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THE  TAX  COURT  OF  THE  UNITED  STATES 


MARTIN  WUNDERLICH  COMPANY,  et  al., 
Petitioner  on  Review, 

vs. 

THE  SECRETARY  OF  WAR, 
Respondent  on  Review. 


Docket  Nos.  520-R.  &  521-R. 

Order  Enlarging  Time 

On  motion  of  counsel  for  petitioner,  it  is 

Ordered  that  the  time  for  preparation,  transmission 
and  delivery  of  the  record  sur  petition  for  review  of  the 
above  entitled  proceeding  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  is  extended  to  June 
19,  1952. 


Dated:  Washington,  D.  C.,  April  25, 1952. 

JOHN  W.  KERN 

Chief  Judge 

A  true  copy: 

Attest : 

VICTOR  S.  MERSCH, 

Clerk  The  Tax  Court  of  the  United  States 

MHN 
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THE  TAX  COURT  OF  THE  UNITED  STATES 
Docket  No.  520-R 
Docket  No.  521-R 

Order  for  Transmission  of  Exhibits 

On  motion  of  counsel  for  the  respondent  for  an  order 
for  transmission  of  original  exhibits  in  the  above  cases 
to  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  said  motion  endorsed  “No  objection”  by  coun¬ 
sel  for  the  petitioner,  it  is 

Ordered:  that  the  original  exhibits  received  in  evi¬ 
dence  by  this  Court  upon  submission  of  these  cases,  con¬ 
sisting  of  Joint  Exhibits  1-A  thru  33-GG,  Petitioner’s 
Exhibits  34  thru  37,  38,  41  thru  44,  46,  48,  49  thru  52, 
55  thru  62  and  Respondent’s  Exhibits  HH  thru  PP,  TT, 
ZZ  thru  GGG,  HI  thru  LLL  and  NNN  thru  SSS,  shall 
be  transmitted  in  their  original  form  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  by  the 
Clerk  of  The  Tax  Court,  ten  days  before  these  cases  are 
set  for  argument.  Upon  direction  of  counsel,  the  Clerk 
of  The  Tax  Court  shall  transmit  the  original  exhibits  to 
the  Clerk  of  the  said  Appellate  Court  to  be  produced  at 
the  hearing  of  this  cause  for  the  benefit  of  the  Court 
and  counsel. 


Dated :  Washington,  D.  C.,  May  1, 1952. 


MHN 


LUTHER  A.  JOHNSON 
Judge 

******* 


THE  TAX  COURT  OF  THE  UNITED  STATES 
Docket  Nos.  520-R  and  521-R 
Certificate 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
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pages,  1  to  1014,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by  the 
Praecipe  in  the  appeal  (or  appeals)  as  above  numbered 
and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States,  at 
Washington,  in  the  District  of  Columbia,  this  28th  day 
of  May,  1952. 

VICTOR  S.  MERSCH 

Clerk ,  The  Tax  Court  of  the  United  States. 
********* 

THE  TAX  COURT  OF  THE  UNITED  STATES 

Certificate 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  enclosed  Ex¬ 
hibits,  Joint  Exhibits  1-A  thru  33-G,  Petitioner’s  Exhib¬ 
its  34  thru  37,  38, 41  thru  44, 46,  48, 49  thru  52, 55  thru  62, 
and  Respondent’s  Exhibits  HH  thru  PP,  TT,  ZZ  thru 
GGG,  HI  thru  LLL  and  NNN  thru  SSS,  are  the  original 
Exhibits  submitted  in  The  Tax  Court  and  of  record  in 
my  office  as  called  for  by  the  Order  dated  May  1,  1952, 
in  the  appeal  (or  appeals)  as  above  numbered  and  en¬ 
titled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia  this  21st  day 
of  January,  1953. 

VICTOR  S.  MERSCH 

Clerk,  The  Tax  Court  of  the  United  States. 
********* 
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THE  TAX  COURT  OF  THE  UNITED  STATES 

Washington 

Docket  Nos.  520-R,  521-R. 

Certificate 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of  the 
United  States,  do  hereby  certify  that  the  foregoing 
pages,  1015  to  1046,  inclusive,  contain  and  are  a  true 
copy  of  the  following  documents  on  file  in  my  office  in 
the  above-entitled  proceedings:  Stipulation  with  Sub¬ 
poena  Duces  Tecum,  Return,  and  Sheets  Appended  There¬ 
to,  filed  May  27,  1953,  Motion  to  Quash  the  Subpoena 
Duces  Tecum,  filed  January  11,  1951,  and  Petitioners’ 
Memorandum  In  Opposition  to  Respondent’s  Motion  to 
Quash  the  Subpoena  Duces  Tecum,  filed  January  15, 
1951,  which  constitute  a  supplemental  record  on  this 
appeal  pursuant  to  the  stipulation  herein,  page  numbered 
1015. 

In  testimony  whereof  I  hereunto  subscribe  my  name 
and  affix  the  seal  of  said  Court  at  the  City  of  Washing¬ 
ton  in  the  District  of  Columbia  this  29th  day  of  May, 
1953. 

VICTOR  S.  MERSCH 
Clerk , 

The  Tax  Court  of  the  United  States. 
********* 

1  Docket  No.  520-R 

Fiscal  period  ending  Jan.  31,  1942 
Docket  Entries 


1946 

Jim.  27 — Petition  received  and  filed.  Petitioner  noti¬ 
fied.  Fee  paid. 

Jun.  27 — Request  for  hearing  at  St.  Paul  filed  by 
petitioner.  7/2/46  Granted. 
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Jul.  1 — Copy  of  petition  served  on  respondent. 

Aug.  12 — Motion  for  extension  of  time  to  Oct.  14/46 
to  move  and  to  Oct.  29/46  to  answer  filed  by  respondent. 

Aug.  12 — Motion  for  extension  of  time  to  10/14/46  to 
move  and  to  10/29/46  to  answer,  granted. 

Aug.  21 — Entry  of  appearance  of  Gerhard  Bundlie  as 
counsel  filed. 

Oct.  14 — Motion  for  extension  to  12/13/46  to  move; 
to  12/28/46  to  answer  petition  filed  by  respondent.  10/ 
14/46  Granted. 

Dec.  3 — Motion  for  extension  of  time  to  Feb.  11/47  to 
move  and  to  Feb.  26/47  to  answer  filed  by  respondent. 
12/3/46  Granted. 

1947 

Feb.  11 — Motion  for  extension  of  time  to  Apr.  12/47 
to  move  and  to  April  27/47  to  answer  filed  by  respondent. 
2/11/47  Granted. 

Apr.  28 — Motion  for  extension  of  time  to  6/26/47  to 
file  answer  filed  by  respondent.  4/29/47  Granted. 

Jun.  26 — Motion  for  extension  of  time  to  8/25/47  to 
file  answer  filed  by  respondent.  6/26/47  Granted. 

Aug.  25 — Motion  for  extension  of  time  to  Oct.  24/47 
to  file  answer  filed  by  respondent.  8/25/47  Granted. 

Oct.  9 — Answer  filed  by  respondent. 

2  Oct.  14 — Copy  of  answer  served  on  petitioner, 

St.  Paul,  Minnesota. 

Nov.  28 — Reply  to  answer  filed  by  petitioner.  Copy 
served. 

1950 

Apr.  19 — Hearing  set  June  19,  1950,  St.  Paul,  Minne¬ 
sota. 

May  19 — Notice  cancelling  hearing  June  19/50,  St. 
Paul. 

Aug.  23 — Hearing  set  Oct.  23,  1950,  St.  Paul. 

Sept.  19 — Motion  to  complete  hearing  in  Wash.,  D.  C. 
filed  by  respondent.  Granted. 
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Oct.  5 — Entry  of  appearance  of  Herman  J.  Galloway 
as  counsel  filed. 

Oct.  5 — Entry  of  appearance  of  Harry  D.  Ruddiman 
as  counsel  filed. 

Oct.  10 — Motion  for  leave  to  take  rebuttal  testimony 
in  Wash.,  D.  C.  with  attached  memorandum  in  support 
thereon  filed  by  petitioner.  10/11/50  Granted. 

Oct.  19 — Motion  to  continue  from  the  St.  Paul,  Oct.  23/ 
50  calendar  and  transfer  from  St.  Paul  to  Wash.,  D.  C. 
to  be  heard  Jan.  16/51  filed  by  petitioner.  Granted. 

Oct.  24 — Hearing  set  Jan.  16/51,  Wash.,  D.  C.  on  mer¬ 
its. 

1951 

Jan.  11 — Motion  to  quash  subpoena  duces  tecum 
filed  by  respondent. 

Jan.  12 — Hearing  set  Jan.  16/51,  Wash.,  D.  C.  on  re¬ 
spondent’s  motion. 

Jan.  15 — Petitioner’s  memorandum  in  opposition  to  re¬ 
spondent’s  motion  to  quash  subpoena  duces  tecum  filed. 

Jan.  16/17/18  &  19 — Hearing  had  before  Judge  John¬ 
son  on  merits.  Respondent’s  motion  to  quash  subpoena 
duces  tecum  filed.  Proceeding  consolidated.  Respondent’s 
motion  granted  in  part.  Appearance  of  Ronald  S.  Hazel 
filed.  Stipulation  of  facts,  supplemental  stipulation  1  and 
2  filed.  Petitioner’s  brief  due  April  19,  1951.  Respon¬ 
dent’s  brief  due  June  18,  1951.  Petitioner’s  reply  brief 
due  July  17/51. 

Jan.  16 — Order  that  respondent’s  motion  is  granted 
except  as  to  item  21  and  as  to  that  item,  motion  denied, 
entered. 

Jan.  22 — Transcript  of  hearing  1/16/51  filed. 

Jan.  22 — Transcript  of  hearing  1/17/51  filed. 

Jan.  22 — Transcript  of  hearing  1/18/51  filed. 

Jan.  22 — Trancript  of  hearing  1/19/51  filed. 

Feb.  9 — Motion  for  leave  to  withdraw  exhibits  No.  59 
and  HI  for  a  period  of  45  days  filed  by  petitioner.  2/9/51 
Granted. 
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Feb.  20 — Motion  for  leave  to  withdraw  exhibits  No. 
60  and  61  for  a  period  of  30  days  filed  by  petitioner. 
Granted. 

Apr.  17 — Brief  filed  by  petitioner.  4/18/51  Copy 
served. 

Jun.  14 — Petitioner’s  motion  to  correct  transcript 
filed.  Granted. 

Jun.  15 — Motion  for  extension  to  July  16/51  to  file 
brief  filed  by  respondent.  6/18/51  Granted. 

Jun.  26 — Motion  to  correct  transcript  filed  by  respon¬ 
dent.  6/27/51  Granted. 

Jul.  16 — Brief  filed  by  respondent. 

Jul.  25 — Motion  for  extension  to  9/4/51  to  file  brief 
filed  by  petitioner.  7/26/51  Granted. 

Sept.  4 — Reply  brief  filed  by  petitioner.  9/5/51  Copy 
served. 

3  1952 

Jan.  17 — Order  amending  caption  of  respon¬ 
dent  to  read  “The  Secretary  of  War  of  the  United 
States”,  entered. 

Jan.  21 — Memorandum  findings  of  fact  and  opinion 
rendered,  Johnson,  Judge.  Decision  will  be  entered  in 
accordance  herewith. 

Jan.  31 — Decision  entered,  Johnson,  Judge.  Div.  10. 

Mar.  21 — Petition  for  review  by  U.  S.  Court  of 
Appeals  for  the  District  of  Columbia  with  assignments 
of  error  filed  by  Secretary  of  War. 

Mar.  21 — Designation  of  record  filed  by  Secretary  of 
War. 

Mar.  25 — Certificate  of  service  by  mail  of  petition  for 
review  and  designation  of  record  filed  by  The  Secretary 
of  War. 

Apr.  15 — Motion  for  transmission  of  exhibits  filed  by 
respondent  with  service  acknowledged  and  agreement 
thereon. 

Apr.  25 — Motion  for  extension  of  time  to  prepare 
and  transmit  record  filed  by  respondent. 
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Apr.  25 — Certificate  of  service  by  mail  of  direction  to 
Clerk  and  motion  for  extension  of  time  filed  by  respon¬ 
dent. 

Apr.  25 — Order  enlarging  time  to  June  19/52  to  pre¬ 
pare  and  transmit  the  record,  entered. 

May  1 — Order  for  transmission  of  exhibits  in  their 
original  form  to  the  U.  S.  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  ten  days  before  argument,  entered. 
***#**♦#* 


4  Docket  No.  521-R 

Docket  Entries 

1946 

Jun.  27 — Petition  received  and  filed.  Petitioner  noti¬ 
fied.  Fee  paid. 

Jun.  27 — Request  for  hearing  at  St.  Paul  filed  by  pe¬ 
titioner.  7/2/46  Granted 
Jul.  1 — Copy  of  petition  served  on  respondent. 

Aug.  12 — Motion  for  extension  of  time  to  Oct.  14/46  to 
move  and  to  Oct.  29/46  to  answer  filed  by  respondent 
Aug.  12 — Motion  for  extension  of  time  to  10/14/46  to 
move  and  to  10/29/46  to  answer,  granted. 

Aug.  21 — Entry  of  appearance  of  Gerhard  Bundlie 
as  counsel  filed. 

Oct.  14 — Motion  for  extension  to  12/13/46  to  move ;  to 
12/28/46  to  answer  petition  filed  by  respondent.  10/14/ 
46  Granted. 

Dec.  3 — Motion  for  extension  of  time  to  Feb.  11/47  to 
move  and  to  Feb.  26/47  to  answer  filed  by  respondent. 
12/3/46  Granted. 

1947 

Feb.  11 — Motion  for  extension  of  time  to  Apr.  12/47 
to  move  and  to  April  27/47  to  answer  filed  by  respon¬ 
dent.  2/11/47  Granted. 

Apr.  28 — Motion  for  extension  of  time  to  6/26/47  to 
file  answer  filed  by  respondent.  4/29/47  Granted. 
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Jun.  26 — Motion  for  extension  of  time  to  8/25/47  to 
file  answer  filed  by  respondent.  6/26/47  Granted. 

Aug.  25 — Motion  for  extension  of  time  to  Oct.  24/47 
to  file  answer  filed  by  respondent.  8/25/47  Granted. 

Oct.  9 — Answer  filed  by  respondent. 

5  Oct.  14 — Copy  of  answer  served  on  petitioner, 

St.  Paul,  Minnesota. 

Nov.  28 — Reply  to  answer  filed  by  petitioner.  Copy 
served. 

1950 

Apr.  19 — Hearing  set  June  19,  1950,  St.  Paul,  Minne¬ 
sota. 

May  19 — Notice  cancelling  hearing  June  19/50,  St. 
Paul. 

Aug.  23 — Hearing  set  Oct.  23,  1950,  St.  Paul. 

Sept.  19 — Motion  to  complete  hearing  in  Wash.,  D.  C. 
filed  by  respondent.  Granted. 

Oct.  5 — Entry  of  appearance  of  Herman  J.  Galloway 
as  counsel  filed. 

Oct.  5 — Entry  of  appearance  of  Harry  D.  Ruddiman 
as  counsel  filed. 

Oct.  10 — Motion  for  leave  to  take  rebuttal  testimony 
in  Wash.,  D.  C.  with  attached  memorandum  in  support 
thereon  filed  by  petitioner.  10/11/50  Granted. 

Oct.  19 — Motion  to  continue  from  the  St.  Paul,  Oct. 
23/59  [sic;  50]  calendar  and  transfer  from  St.  Paul  to 
Wash.,  D.  C.  to  be  heard  Jan.  16/51  filed  by  petitioner. 
Granted. 

Oct.  24 — Hearing  set  Jan.  16/51,  Wash.,  D.  C.  on  mer¬ 
its. 

1951 

Jan.  11 — Motion  to  quash  subpoena  duces  tecum  filed 
by  respondent. 

Jan.  12 — Hearing  set  Jan.  16/51,  Wash.,  D.  C.  on  re¬ 
spondent’s  motion. 

Jan.  15 — Petitioner’s  memorandum  in  opposition  to 
respondent’s  motion  to  quash  subpoena  duces  tecum  filed. 
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Jan.  16/17/18  &  19 — Hearing  had  before  Judge  John¬ 
son  on  merits.  Respondent’s  motion  to  quash  subpoena 
duces  tecum  filed.  Proceeding  consolidated.  Respondent’s 
motion  granted  in  part.  Appearance  of  Ronald  S.  Hazel 
filed.  Stipulation  of  facts,  supplemental  stipulation  1 
and  2  filed.  Petitioner’s  brief  due  April  19,  1951.  Re¬ 
spondent’s  brief  due  June  18,  1951.  Petitioner’s  reply 
brief  due  July  17/51. 

Jan.  16 — Order  that  respondent’s  motion  is  granted 
except  as  to  item  21  and  as  to  that  item,  motion  denied, 
entered. 

Jan.  22 — Transcript  of  hearing  1-16-51  filed. 

Jan.  22 — Transcript  of  hearing  1/17/51  filed. 

Jan.  22 — Transcript  of  hearing  1/18/51  filed. 

Jan.  22 — Transcript  of  hearing  1/19/51  filed. 

Feb.  9 — Motion  for  leave  to  withdraw  exhibits  No.  59 
and  ni  for  a  period  of  45  days  filed  by  petitioner.  2/9/51 
Granted. 

Feb.  20 — Motion  for  leave  to  withdraw  exhibits  No.  60 
and  61  for  a  period  of  30  days  filed  by  petitioner. 
Granted. 

Apr.  17 — Brief  filed  by  petitioner.  4/18/51  Copy 
served. 

Jun.  14 — Petitioner’s  motion  to  correct  transcript 
filed.  Granted. 

Jun.  15 — Motion  for  extension  to  July  16/51  to  file 
brief  filed  by  respondent.  6/18/51  Granted. 

Jun.  26 — Motion  to  correct  transcript  filed  by  respon¬ 
dent.  6/27/51  Granted. 

Jul.  16 — Brief  filed  by  respondent. 

Jul.  25 — Motion  for  extension  to  9/4/51  to  file  brief 
filed  by  petitioner.  7/26/51  Granted. 

Sept.  4 — Reply  brief  filed  by  petitioner.  9/5/51  Copy 
served. 

6  1952 

Jan.  17 — Order  amending  caption  of  respondent 
to  read  “The  Secretary  of  War  of  the  United  States”, 
entered. 


12 


Jan.  21 — Memorandum  findings  of  fact  and  opinion 
rendered,  Johnson,  Judge.  Decision  will  be  entered  in 
accordance  herewith. 

Jan.  31 — Decision  entered,  Johnson,  Judge.,  Div.  10. 

Mar.  21 — Petition  for  review  by  U.  S.  Court  of  Appeals 
for  the  District  of  Columbia  with  assignments  of  error 
filed  by  Secretary  of  War. 

Mar.  21 — Designation  of  record  filed  by  Secretary  of 
war. 

Mar.  25 — Certificate  of  service  by  mail  of  petition  for 
review  and  designation  of  record  filed  by  The  Secretary 
of  War. 

Apr.  15 — Motion  for  transmission  of  exhibits  filed  by 
respondent  with  service  acknowledged  and  agreement 
thereon. 

Apr.  25 — Direction  to  Clerk  re-designation  of  record 
filed  by  respondent. 

Apr.  25 — Motion  for  extension  of  time  to  prepare 
and  transmit  record  filed  by  respondent. 

Apr.  25 — Certificate  of  service  by  mail  of  direction  to 
Clerk  and  motion  for  extension  of  time  filed  by  respon¬ 
dent. 

Apr.  25 — Order  enlarging  time  to  June  19/52  to  pre¬ 
pare  and  transmit  the  record,  entered. 

May  1 — Order  for  transmission  of  exhibits  in  their 
original  form  to  the  U.  S.  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  ten  days  before  argument,  entered. 

********* 
7  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jun  27  1946 
Docket  No.  520-R 

Petition 

Now  come  petitioners  and  allege: 

L 

That  the  Martin  Wunderlich  Co.  is  a  partnership; 
that  Martin  Wunderlich,  Theodore  Wunderlich,  Anne 


13 


M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich,  and  Gerhard  J.  Bundlie,  as  trustee  for  Robert  Wun¬ 
derlich,  Oril  Wunderlich,  Alys  Wunderlich  and  Joyce 
Wunderlich,  are  the  partners. 

n. 

That  the  Okes  Construction  Company  is  a  partnership 
having  as  its  partners  Day  Okes,  S.  R.  Okes,  and  C.  H. 
Palda. 

m. 

That  the  Martin  Wunderlich  Company  and  the  Okes 
Construction  Company  did  on  the  10th  day  of  December, 
1940,  enter  into  a  joint  venture  agreement  for  the  pur¬ 
pose  of  bidding  on  and  doing  certain  construction  work 
for  the  United  States  of  America;  that  said  joint 
8  venture  now  has  its  principal  office  and  place  of 
business  at  E  1501  1st  National  Bank  Building, 
St.  Paul,  Minnesota;  that  at  all  times  hereinafter  men¬ 
tioned  said  joint  venture  shall  be  referred  to  as  peti¬ 
tioner. 

IV. 

That  Robert  P.  Patterson  is  now,  and  has  been  for 
sometime  last  past,  the  duly  qualified  and  acting  Secre¬ 
tary  of  War  of  the  United  States;  that  at  all  times  here¬ 
inafter  mentioned  the  said  Robert  P.  Patterson,  Secre¬ 
tary  of  War,  and  The  Secretary  of  War  shall  be  referred 
to  as  respondent. 

V. 

That  the  jurisdiction  of  the  Court  is  invoked  by  peti¬ 
tioner  under  and  pursuant  to  Sec.  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act  of  1942 
as  amended  by  the  Revenue  Act  of  1943;  that  the  period 
involved  is  the  fiscal  period  ending  January  31,  1942; 
that  the  amount  involved  is  the  sum  of  One  Million  Nine 
Hundred  Ten  Thousand  Dollars  ($1,910,000)  claimed  by 
respondent  to  be  excessive  profits  subject  to  refund. 
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VL 

That  in  1940,  The  Panama  Canal,  acting  for  and  on 
behalf  of  the  United  States  of  America,  duly  called 
and  advertised  for  bids  for  the  performance  of  certain 
work  described  in  Specifications  and  Drawings  for  Ex¬ 
cavation  of  the  New  Gatun  Locks  Structure,  South  Ap¬ 
proach  Channel  and  Appurtenant  Works  in  the  Canal 
Zone. 

VII. 

That  as  a  result  of  said  call  and  advertising,  petitioner 
and  at  least  four  other  independent,  qualified  and  re¬ 
sponsible  bidders  submitted  bids  in  strict  accordance 
with  specifications,  bidding  schedules  and  drawings  as 
issued  by  The  Panama  Canal. 

9  vm. 

That  The  Panama  Canal  did  on  the  16th  day  of 
December,  1940,  award  to  petitioner  a  contract  for  per¬ 
forming  the  work  described  in  the  Specifications  and 
Drawings  for  Excavation  of  the  New  Gatun  Locks  Struc¬ 
ture  as  hereinbefore  described  under  Contract  No.  PClp- 
571 ;  that,  in  accordance  with  said  award,  a  written  con¬ 
tract  under  date  of  January  6,  1941,  was  duly  executed 
between  the  parties;  that  a  true  and  correct  copy  of 
said  contract  is  attached  hereto,  marked  Exhibit  “A”, 
and  made  a  part  hereof ;  that  the  contract  was  awarded 
to  petitioner  after  free,  open  and  competitive  bidding  in 
which  petitioner  was  the  lowest  qualified  bidder. 

IX. 

That  on  the  30th  day  of  August,  1943,  petitioner  re¬ 
ceived  a  letter  from  respondent  in  which  attention  was 
called  to  the  renegotiation  provisions  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act,  and  in 
which  it  was  stated  that  the  contracts  under  considera¬ 
tion  were  Contract  Nos.  W-2134-Eng-1246,  W-2134-Eng- 
1472  and  W-2134-Eng-1478 ;  that  attached  hereto,  and 


made  a  part  hereof,  marked  Exhibit  “B”  is  a  true  and 
correct  copy  of  said  letter;  that  Contract  Nos.  W-2134- 
Eng-1246,  W-2134-Eng-1472  and  W-2134-Eng-1478,  were 
entered  into  between  petitioner  and  the  United  States 
of  America  subsequent  to  January  31, 1942. 

X. 

That  on  the  8th  day  of  December,  1944,  petitioner  re¬ 
ceived  from  respondent  a  letter  of  transmittal  dated 
December  6,  1944,  enclosing  two  copies  of  a  letter  en¬ 
titled  “Commencement  of  Renegotiation” ;  that  attached 
hereto,  and  made  a  part  hereof,  marked  Exhibit  “C”  is 
a  true  and  correct  copy  of  said  letter  of  transmittal,  and 
attached  hereto,  marked  Exhibit  “C-l”,  and  made  a  part 
hereof,  is  a  true  and  correct  copy  of  the  letter  entitled 
“Commencement  of  Renegotiation” ;  that  no  other 
10  or  further  notice  of  Commencement  of  Renegotia¬ 
tion  proceedings  has  ever  been  given  to,  or  re¬ 
ceived  by  petitioner. 

XI. 

That  respondent  prepared  a  renegotiation  agreement 
under  date  of  14  December,  1944,  which  provided  for  the 
elimination  of  $30,000  as  profits;  that  said  agreement 
specifically  provided  that  it  was  subject  to  disapproval 
by  the  Commanding  General,  Panama  Canal  Depart¬ 
ment;  that  attached  hereto,  and  made  a  part  hereof, 
marked  Exhibit  “D”,  is  a  true  and  correct  copy  of  said 
renegotiation  agreement;  that  the  Commanding  General, 
Panama  Canal  Department,  disapproved  said  renegotia¬ 
tion  agreement. 

xn. 

That  petitioner  for  the  year  1941,  for  Federal  Income 
Tax  purposes,  was  on  a  fiscal  year  basis  ending  the 
31st  day  of  January;  that  petitioner,  pursuant  to  re¬ 
quest  duly  made  to  the  Commissioner  of  Internal  Rev¬ 
enue,  did  on  the  12th  day  of  November,  1942,  receive  per¬ 
mission  to  change  its  fiscal  year  from  the  31st  day  of 
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January  to  the  31st  day  of  December;  that  attached 
hereto,  and  marked  Exhibit  “E”  is  a  true  and  correct 
copy  of  the  permission  to  change  the  accounting  year 
granted  by  the  Commissioner  of  Internal  Revenue ;  that 
as  a  result  of  the  change  of  accounting  year,  the  peti¬ 
tioner,  for  Federal  Income  Tax  purposes,  had  an  ac¬ 
counting  period  ending  the  31st  day  of  January,  1942, 
and  another  accounting  period  ending  the  31st  day  of 
December,  1942. 

xni. 

That  under  date  of  February  10,  1945,  petitioner  duly 
submitted  a  request  for  renegotiation  on  a  completed 
contract  basis  in  accordance  with  the  provisions  of  the 
Renegotiation  Act  and  regulations  promulgated  thereun¬ 
der;  that  said  request  for  renegotiation  on  a  completed 
contract  basis  was  duly  approved. 

11  XIV. 

That  Contract  No.  PClp-571  was  completed  on 
the  9th  day  of  October,  1943. 

XV. 

That  pursuant  to  negotiations  had  with  respondent, 
acting  through  his  officers  and  agents  located  in  the  Of¬ 
fice  of  Division  Engineer,  Great  Lakes  Division,  War 
Department,  petitioner  and  respondent  did  on  or  about 
the  10th  day  of  February,  1945,  agree,  compromise  and 
settle  the  matter  of  alleged  excessive  profits  of  this  peti¬ 
tioner  in  which  it  was  agreed  that  petitioner  should  re¬ 
pay  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000)  in  full  settlement,  agreement  and  comprom¬ 
ise  of  all  excessive  profits,  if  any,  earned  by  petitioner 
on  all  of  its  contracts  with  the  United  States  of  America 
to  and  including  the  period  ending  January  31,  1942, 
December  31,  1942,  and  the  year  ending  the  31st  day  of 
December,  1943;  that  attached  hereto  and  marked  Ex¬ 
hibit  “F”,  and  made  a  part  hereof,  is  a  true  and  correct 
copy  of  the  computation,  prepared  by  respondent,  of 
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the  amount  of  excessive  profits  determined  to  be  owing 
to  the  United  States  of  America  by  petitioner,  which 
said  computation  was  prepared  pursuant  to  and  in  ac¬ 
cordance  with  the  settlement,  agreement  and  comprom¬ 
ise  herein  described. 

XVI. 

That  on  the  10th  day  of  February,  1945,  the  respon¬ 
dent  made  and  executed  a  full,  final  and  complete  de¬ 
termination  and  clearance  that  Contract  No.  PClp-571, 
between  petitioner  and  The  Panama  Canal,  was  exempt 
from  the  renegotiation;  that  attached  hereto,  marked 
Exhibit  “G”,  and  made  a  part  hereof,  is  a  true  and  cor¬ 
rect  copy  of  such  determination  and  clearance. 

xvn. 

That  as  reported  on  the  Federal  Income  Tax  Return, 
on  a  percentage  of  completion  basis  of  accounting,  the 
estimates,  miscellaneous  receipts,  actual  and  es- 
12  timated  expenses  of  petitioner  on  all  of  its  con¬ 
tracts  for  the  period  in  question  are: 

Contract  Estimated 

No.  Estimates  Miscellaneous  Costs  Return 

PClp-571  $4,351,118.09  $99,218.45  $2,118,127.73  $2,332,208.81 

W-2134-Eng-766  — O—  16,515.91  — O—  16,515.91 

xvm. 

That  on  April  2,  1946,  respondent  made  a  unilateral 
determination  that  petitioner  had  realized,  for  the  period 
involved,  the  sum  of  One  Million  Nine  Hundred  Ten 
Thousand  Dollars  ( $1,910,000 )  in  excessive  profits  which 
were  subject  to  refund;  that  attached  hereto,  marked 
Exhibit  “H”,  and  made  a  part  hereof  is  a  true  and  cor¬ 
rect  copy  of  said  unilateral  determination. 

XIX. 

The  respondent  erred  in  making  the  unilateral  de¬ 
termination  described  in  Paragraph  XV  iJU  for  the  fol¬ 
lowing  reasons : 
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(a)  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  commonly  called  “The 
Renegotiation  Act”,  as  originally  enacted  and  as 
amended,  is  unconstitutional  and  void  as  construed  and 
applied,  and  as  attempted  to  be  applied  to  petitioner 
in  the  making  of  said  determination  for  the  reason  that 
said  Act  so  construed  and  so  applied  to  and  attempted 
to  be  applied  to  petitioner  violates,  contravenes,  and  is 
repugnant  to  the  provisions  of  the  Constitution  of  the 
United  States  and  without  limiting  the  foregoing,  par¬ 
ticularly  to  the  Fifth  Amendment  thereto  and  to  Sections 
1  and  8  of  Article  I  thereof  in  that,  among  other  things, 
it  deprives  petitioner  of  its  property  without  due  process 
of  law;  it  impairs  the  obligation  of  valid  contracts  be¬ 
tween  petitioner  and  the  United  States  of  America;  it 
constitutes  unreasonable,  arbitrary,  and  unlawful  dis¬ 
crimination  against  petitioner;  it  denies  petitioner  the 

equal  protection  of  the  law;  it  constitutes  a  tak- 
13  ing  of  petitioner’s  property  without  due  process 
of  law  and  taking  of  petitioner’s  property  for 
public  use  without  compensation;  that  said  Act  so  con¬ 
strued  and  applied  and  attempted  to  be  applied  to  peti¬ 
tioner  attempts  and  purports  to  delegate  to  respon¬ 
dent  the  exercise  of  powers  vested  solely  in  the  Congress ; 
that  respondent  is  without  power  or  authority  under 
said  Act  to  make  the  aforesaid  determinations. 

(b)  The  Panama  Canal  is  not  one  of  the  agencies  of 
the  United  States  of  America,  contracts  with  which 
were  made  subject  to  renegotiation  by  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act  in  its  or¬ 
iginal  form  or  as  amended. 

(c)  The  Renegotiation  Act,  so  called,  was  not  in¬ 
tended  to  and  does  not  apply  to  contracts  awarded  by 
The  Panama  Canal. 

(d)  Petitioner’s  request  for  renegotiation  on  a  com¬ 
pleted  contract  basis  was  duly  approved  and  renegotia¬ 
tion  had  thereunder. 
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(e)  There  has  been  a  full,  final  and  complete  settle¬ 
ment,  compromise  and  determination  of  the  alleged  ex¬ 
cessive  profits  earned  by  petitioner. 

(f)  The  right  of  respondent  to  renegotiate  this  pe¬ 
titioner  on  excessive  profits  under  the  Renegotiation 
Act  is  barred  by  the  Statute  of  Limitations. 

(g)  Petitioner  earned  no  excessive  profits  on  the  con¬ 
tracts  that  are  subject  to  renegotiation. 

(h)  Assuming  that  petitioner  earned  excessive  prof¬ 
its  that  are  subject  to  renegotiation,  then  respondent 
failed  to  allow  petitioner  reasonable  profit  or  rate  of 
return,  or  to  allow  reasonable  costs  and  expenses  neces¬ 
sarily  incurred  in  connection  with  the  performance  of 
petitioner’s  contracts  for  this  period. 

XX. 

The  facts  upon  which  petitioner  relies  as  a  basis  for 
this  proceeding  are  as  follows : 

14  (a)  All  of  the  facts  set  forth  in  Paragraphs  I 

to  XV III  inclusive  hereof. 

(b)  That  Contract  No.  PClp-571  was  let  by  public 
bidding  at  which  the  petitioner  was  the  lowest  bidder 
long  prior  to  the  entry  of  this  country  into  the  World 
War  II,  and  long  prior  to  the  enactment  of  Sec.  403  of 
the  Sixth  Supplemental  National  Defense  Appro¬ 
priation  Act;  that  said  contract  was  approximately  909- 
complete  as  of  the  date  of  enactment  of  said  Act. 

(c)  That  petitioner  and  respondent  entered  into  the 
agreement  described  in  Paragraph  XV  heretofore,  which 
fully  and  finally  determined,  compromised  and  settled 
the  amount  of  excessive  profits,  if  any,  made  by  peti¬ 
tioner  for  the  period  in  question. 

(d)  That  respondent  granted  petitioner’s  request  set 
forth  in  Paragraph  XHI  herein  to  renegotiate  petitioner 
on  a  completed  contract  basis;  that  renegotiation  on  a 
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completed  contract  basis  would  result  in  accrual  of  ail 
of  petitioner’s  contracts  in  the  year  ending  the  31st  day 
of  December,  1943,  as  a  result  of  which  Contract  No. 
PClp-571  would  be  exempt  from  the  provisions  of  the 
Renegotiation  Act,  as  having  been  a  contract  awarded 
as  a  result  of  free,  open  and  competitive  bidding  and 
for  the  construction  of  an  improvement  and  facility; 
that  said  contract  called  for  the  excavation  of  great 
quantities  of  rock,  earth  and  other  material  in  the  Canal 
Zone,  all  of  which  constituted  an  improvement  and  facil¬ 
ity  within  the  meaning  of  the  Statute. 

(e)  That  the  date  of  completion  and  termination  of 
Contract  No.  PClp-571  was  the  9th  day  of  October,  1943 ; 
that  for  Federal  Income  Tax  purposes  petitioner’s  fiscal 
year  closed  on  the  31st  day  of  December,  1943;  that  no 
renegotiation  proceedings  of  any  kind  whatsoever  with 
respect  to  this  contract  were  commenced  by  the  respon¬ 
dent  until  more  than  one  year  after  the  31st  day  of 
December,  1943. 

15  (f)  That  no  agreement  or  order  determining 

the  amount  of  excessive  profit  was  had  or  made 
until  more  than  one  year  following  the  alleged  com¬ 
mencement  of  renegotiation  proceedings. 

(g)  That  The  Panama  Canal  is  not  a  part  of  the  War 
Department,  but  is  rather  an  independent  establish¬ 
ment  of  the  United  States  of  America,  directly  under 
the  President  of  the  United  States. 

(h)  That  The  Panama  Canal  is  not  one  of  the  agen¬ 
cies  of  the  United  States  of  America  that  was  made  sub¬ 
ject  to  the  provisions  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act  as  originally  enacted  nor  as 
amended  by  supplementary  acts. 

(i)  That  it  was  never  intended  by  Congress  that  the 
Renegotiation  Act,  so-called,  should  apply  to  contracts 
awarded  as  a  result  of  free,  open  and  competitive  public 
bidding,  or  awarded  by  The  Panama  Canal. 
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(j)  That  upon  information  and  belief,  the  War  De¬ 
partment  Price  Adjustment  Board  has  never  been  dele¬ 
gated  authority  to  renegotiate  this  petitioner  for  the  pe¬ 
riod  in  question. 

(k)  That  assuming  respondent  has  authority  to  re¬ 
negotiate  this  petitioner  for  the  period  in  question,  then 
the  unilateral  determination  of  respondent  was  erro¬ 
neous  in  the  following  respects : 

(l)  That  respondent  failed  to  allow  petitioner  rea¬ 
sonable  profit  in  connection  with  the  performance  of 
said  contracts;  that  respondent  failed  to  consider  that 
the  contracts  were  performed  in  the  semi-tropics,  under 
the  most  hazardous  conditions  of  health,  labor  and  cli¬ 
matic  conditions  at  no  investment  to  the  United  States 
of  America. 

(2)  That  respondent  failed  to  take  into  account 
that  Contract  No.  PClp-571  was  awarded  after  free, 
open  and  competitive  bidding  long  prior  to  the  time  the 
United  States  had  entered  into  the  war. 

16  (3)  That  respondent  failed  to  take  into  ac¬ 

count  that  the  efficiency  of  petitioner  was  such  as 
to  complete  the  work  within  the  time  limit  set;  that  the 
cost  to  the  United  States  was  immeasurably  lower  than 
that  of  other  contractors  doing  comparable  work. 

(4)  That  respondent  failed  to  take  into  account  the 
dangerous  risks  encountered  by  petitioner;  that  the 
work  was  to  be  performed  outside  of  the  United  States ; 
that  the  work  was  to  be  performed  in  conditions  danger¬ 
ous  to  life  and  the  health  of  everyone  connected  with  the 
project,  and  extremely  hazardous  to  property;  that  the 
work  was  of  great  importance  to  the  welfare  and  safety 
of  the  nation. 

(5)  That  each  member  of  petitioner’s  organization 
devoted  much  time  and  effort  to  the  project,  in  some  in¬ 
stances  endangering  their  own  lives  and  jeopardizing 
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their  health  and  subjecting  themselves  to  great  risks 
and  dangers ;  yet  respondent  failed  and  refused  to  make 
a  reasonable  allowance  for  salaries  therefor. 

(6)  That  respondent  failed  entirely  to  take  into  ac¬ 
count  the  reasonableness  of  costs  and  profits,  or  to 
take  into  account  the  rate  of  profit  made  by  petitioner 
on  pre  war  construction  contracts. 

(7)  That  respondent  failed  entirely  to  take  into  ac¬ 
count  that  no  borrowings  of  any  kind  whatsoever  were 
made  by  the  petitioner  from  the  United  States  of  America, 
or  to  give  weight  to  the  fact  that  petitioner  pledged  its 
entire  resources  consisting  of  millions  of  dollars  for  the 
purpose  of  completing  these  contracts  in  an  efficient 
and  workman  like  manner,  and  posted  an  extremely 
large  performance  bond. 

(8)  That  respondent  failed  to  make  any  allowance 
whatever  for  costs  necessarily  incurred  in  finishing  up 
the  contract,  or  for  costs  in  connection  with  the  over¬ 
head  of  the  Martin  Wunderlich  Company  and  Okes  Con¬ 
struction  Company,  or  to  make  a  reasonable  al- 

17  lowance  for  costs  necessarily  incurred  and  to  be 
incurred  in  connection  with  renegotiation  pro¬ 
ceedings. 

Wherefore  petitioner  prays  that  this  Court  hear  this 
proceeding  and  determine : 

(a)  That  Section  403  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act  commonly  called 
“The  Renegotiation  Act”,  as  originally  enacted  and  as 
amended,  is  unconstitutional  and  void  as  construed  and 
applied,  and  as  attempted  to  be  applied  to  petitioner  in 
the  making  of  said  determination  for  the  reason  that 
said  Act  so  construed  and  so  applied  to  and  attempted 
to  be  applied  to  petitioner  violates,  contravenes,  and  is 
repugnant  to  the  provisions  of  the  Constitution  of  the 
United  States  and  without  limiting  the  foregoing,  par¬ 
ticularly  to  the  Fifth  Amendment  thereto  and  to  Sec- 
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tions  1  and  8  of  Article  I  thereof  in  that,  among  other 
things,  it  deprives  petitioner  of  its  property  without  due 
process  of  law;  it  impairs  the  obligation  of  valid  con¬ 
tracts  between  petitioner  and  the  United  States  of  Amer¬ 
ica;  it  constitutes  unreasonable,  arbitrary,  and  unlaw¬ 
ful  discrimination  against  petitioner;  it  denies  petitioner 
the  equal  protection  of  the  law;  it  constitutes  a  taking 
of  petitioner’s  property  without  due  process  of  law  and 
taking  of  petitioner’s  property  for  public  use  without 
compensation;  that  said  Act  so  construed  and  applied 
and  attempted  to  be  applied  to  petitioner  attempts 
and  purports  to  delegate  to  respondent  the  exercise 
of  powers  vested  solely  in  the  Congress ;  that  respondent 
is  without  power  or  authority  under  said  Act  to 
make  the  aforesaid  determinations. 

(b)  That  the  unilateral  determination  is  null  and 
void  and  of  no  effect. 

(c)  That  The  Panama  Canal  is  not  one  of  the  agen¬ 
cies  of  the  United  States  of  America,  contracts  with 
which  were  made  subject  to  renegotiation  by  the  Sixth 
Supplemental  National  Defense  Appropriation  Act  in 

its  original  form  or  as  amended. 

18  (d)  That  the  Renegotiation  Act,  so-called, 

was  not  intended  to  and  does  not  apply  to  con¬ 
tracts  awarded  by  The  Panama  Canal. 

(e)  That  there  has  been  a  full,  final  and  complete 
settlement,  compromise  and  determination  of  the  al¬ 
leged  excessive  profits  earned  by  petitioner. 

(f)  That  if  petitioner  is  subject  to  renegotiation, 
then  such  renegotiation  must  be  had  on  a  completed  con¬ 
tract  basis. 

(g)  That  there  has  been  a  final  determination  and 
clearance  not  subject  to  review;  that  there  have  been  no 
excessive  profits  earned  by  petitioner  under  Contract 
No.  PClp-571. 
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(h)  That  renegotiation  of  petitioner  is  barred  bj 
the  limitation  provisions  of  the  Renegotiation  Act. 

i  i )  That  Contract  No.  PClp-571  with  The  Panama 
Canal,  or  any  moneys  received  thereunder  is  not  subject 
to  the  provisions  of  the  Renegotiation  Act. 

(j)  That  in  the  event  the  court  should  find  against 
petitioner  under  (a)  to  (i)  inclusive,  then  that  petitioner 
realized  no  excessive  profits  for  the  period  in  question. 

(k)  That  in  the  event  the  court  finds  against  peti¬ 
tioner  under  (a)  to  (h)  inclusive,  then  that  this  court 
determine  that  no  excessive  profits  were  realized  by  pe¬ 
titioner  for  the  period  in  question. 

(l)  That  in  the  event  the  court  finds  against  peti¬ 
tioner  under  (a)  to  (k)  inclusive,  then  the  court  rede¬ 
termine  the  amount  of  excessive  profits  at  a  sum 
substantially  less  than  that  determined  by  respondent. 

Dated  June  24, 1946. 

GERHARD  BUNDUE 
JOSEPH  A.  MAUN 
Attorneys  for  Petitioner 
425  Hamm  Building 

Of  Counsel: 

BUNDLIE,  KELLEY,  FINLEY  and  MAUN 
425  Hamm  Building 
St.  Paul  2,  Minnesota 

Verification 

19  State  of  Minnesota, 

ss. 

County  of  Ramsey. 

S.  R.  Okes,  being  first  duly  sworn,  says  that  he  is  one 
of  the  co-partners  of  Okes  Construction  Company,  which 
said  company  is  one  of  the  joint  contractors  and  co¬ 
adventurers  in  the  name  of  Martin  Wunderlich  Com- 
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pany-Okes  Construction  Company,  the  petitioner  in  the 
foregoing  within  entitled  action;  that  he  has  read  the 
foregoing  petition;  that  the  same  is  true  as  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  such  matters  he  be¬ 
lieves  it  to  be  true. 

S.  R.  OKES 

Subscribed  and  sworn  to  before  me  this  24th  day  of 
June,  1946. 

GLADYS  M.  SVTHEL 
Notary  Public 

Ramsey  County,  Minn. 

My  commission  expires  June  14, 1953. 
*#***•»»#*«' 

20  EXHIBIT  A 
Copy 

U.  S.  Standard  Form  No.  23 — Rev. 

Approved  by  the  Secretary  of  the  Treasury 

Revised  September  14,  1940  Contract  No.  PClp-571 

Contract 

(Construction) 

The  Panama  Canal 
(Department) 

Martin  Wunderlich  Company  and 
Okes  Construction  Company 
(Contractor) 

Contract  for  Excavation,  New  Gatun  Locks  Structure, 
South  Approach  Channel  and  Appurtenant  Works 
Amount,  $8,517,100.00 

Place  Approximately  four  (4)  miles  southeast  of  the 
city  of  Cristobal,  Canal  Zone. 

21  Contract  for  Construction 

This  Contract,  entered  into  this  6th  day  of  January, 
1941,  by  The  United  States  of  America,  hereinafter 
called  the  Government,  represented  by  the  contracting 
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officer  executing  this  contract,  and  Martin  Wunderlich 
Company,  a  partnership  consisting  of  Martin  Wunder¬ 
lich,  Marie  Wunderlich,  Anna  M.  Wunderlich,  E.  Murielle 
Wunderlich  and  Theodore  Wunderlich,  all  of  the  city  of 
Jefferson  City,  in  the  state  of  Missouri,  and  Okes  Con¬ 
struction  Company,  a  partnership  consisting  of  Day 
Okes,  S.  R.  Okes,  and  C.  H.  Palda,  all  of  the  city  of  St. 
Paul  in  the  State  of  Minnesota  hereinafter  called  the 
contractor,  witnesseth  that  the  parties  hereto  do  mu¬ 
tually  agree  as  follows: 

Article  1.  Statement  of  work — The  contractor  shall 
furnish  the  materials,  and  perform  the  work  for  required 
for  excavation  for  New  Gatun  Locks  Structure,  South 
Approach  Channel  and  Appurtenant  Works  for  the  con¬ 
sideration  of — See  attached  schedule  of  unit  prices  (page 
2(a) — in  strict  accordance  with  the  specifications,  sched¬ 
ules.  and  drawings,  all  of  which  are  made  a  part  hereof 
and  designated  as  follows:  Specifications  For :  The  Third 
Locks  Project,  The  Panama  Canal,  Excavation  For  New 
Gatun  Locks  Structure,  South  Approach  Channel  And 
Appurtenant  Works,  dated  October  4,  1940;  Addendum 
no.  1,  thereto,  undated.  Addendum  No.  2,  thereto,  dated 
November  6,  1940;  Addendum  No.  3,  thereto,  dated  No¬ 
vember  7,  1940;  Addendum  No.  4,  thereto,  dated 
November  12,  1940;  Addendum  No.  5,  thereto,  dated 
November  29,  1940;  Drawings  referred  to  in  para¬ 
graph  1-04  thereof ;  and,  modifications  by  letter 
of  the  Government,  dated  December  23,  1940,  and 
acceptance  thereof  by  the  contractor,  dated  Janu¬ 
ary  6, 1941,  copies  of  which  are  attached  hereto  on  pages 
2  (b)  and  2  (c)  and  attached  revised  drawings  5551- 
5R1  and  5551-9R1,  referred  to  therein. 

The  work  shall  be  commenced  in  accordance  with  para¬ 
graph  1-08  of  the  specifications  and  shall  be  completed 
in  accordance  with  paragraph  1-08  of  the  specifica¬ 
tions. 

For  the  consideration  of:  - 
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Item  No.  1,  Excavation,  Class  “A”  at  No  dollars 
seventy  cents  ($0.70)  per  cubic  yard. 

Item  No.  2,  Excavation,  Class  “B”  at  No  dollars  sev¬ 
enty  cents  ($0.70)  per  cubic  yard. 

Item  No.  3,  Drilling  2-inch  Test  Holes  at  One  dollar 
no  cents  ($1.00)  per  Linear  Foot. 

Item  No.  4,  Exploratory  Drifts  at  Fifteen  Dollars  no 
cents  ($15.00)  per  Cubic  Yard. 

Item  No.  5,  Grading,  Unclassified,  for  Railroad  Re¬ 
location,  at  No  dollars  ninety  cents  ($0.90)  per  cubic 
yard. 

Item  No.  6,  Excavation,  Unclassified,  for  Drainage 
Canal,  at  No  dollars  ninety  cents  ($0.90)  per  Cubic 
Yard. 


23  Special  Engineering  Division 

Copied  1/7/41  mcc 

Diablo  Heights,  C.  Z. 

December  23,  1940 

Via  Air  Mail 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Jefferson  City,  Missouri. 

Sirs: 

Contract  for  Excavation,  New  Gatun  Locks  Struc¬ 
ture,  South  Approach  Channel  and  Appurtenant 
Works 

Reference  is  made  to  paragraphs  1-04  and  1-05  of  Spe¬ 
cifications  No.  44000  for  the  Excavation  for  New  Gatun 
Locks  Structure,  South  Approach  Channel  and  Appur¬ 
tenant  Work. 

It  has  been  determined  that  it  is  in  the  best  interest 
of  the  United  States  to  make  modifications  in  the  work 
to  be  done  as  follows : 
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1.  The  axis  of  the  lock  has  been  shifted  approxi¬ 
mately  15  feet  westward  at  about  Sta.  169+72  and 
approximately  62  feet  westward  at  about  Sta. 
80+00. 

2.  The  excavation  limits  in  the  approaches  will  be 
revised  as  indicated  on  the  inclosed  drawings. 

3.  The  grade  of  the  pay  line  in  the  lower  chamber 
and  lower  approach  channel  between  Stations 
114-1-34  and  80+00,  will  be  changed  from  eleva¬ 
tions  -48.0  and  -47.0  to  elevation  -49.5  with  a  2 
foot  0  inch  inside  tolerance. 

4.  The  arbitrary  plane  of  division  between  Class  “A” 
and  Class  “B”  excavation  will  be  revised,  due  to 
the  shift  in  the  locks  axis.  The  method  used  to  de¬ 
termine  the  revised  position  of  the  arbitrary  plane 
of  division  as  shown  on  the  inclosed  drawings  is 
identical  to  the  method  used  to  determine  the  or¬ 
iginal  arbitrary  plane  of  division. 

It  is  estimated  that  the  above  changes  will  increase 
the  quantity  of  excavation,  Class  “A”,  from  approxi¬ 
mately  4,980,000  cubic  yards  to  approximately  5,000,000 
cubic  yards  and  will  reduce  the  quantity  of  excavation 
Class  “B”,  from  approximately  6,650,000  cubic  yards  to 
approximately  6,570,000  cubic  yards. 

It  is  desired  to  include  the  above  modifications  under 
Article  1  of  the  contract  prior  to  its  execution  and  ap¬ 
proval.  Revised  drawings,  File  Nos.  5551-5  R1  and  5551- 
9  Rl,  which  are  inclosed  are  sufficient  to  indicate  the 
modifications.  Revised  drawings  containing  min- 
24  or  alterations  to  the  remainder  of  the  contract 
drawing  made  necessary  by  the  above  modifica¬ 
tions  will  be  forwarded  at  a  later  date.  It  is  requested 
that  you  make  a  study  of  the  inclosed  drawings  and 
notify  this  office  by  cablegram  and  by  written  confir¬ 
mation  in  the  form  of  an  indorsement  hereto,  of  your 
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acceptance  of  these  modifications  in  the  contract  with¬ 
out  changing  the  unit  prices  or  time  limits. 

This  letter  is  sent  you  in  quadruplicate  with  the  re¬ 
quest  that  you  execute  the  three  carbon  copies  and  re¬ 
turn  them  to  this  office.  The  ribbon  copy  may  be  re¬ 
tained  for  your  files. 

Respectfully, 

T.  B.  Larkin, 

Supervising  Engineer. 

(In  quadruplicate) 

Inclosures : 

Dwgs.  5551-5  R1  &  -9  Rl. 
cc.  Chief  of  Office,  Washington,  D.  C. 

Mr.  Damewood 

Jefferson  City,  Missouri, 
- 1941. 

Confirming  cablegram  this  date  we  accept  for  inclu¬ 
sion  under  Article  1  of  the  contract,  prior  to  its  execu¬ 
tion,  the  modifications  referred  to  in  the  foregoing  com¬ 
munication  dated  December  23,  1940.  It  is  understood 
and  agreed  that  on  account  of  said  changes  there  will 
be  no  increase  or  decrease  in  the  unit  prices,  as  bid, 
or  any  increase  or  decrease  in  the  number  of  days 
fixed  for  completion  of  the  work  under  the  contract  or 
any  part  thereof. 

Martin  Wunderlich  Company, 
Okes  Construction  Company 
By:  Martin  Wunderlich 
Title:  Copartner 

25  Article  2.  Specifications  and  drawings — The  con¬ 

tractor  shall  keep  on  the  work  a  copy  of  the  draw¬ 
ings  and  specifications  and  shall  at  all  times  give  the  con¬ 
tracting  officer  access  thereto.  Anything  mentioned  in  the 
specifications  and  not  shown  on  the  drawings,  or  shown 
on  the  drawings  and  not  mentioned  in  the  specifications, 
shall  be  of  like  effect  as  if  shown  or  mentioned  in  both. 
In  case  of  difference  between  drawings  and  specifica- 
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tions,  the  specifications  shall  govern.  In  any  case  of  dis¬ 
crepancy  in  the  figures,  drawings  or  specifications,  the 
matter  shall  be  immediately  submitted  to  the  contract¬ 
ing  officer,  without  whose  decision  said  discrepancy 
shall  not  be  adjusted  by  the  contractor,  save  only  at  his 
own  risk  and  expense.  The  contracting  officer  shall  fur¬ 
nish  from  time  to  time  such  detail  drawings  and  other 
information  as  he  may  consider  necessary,  unless  other¬ 
wise  provided.  Upon  completion  of  the  contract  the  work 
shall  be  delivered  complete  and  undamaged. 

Article  3.  Changes — The  contracting  officer  may  at 
any  time,  by  a  written  order,  and  without  notice  to  the 
sureties,  make  changes  in  the  drawings  and/or  specifi¬ 
cations  of  this  contract  and  within  the  general  scope 
thereof.  If  such  changes  cause  an  increase  or  decrease 
in  the  amount  due  under  this  contract,  or  in  the  time 
required  for  its  performance,  an  equitable  adjustment 
shall  be  made  and  the  contract  shall  be  modified  in  writ¬ 
ing  accordingly.  No  change  involving  an  estimated  in¬ 
cease  or  decrease  of  more  than  Five  Hundred  Dollars 
shall  be  ordered  unless  approved  in  writing  by  the  head 
of  the  department  or  his  duly  authorized  representative. 
Any  claim  for  adjustment  under  this  article  must  be 
asserted  within  10  days  from  the  date  the  change  is 
ordered:  Provided,  however,  That  the  contracting  offi¬ 
cer,  if  he  determines  that  the  facts  justify  such  action, 
may  receive  and  consider,  and  with  the  approval  of  the 
head  of  the  department  or  his  duly  authorized  repre¬ 
sentative',  adjust  any  such  claim  asserted  at  any  time 
prior  to  the  date  of  final  settlement  of  the  contract.  If 
the  parties  fail  to  agree  upon  the  adjustment  to  be  made 
the  dispute  shall  be  determined  as  provided  in  article  15 
hereof.  But  nothing  provided  in  this  article  shall  excuse 
the  contractor  from  proceeding  with  the  prosecution  of 
the  work  so  changed. 

Article  4.  Changed  conditions — Should  the  contractor 
encounter,  or  the  Government  discover,  during  the  prog- 
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ress  of  the  work  subsurface  and/or  latent  conditions  at 
the  site  materially  differing  from  those  shown  on  the 
drawings  or  indicated  in  the  specifications,  or  unknown 
conditions  of  an  unusual  nature  differing  materially 
from  those  ordinarily  encountered  and  generally  recog¬ 
nized  as  inhering  in  work  of  the  character  provided 
for  in  the  plans  and  specifications,  the  attention  of  the 
contracting  officer  shall  be  called  immediately  to  such 
conditions  before  they  are  disturbed.  The  contracting  of¬ 
ficer  shall  thereupon  promptly  investigate  the  con¬ 
ditions,  and  if  he  finds  that  they  do  so  materially  differ 
the  contract  shall,  with  the  written  approval  of  the  head 
of  the  department  or  his  duly  authorized  representative, 
be  modified  to  provide  for  any  increase  or  decrease  of 
cost  and/or  difference  in  time  resulting  from  such  con¬ 
ditions. 

Article  5.  Extras — Except  as  otherwise  herein  pro¬ 
vided,  no  charge  for  any  extra  work  or  material  will  be 
allowed  unless  the  same  has  been  ordered  in  writing 
by  the  contracting  officer  and  the  price  stated  in  such 
order. 

Article  6.  Inspection — (a)  All  material  and  workman¬ 
ship  (if  not  otherwise  designated  by  the  specifications) 
shall  be  subject  to  inspection,  examination,  and  test  by 
Government  inspectors  at  any  and  all  times  during 
manufacture  and/or  construction  and  at  any  and  all 
places  where  such  manufacture  and/or  construction  are 
carried  on.  The  Government  shall  have  the  right  to  re¬ 
ject  defective  material  and  workmanship  or  re- 
26  quire  its  correction.  Rejected  workmanship  shall 
be  satisfactorily  corrected  and  rejected  material 
shall  be  satisfactorily  replaced  with  proper  material 
without  charge  therefor,  and  the  contractor  shall  prompt¬ 
ly  segregate  and  remove  the  same  from  the  premises. 
If  the  contractor  fails  to  proceed  at  once  with  the  re¬ 
placement  of  rejected  material  and/or  the  correction 
of  defective  workmanship  the  Government  may,  by  con- 
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tract  or  otherwise,  replace  such  material  and/or  cor¬ 
rect  such  workmanship  and  charge  the  cost  thereof  to 
the  contractor,  or  may  terminate  the  right  of  the  con¬ 
tractor  to  proceed  as  provided  in  article  9  of  this  con¬ 
tract,  the  contractor  and  surety  being  liable  for  any 
damage  to  the  same  extent  as  provided  in  said  article  9 
for  terminations  thereunder. 

(b)  The  contractor  shall  furnish  promptly  without 
additional  charge,  all  reasonable  facilities,  labor,  and 
materials  necessary  for  the  safe  and  convenient  inspec¬ 
tion  and  test  that  may  be  required  by  the  inspectors.  All 
inspection  and  tests  by  the  Government  shall  be  per¬ 
formed  in  such  manner  as  not  to  unnecessarily  delay 
the  work.  Special,  full  size,  and  performance  tests  shall 
be  as  described  in  the  specifications.  The  contractor 
shall  be  charged  with  any  additional  cost  of  inspection 
when  material  and  workmanship  is  not  ready  at  the 
time  inspection  is  requested  by  the  contractor. 

(c)  Should  it  be  considered  necessary  or  advisable 
by  the  Government  at  any  time  before  final  acceptance 
of  the  entire  work  to  make  an  examination  of  work  al¬ 
ready  completed,  by  removing  or  tearing  out  same,  the 
contractor  shall  on  request  promptly  furnish  all  neces¬ 
sary  facilities,  labor,  and  material.  If  such  work  is  found 
to  be  defective  in  any  material  respect,  due  to  fault  of 
the  contractor  or  his  subcontractors,  he  shall  defray  all 
the  expenses  of  such  examination  and  of  satisfactory 
reconstruction.  If,  however,  such  work  is  found  to  meet 
the  requirements  of  the  contract,  the  actual  cost  of  labor 
and  material  necessarily  involved  in  the  examination  and 
replacement,  plus  15  percent,  shall  be  allowed  the  con¬ 
tractor  and  he  shall,  in  addition,  if  completion  of  the 
work  has  been  delayed  thereby,  be  granted  a  suitable 
extension  of  time  on  account  of  the  additional  work  in¬ 
volved. 

(d)  Inspection  of  material  and  finished  articles  to 
be  incorporated  in  the  work  at  the  site  shall  be  made  at 
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the  place  of  production,  manufacture,  or  shipment, 
whenever  the  quantity  justifies  it,  unless  otherwise 
stated  in  the  specifications ;  and  such  inspection  and  ac¬ 
ceptance,  unless  otherwise  stated  in  the  specifications, 
shall  be  final,  except  as  regards  latent  defects,  depar¬ 
tures  from  specific  requirements  of  the  contract  and  the 
specifications  and  drawings  made  a  part  thereof,  dam¬ 
age  or  loss  in  transit,  fraud,  or  such  gross  mistakes  as 
amount  to  fraud.  Subject  to  the  requirements  contained 
in  the  preceding  sentence,  the  inspection  of  material  and 
workmanship  for  final  acceptance  as  a  whole  or  in  part 
shall  be  made  at  the  site. 

Article  7.  Materials  and  workmanship — Unless  other¬ 
wise  specifically  provided  for  in  the  specifications,  ail 
workmanship,  equipment,  materials,  and  articles  incor¬ 
porated  in  the  work  covered  by  this  contract  are  to  be  of 
the  best  grade  of  their  respective  kinds  for  the  purpose. 
Where  equipment,  materials,  or  articles  are  referred  to 
in  the  specifications  as  “equal  to”  any  particular  stand¬ 
ard,  the  contracting  officer  shall  decide  the  question  of 
equality.  The  contractor  shall  furnish  to  the  contracting 
officer  for  his  approval  the  name  of  the  manufacturer  of 
machinery,  mechanical  and  other  equipment  which 
27  he  contemplates  incorporating  in  the  work,  to¬ 
gether  with  their  performance  capacities  and 
other  pertinent  information.  When  required  by  the  spe¬ 
cifications,  or  when  called  for  by  the  contracting  officer, 
the  contractor  shall  furnish  the  contracting  officer  for 
approval  full  information  concerning  the  materials  or 
articles  which  he  contemplates  incorporating  in  the 
work.  Samples  of  materials  shall  be  submitted  for  ap¬ 
proval  when  so  directed.  Machinery,  equipment,  mate¬ 
rials,  and  articles  installed  or  used  without  such  approval 
shall  be  at  the  risk  of  subsequent  rejection.  The  con¬ 
tracting  officer  may  require  the  contractor  to  dismiss 
from  the  work  such  employees  as  the  contracting  officer 
deems  incompetent,  careless,  insubordinate,  or  otherwise 
objectionable. 
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Article  8.  Superintendence  by  contractor — The  con¬ 
tractor  shall  give  his  personal  superintendence  to  the 
work  or  have  a  competent  foreman  or  superintendent, 
satisfactory  to  the  contracting  officer,  on  the  work  at 
all  times  during  progress,  with  authority  to  act  for  him. 

Article  9.  Delays — Damages — If  the  contractor  re¬ 
fuses  or  fails  to  prosecute  the  work,  or  any  separable 
part  thereof,  with  such  diligence  as  will  insure  its  com¬ 
pletion  within  the  time  specified  in  article  1,  or  any  ex¬ 
tension  thereof,  or  fails  to  complete  said  work  within 
such  time,  the  Government  may,  by  written  notice  to  the 
contractor,  terminate  his  right  to  proceed  with  the  work 
or  such  part  of  the  work  as  to  which  there  has  been 
delay.  In  such  event  the  Government  may  take  over  the 
work  and  prosecute  the  same  to  completion,  by  contract 
or  otherwise,  and  the  contractor  and  his  sureties  shall  be 
liable  to  the  Government  for  any  excess  cost  occasioned 
the  Government  thereby.  If  the  contractor’s  right  to  pro¬ 
ceed  is  so  terminated,  the  Government  may  take  pos¬ 
session  of  and  utilize  in  completing  the  work  such  ma¬ 
terials,  appliances,  and  plant  as  may  be  on  the  site  of 
the  work  and  necessary  therefor.  If  the  Government 
does  not  terminate  the  right  of  the  contractor  to  pro¬ 
ceed,  the  contractor  shall  continue  the  work,  in  which 
event  the  actual  damages  for  the  delay  will  be 
impossible  to  determine  and  in  lieu  thereof  the  con¬ 
tractor  shall  pay  to  the  Government  as  fixed,  agreed, 
and  liquidated  damages  for  each  calendar  day  of  delay 
until  the  work  is  completed  or  accepted  the  amount  as 
set  forth  in  the  specifications  or  accompanying  papers 
and  the  contractor  and  his  sureties  shall  be  liable  for  the 
amount  thereof:  Provided,  That  the  right  of  the  con¬ 
tractor  to  proceed  shall  not  be  terminated  or  the  contrac¬ 
tor  charged  with  liquidated  damages  because  of  any  de¬ 
lays  in  the  completion  of  the  work  due  to  unforeseeable 
causes  beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor,  including,  but  not 
restricted  to,  acts  of  God,  or  of  the  public  ene- 
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my,  acts  of  the  Government,  acts  of  another  con¬ 
tractor  in  the  performance  of  a  contract  with  the  Gov¬ 
ernment,  fires,  floods,  epidemics,  quarantine  restric¬ 
tions,  strikes,  freight  embargoes,  and  unusually  severe 
weather  or  delays  of  subcontractors  due  to  such  causes, 
if  the  contractor  shall  within  10  days  from  the  beginning 
of  any  such  delay  (unless  the  contracting  officer,  with 
the  approval  of  the  head  of  the  department  or  his  duly 
authorized  representative,  shall  grant  a  further  period 
of  time  prior  to  the  date  of  final  settlement  of  the  con¬ 
tract)  notify  the  contracting  officer  in  writing  of  the 
causes  of  delay,  who  shall  ascertain  the  facts  and  the 
extent  of  the  delay  and  extend  the  time  for  completing 
the  work  when  in  his  judgment  the  findings  of  fact  jus¬ 
tify  such  an  extension,  and  his  findings  of  fact  thereon 
shall  be  final  and  conclusive  on  the  parties  hereto,  sub¬ 
ject  only  to  appeal,  within  30  days,  by  the  contractor  to 
the  head  of  the  department  concerned  or  his  duly  au¬ 
thorized  representative,  whose  decision  on  such  appeal 
as  to  the  facts  of  delay  and  the  extension  of  time  for 
completing  the  work  shall  be  final  and  conclusive  on  the 
parties  hereto. 

28  Article  10.  Permits  and  care  of  work — The  con¬ 
tractor  shall,  without  additional  expense  to  the 
Government,  obtain  all  required  licenses  and  permits  and 
be  responsible  for  all  damages  to  persons  or  property 
that  occur  as  a  result  of  his  fault  or  negligence  in  con¬ 
nection  with  the  prosecution  of  the  work,  and  shall  be 
responsible  for  the  proper  care  and  protection  of  all  ma¬ 
terials  delivered  and  work  performed  until  completion 
and  final  acceptance. 

Article  11.  Eight  hour  law — Overtime  compensation — 
Convict  labor. 

(a)  No  laborer  or  mechanic  doing  any  part  of  the 
work  contemplated  by  this  contract,  in  the  employ  of 
the  contractor  or  any  subcontractor  contracting  for 
any  part  of  said  work  contemplated,  shall  be  required  or 
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permitted  to  work  more  than  eight  hours  in  any  one 
calendar  day  upon  such  work  at  the  site  thereof,  except 
upon  the  condition  that  compensation  is  paid  to  such 
laborer  or  mechanic  in  accordance  with  the  provisions 
of  this  article.  The  wages  of  every  laborer  and  mechanic 
employed  by  the  contractor  or  any  subcontractor  en¬ 
gaged  in  the  performance  of  this  contract  shall  be  com¬ 
puted  on  a  basic  day  rate  of  eight  hours  per  day  and 
work  in  excess  of  eight  hours  per  day  is  permitted  only 
upon  the  condition  that  every  such  laborer  and  mechanic 
shall  be  compensated  for  all  hours  worked  in  excess  of 
eight  hours  per  day  at  not  less  than  one  and  one-half 
times  the  basic  rate  of  pay.  For  each  violation  of  the  re¬ 
quirements  of  this  article  a  penalty  of  five  dollars  shall 
be  imposed  upon  the  contractor  for  each  laborer  or  me¬ 
chanic  for  every  calendar  day  in  which  such  employee  is 
required  or  permitted  to  labor  more  than  eight  hours 
upon  said  work  without  receiving  compensation  com¬ 
puted  in  accordance  with  this  article,  and  all  penalties 
thus  imposed  shall  be  withheld  for  the  use  and  benefit 
of  the  Government:  Provided,  That  this  stipulation  shall 
be  subject  in  all  respects  to  the  exceptions  and  provisions 
of  U.  S.  Code,  title  40,  sections  321,  324,  325,  and  326, 
relating  to  hours  of  labor,  as  in  part  modified  by  the 
provisions  of  section  303  of  Public  Act  No.  781,  76th 
Congress,  approved  September  9,  1940,  relating  to  com¬ 
pensation  for  overtime. 

(b)  The  contractor  shall  not  employ  any  person  un¬ 
dergoing  sentence  of  imprisonment  at  hard  labor. 

Article  12.  Covenant  against  contingent  fees — The  con¬ 
tractor  warrants  that  he  has  not  employed  any  person 
to  solicit  or  secure  this  contract  upon  any  agreement 
for  a  commission,  percentage,  brokerage,  or  contingent 
fee.  Breach  of  this  warranty  shall  give  the  Government 
the  right  to  terminate  the  contract,  or,  in  its  discretion, 
to  deduct  from  the  contract  price  or  consideration  the 
amount  of  such  commission,  percentage,  brokerage,  or 
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contingent  fees.  This  warranty  shall  not  apply  to  com¬ 
missions  payable  by  contractors  upon  contracts  or  sales 
secured  or  made  through  bona  fide  established  commer¬ 
cial  or  selling  agencies  maintained  by  the  contractor  for 
the  purpose  of  securing  business. 

Article  13.  Other  contracts — The  Government  may 
award  other  contracts  for  additional  work,  and  the  con¬ 
tractor  shall  fully  cooperate  with  such  other  contractors 
and  carefully  fit  his  own  work  to  that  provided  under 
other  contracts  as  may  be  directed  by  the  contracting 
officer.  The  contractor  shall  not  commit  or  permit  any 
act  which  will  interfere  with  the  performance  of  work 
by  any  other  contractor. 

Article  14.  Officials  not  to  benefit — No  Member  of  or 
Delegate  to  Congress,  or  Resident  Commissioner, 
29  shall  be  admitted  to  any  share  or  part  of  this  con¬ 
tract  or  to  any  benefit  that  may  arise  therefrom, 
but  this  provision  shall  not  be  construed  to  extend  to 
this  contract  if  made  with  a  corporation  for  its  general 
benefit. 

Article  15.  Disputes — Except  as  otherwise  specifical¬ 
ly  provided  in  this  contract,  all  disputes  concerning  ques¬ 
tions  of  fact  arising  under  this  contract  shall  be  decided 
by  the  contracting  officer  subject  to  written  appeal  by 
the  contractor  within  30  days  to  the  head  of  the  depart¬ 
ment  concerned  or  his  duly  authorized  representative, 
whose  decision  shall  be  final  and  conclusive  upon  the 
parties  thereto.  In  the  meantime  the  contractor  shall 
diligently  proceed  with  the  work  as  directed. 

Article  16.  Payments  to  contractors — (a)  Unless  oth¬ 
erwise  provided  in  the  specifications,  partial  payments 
will  be  made  as  the  work  progresses  at  the  end  of  each 
calendar  month,  or  as  soon  thereafter  as  practicable,  on 
estimates  made  and  approved  by  the  contracting  officer. 
In  preparing  estimates  the  material  delivered  on  the  site 
and  preparatory  work  done  may  be  taken  into  consid¬ 
eration. 
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(b)  In  making  such  partial  payments  there  shall  oe 
retained  10  per  cent  on  the  estimated  amount  until  final 
completion  and  acceptance  of  all  work  covered  by  the 
contract:  Provided,  however,  That  the  contracting  offi¬ 
cer,  at  any  time  after  50  per  cent  of  the  work  has  been 
completed,  if  he  finds  that  satisfactory  progress  is  being 
made,  may  make  any  of  the  remaining  partial  payments 
in  full:  And  provided  further,  That  on  completion  and 
acceptance  of  each  separate  building,  vessel,  public  work, 
or  other  division  of  the  contract,  on  which  the  price  is 
stated  separately  in  the  contract,  payment  may  be  made 
in  full,  including  retained  percentages  thereon,  less  au¬ 
thorized  deductions. 

(c)  All  material  and  work  covered  by  partial  pay¬ 
ments  made  shall  thereupon  become  the  sole  property  of 
the  Government,  but  this  provision  shall  not  be  construed 
as  relieving  the  contractor  from  the  sole  responsi¬ 
bility  for  the  care  and  protection  of  materials  and  work 
upon  which  payments  have  been  made  or  the  restoration 
of  any  damaged  work,  or  as  a  waiver  of  the  right  of  the 
Government  to  require  the  fulfillment  of  all  of  the  terms 
of  the  contract. 

(d)  Upon  completion  and  acceptance  of  all  work 
required  hereunder,  the  amount  due  the  contractor  under 
this  contract  will  be  paid  upon  the  presentation  of  a 
properly  executed  and  duly  certified  voucher  therefor, 
after  the  contractor  shall  have  furnished  the  Government 
with  a  release,  if  required,  of  all  claims  against  the  Gov¬ 
ernment  arising  under  and  by  virtue  of  this  contract, 
other  than  such  claims,  if  any,  as  may  be  specifically 
excepted  by  the  contractor  from  the  operation  of  the 
release  in  stated  amounts  to  be  set  forth  therein. 

Article  18.  Domestic  preference — In  the  performance 
of  the  work  covered  by  this  contract  the  contractor,  sub¬ 
contractors,  material  men  or  suppliers  shall  use  only 
such  unmanufactured  articles,  materials,  and  supplies  as 
have  been  mined  or  produced  in  the  United  States,  and 
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only  such  manufactured  articles,  materials,  and  supplies 
as  have  been  manufactured  in  the  United  States  substan¬ 
tially  all  from  articles,  materials,  or  supplies  mined,  pro¬ 
duced,  or  manufactured,  as  the  case  may  be,  in  the  United 
States.  The  foregoing  provision  shall  not  apply 
30  to  such  articles,  materials,  or  supplies  of  the  class 
or  kind  to  be  used  or  such  articles,  materials,  or 
supplies  from  which  they  are  manufactured,  as  are  not 
mined,  produced,  or  manufactured,  as  the  case  may  be, 
in  the  United  States  in  sufficient  and  reasonably  avail¬ 
able  commercial  quantities  and  of  a  satisfactory  quality, 
or  to  such  articles,  materials,  or  supplies  as  may  be  ex¬ 
cepted  by  the  head  of  the  department  under  the  proviso 
of  title  III,  section  3,  of  the  act  of  March  3,  1933,  47 
Stat.  1520  (U.  S.  Code,  title  41,  sec.  10b) . 

Article  19.  Nonrebate,  (a)  The  contractor  shall  fur¬ 
nish  to  the  Government  representative  in  charge  at  the 
site  of  the  work  covered  by  this  contract,  or  if  no  Gov¬ 
ernment  representative  is  in  charge  at  the  site,  shall 
mail  to  the  Federal  agency  having  control  of  the  proj¬ 
ect,  within  7  days  after  the  payment  of  each  and  every 
weekly  pay  roll,  an  affidavit  in  the  form  prescribed  by 
regulations  issued  jointly  by  the  Secretary  of  the  Treas¬ 
ury  and  the  Secretary  of  the  Interior  under  date  of 
January  8,  1935,  or  any  modification  thereof  pursuant 
to  the  act  of  June  13, 1934,  48  Stat.  948  (U.  S.  Code,  title 
40,  secs.  276b  and  276c),  sworn  to  by  the  officer  or  em¬ 
ployee  of  the  contractor  supervising  such  payment,  to 
the  effect  that  each  and  every  person  employed  on  the 
work  has  been  paid  in  full  the  weekly  wages  shown  on 
the  pay  roll  covered  by  the  affidavit;  that  no  rebates  or 
deductions  from  any  wages  due  such  employee  or  em¬ 
ployees  have  been  made  either  directly  or  indirectly; 
and  that  to  the  best  of  the  knowledge  and  belief  of  the 
affiant  no  agreement  or  understanding  exists  with  any 
person  employed  on  the  project  pursuant  to  which  any 
person,  directly  or  indirectly,  by  force,  intimidation, 
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or  rebates  in  any  manner  whatever  from  any  sum  paid  or 
to  be  paid  any  person  for  labor  performed  in  carrying 
out  this  contract.  At  the  time  upon  which  the  first  affi¬ 
davit  with  respect  to  wages  paid  employees  is  filed  the 
contractor  shall  also  furnish  an  affidavit  setting  forth 
the  name  of  the  officer  or  employee  who  supervises  the 
payment  of  employees  and  stating  that  such  officer  or 
employee  is  in  a  position  to  have  full  knowledge  of  the 
facts  set  forth  in  the  affidavit  respecting  the  payment 
of  wages  of  employees.  In  the  event  that  the  contractor 
is  a  corporation  the  second  affidavit  herein  described 
shall  be  executed  by  its  president  or  a  vice  president ;  in 
case  the  contractor  is  a  partnership  such  affidavit  shall  be 
executed  by  one  of  the  partners.  A  similar  affidavit  shall 
be  filed  immediately  in  the  event  that  a  change  is  made 
in  the  officer  or  employee  who  supervises  the  pay¬ 
ment  of  employees. 

(b)  The  contractor  shall  cause  appropriate  provi¬ 
sions  to  be  inserted  in  all  subcontracts  relating  to  this 
work  to  insure  fulfillment  of  the  requirements  of  this 
article. 

Article  20.  Additional  security — Should  any  surety  up¬ 
on  the  bond  for  the  performance  of  this  contract  become 
unacceptable  to  the  Government,  or  if  any  such  surety 
shall  fail  to  furnish  reports  as  to  his  financial  condition 
from  time  to  time  as  requested  by  the  Government,  the 
contractor  must  promptly  furnish  such  additional  se¬ 
curity  as  may  be  required  from  time  to  time  to  protect 
the  interests  of  the  Government  and  of  persons  supply¬ 
ing  labor  or  materials  in  the  prosecution  of  the  work 
contemplated  by  the  contract. 

Article  21.  Definitions — (a)  The  term  “head  of  the 
department”  as  used  herein  shall  mean  the  head  or  any 
assistant  head  of  the  executive  department  or  indepen¬ 
dent  establishment  involved,  and  the  term  “his  duly  au¬ 
thorized  representative”  shall  mean  any  person  author- 
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ized  to  act  for  him  other  than  the  contracting  of¬ 
ficer. 

31  (b)  The  term  “contracting  officer”  as  used 

herein  shall  include  his  duly  appointed  successor 
or  his  authorized  representative. 

Article  22.  Alterations — The  following  changes  were 
made  in  this  contract  before  it  was  signed  by  the  par¬ 
ties  hereto:  Article  17.  Rate  of  Wages,  pages  6  and  7, 
was  deleted.  Article  23.  Approval,  was  added. 

Article  23.  Approval — This  contract  shall  be  subject  to 
the  written  approval  of  the  Governor,  The  Panama  Ca¬ 
nal  and  shall  not  be  binding  until  so  approved. 

In  Witness :  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  written. 
Approved :  February  20, 1951 

The  United  States  of  America, 

By  (signed)  T.  B.  Larkin 
T.  B.  Larkin 
Supervising  Engineer 
(Official  title) 

R.  A.  Wheeler 
R.  A.  Wheeler 

Acting  Governor,  The  Panama  Canal 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 

Title - 

Okes  Construction  Company 
By  S.  R.  Okes 
Title  Partner 

E.  1501  First  National  Bank  Bldg., 
St.  Paul,  Minn. 

(Business  address) 

Contractor 

Two  witnesses: 

Hans  Kramer 
Walter  W.  Damewood 
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This  contract  is  authorized  by  the  acts  of  August  11, 
1939  (53  Stat.  1409) ;  War  Department  Civil  Appropria¬ 
tion  Act,  1941. 

32  Directions  For  Preparation  Of  Contract. 

1.  This  form  shall  be  used  for  every  formal 
contract  for  the  construction  or  repair  of  public  buildings 
or  works,  but  its  use  will  not  be  required  in  foreign 
countries. 

2.  There  shall  be  no  deviation  from  this  standard  con¬ 
tract  form,  except  as  provided  for  in  these  directions, 
and  except  as  authorized  by  the  Director  of  Procure¬ 
ment.  Where  interlineations,  deletions,  additions,  or  oth¬ 
er  alterations  are  permitted,  specific  notation  of  the 
same  shall  be  entered  in  the  blank  space  following  the 
article  entitled  “Alterations”  before  signing.  This  article 
is  not  to  be  construed  as  general  authority  to  deviate 
from  the  standard  form.  Deletion  of  the  descriptive 
matter  not  applicable  in  the  preamble  need  not  be  noted 
in  the  article  entitled  “Alterations”. 

3.  The  blank  space  of  article  one  is  intended  for  the  in¬ 
sertion  of  a  statement  of  the  work  to  be  done,  together 
with  place  of  performance,  or  for  the  enumeration  of 
papers  which  contain  the  necessary  data. 

4.  If  it  is  deemed  necessary  to  include  an  article  on 
patents,  the  Invitation  to  Bidders  shall  so  state  and  the 
following  article  be  used : 

Article  —  Patents,  —  The  contractor  shall  hold  and 
save  the  Government,  its  officers,  agents,  servants,  and 
employees,  harmless  from  liability  of  any  nature  or  kind, 
including  costs  and  expenses,  for  or  on  account  of  any 
patented  or  unpatented  invention,  article,  or  appliance 
manufactured  or  used  in  the  performance  of  this  contract, 
including  their  use  by  the  Government. 

Where  any  patent  or  patents  are  to  be  excepted  from 
the  operation  of  this  article,  such  exceptions  will  be  spe- 
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cifically  stated,  by  reference  to  the  patent  number,  date 
of  issue  and  name  of  patentee,  in  a  proviso  to  be  added 
to  the  article. 

5.  Where  only  one  payment  is  contemplated,  upon 
completion  of  the  contract,  all  except  paragraph  (d)  of 
article  16,  “Payments  to  Contractor”,  must  be  stricken 
out. 

6.  If  approval  of  the  contract  is  required  before  it 
shall  become  binding,  the  following  article  must  be 
added : 

Article  —  Approval — This  contract  shall  be  sub¬ 
ject  to  the  written  approval  of - and  shall 

not  be  binding  until  so  approved. 

Contracts  subject  to  approval  are  not  valid  until  ap¬ 
proved  by  the  authority  designated  to  approve  them,  and 
the  contractor’s  copy  will  not  be  delivered,  nor  any  dis¬ 
tribution  made,  until  such  approval.  All  changes  and  de¬ 
letions  must  have  been  made  before  the  contract  is  for¬ 
warded  for  approval. 

7.  The  number  of  executed  copies  and  of  certified 
copies,  designation  of  disbursing  officer,  statement  of 
appropriation,  amount  of  bond,  designation  of  place  of 
inspection,  as  well  as  other  administrative  details,  shall 
be  as  directed  by  the  department  to  which  the  contract 
pertains. 

8.  All  blank  spaces  must  be  filled  in  or  ruled  out.  The 
contract  must  be  dated  and  the  bond  must  bear  the  same 

or  subsequent  date. 

33  9.  An  officer  of  a  corporation,  a  member  of  a 

partnership,  or  an  agent  signing  for  the  princi¬ 
pal,  shall  place  his  signature  and  title  after  the  word 
“By”  under  the  name  of  the  principal.  A  contract  ex¬ 
ecuted  by  an  attorney  or  agent  on  behalf  of  the  con¬ 
tractor  shall  be  accompanied  by  two  authenticated  copies 
of  his  power  of  attorney,  or  other  evidence  of  his  author¬ 
ity  to  act  on  behalf  of  the  contractor. 
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10.  If  the  contractor  is  a  corporation,  one  of  the 
certificates  following  the  signatures  of  the  parties  must 
be  executed.  If  the  contract  is  signed  by  the  secretary 
of  the  corporation,  than  the  first  certificate  must  be 
executed  by  some  other  officer  of  the  corporation  under 
the  corporate  seal,  or  the  second  certificate  executed  by 
the  contracting  officer.  In  lieu  of  either  of  the  forego¬ 
ing  certificates  there  may  be  attached  to  the  contract 
copies  of  so  much  of  the  records  of  the  corporation  as 
will  show  the  official  character  and  authority  of  the 
officer  signing,  duly  certified  by  the  secretary  or  assis¬ 
tant  secretary,  under  the  corporate  seal,  to  be  true 
copies. 

11.  The  full  name  and  business  address  of  the  con¬ 
tractor  must  be  inserted,  and  the  contract  signed  with 
his  usual  signature.  Typewrite  or  print  name  under 
all  signatures  to  contract  and  bond. 

12.  The  contracting  officer  must  fill  in  the  citation 
of  the  act  authorizing  the  contract  as  indicated  at  the 
end  of  the  last  page  of  the  contract. 

13.  The  Invitation,  Bid,  Acceptance,  and  Instruc¬ 
tions  to  Bidders  are  not  to  be  incorporated  in  the  con¬ 
tract. 

14.  The  specifications  should  include  a  paragraph 
stating  the  amount  of  liquidated  damages  that  will  be 
paid  by  the  contractor  for  each  calendar  day  of  delay, 
as  indicated  in  article  9  of  the  contract.  If  time  is  not  of 
the  essence  of  the  contract  the  words  “No  liquidated 
damages”  or  an  equivalent  phrase  should  be  inserted 
on  the  reverse  side  of  Standard  Form  No.  20.  So  much  of 
the  language  in  article  9  as  relates  to  liquidated  damages 
shall  then  be  deleted. 

15.  Additional  contract  provisions  and  instructions, 
deemed  necessary  for  the  particular  work,  not  inconsis¬ 
tent  with  the  standard  forms  nor  involving  questions  of 
policy,  may  be  incorporated  in  the  specifications  or 

other  accompanying  papers. 
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34  EXHIBIT  B 

Copy 

Construction  Section 

28  August  1943 

Wunderlich,  Martin  Company 
Okes  Construction  Company 
Drawer  “C” 

Gatun,  Canal  Zone 

Gentlemen : 

Current  contracts  of  your  firm  with  this  office,  final 
payment  not  having  been  made  prior  to  April  28,  1942, 
can  in  our  opinion  be  evaluated  at  this  time  and  costs 
determined  with  reasonable  accuracy.  In  this  connection, 
it  is  desired  that  complete  financial  statements  be  pre¬ 
sented  for  review  of  this  office  with  respect  to  the  applic¬ 
able  provisions  of  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act  pertaining  to  rene¬ 
gotiation  of  contracts.  It  is  desired  that  a  complete  state¬ 
ment  be  presented  as  reported  for  income  tax  purposes 
during  the  contractor’s  fiscal  year  on  or  before  the  end 
of  1942,  or  the  contractor’s  fiscal  business,  if  such  fiscal 
business  ended  after  December  31,  1942,  but  on  or  be¬ 
fore  June  30,  1943,  substantially  per  Forms  PAS-13. 

It  is  desired  also  that  each  individual  contract  be  re¬ 
ported  separately  on  the  above  fiscal  basis,  and  also  on 
a  complete  and  overall  basis  on  Forms  PAS-CD-6,  at¬ 
tached. 

Contracts  under  consideration  are : 

W  2134  eng-1246  W  2134  eng-1472  W  2134  eng-1478 
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The  above  information  is  requested  at  the  earliest  pos¬ 
sible  moment.  Please  acknowledge. 

Yours  very  truly, 

N.  J.  Riebe, 

Lt.  Col.,  C.  E., 

Contracting  Officer, 

Construction  Section. 

Incl. 

Form  PAS-CD-6 

Confidential 

*********** 

35  EXHIBIT  C 

Copy 

War  Department 

Office  Of  Division  Engineer,  Great  Lakes  Division 
20  North  Wacker  Drive 
Chicago  6,  Illinois 

Refer  to  File  No. 

7277  Wunderlich  &  Okes 
(C-529-A-43)  160GLDVJ 

December  6,  1944 

Martin  Wunderlich  Company  and 
Okes  Construction  Company 
E1501  First  Nat’l  Bank  Bldg. 

St.  Paul,  Minnesota 

Gentlemen : 

Inclosed  are  two  copies  of  letter  of  commencement 
of  renegotiation. 

Will  you  please  sign  and  date  one  of  the  copies  and 
return  same  to  this  office. 
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For  the  Division  Engineer: 

Very  truly  yours, 

/s/  H.  E.  Pollock 
H.  E.  Pollock, 

Chief,  Price  Adjustment  Section. 


Incl. 

Ltr.  for  Commencement  of  Reneg.  (2  cys.) 

Registered  Mail 


36  EXHIBIT  Cl 

Registered  Mail 

Copy 

War  Department 

Office  of  Division  Engineer,  Great  Lakes  Division 
20th  Floor,  Civic  Opera  Bldg. 

20  North  Wacker  Drive 
Chicago  (6),  Illinois 

6  December  1944 

7277  Wunderlich  &  Okes 

Refer  to  File  No.  (C-529-A-43)  160GLDVJ 

Martin  Wunderlich  Co.  & 

Okes  Construction  Company 
E  1501  First  Nat’l  Bank  Bldg. 

St.  Paul  Minnesota 

Gentlemen: 

The  War  Contracts  Price  Adjustment  Board  has  de¬ 
termined  that  renegotiation  proceedings  under  the  Re¬ 
negotiation  Act  (Title  VII  of  the  Revenue  Act  of  1943) 
for  your  fiscal  year  ended  31  December  1943,  shall  be 
conducted  initially  by  this  office. 

A  conference  with  you  with  respect  to  this  matter  is 
hereby  set  for 

Date :  14  December  1944 

Time:  10:00  a.m 
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Place:  Price  Adjustment  Section,  Rm.  1855,  Civic 
Opera  Bldg.,  20  North  Wacker  Drive,  Chicago 

If  that  time  is  not  convenient,  kindly  advise  us  promptly 
in  order  that  a  continuance  may  be  arranged. 

This  notice,  sent  by  registered  mail,  constitutes  com¬ 
mencement  of  the  renegotiation  proceedings  in  conform¬ 
ity  with  the  provisions  of  subsection  (c)  (1)  of  the  Re¬ 
negotiation  Act. 

For  the  Division  Engineer: 

Very  truly  yours, 

(Signed:  H.  E.  Pollock) 

H.  E.  Pollock 

Chief,  Price  Adjustment  Section 

St.  Paul,  Minn. 

December  — ,  1944 

The  necessity  of  holding  this  meeting  is  waived. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company 
(Joint  Venture) 

By  Martin  Wunderlich 

-»*«***«*** 

37  EXHIBIT  D 

W-ll-114-eng-PAS-622 
War  Contracts  Price  Adjustment  Board 
Corps  Of  Engineers,  Great  Lakes  Division 
Price  Adjustment  Section 
Duplicate  Original 
Extra 

Renegotiation  Agreement 

This  agreement  is  entered  into  as  of  the  14th  day  of 
December  1944,  by  and  between  the  United  States  of 
America  (hereinafter  referred  to  as  “the  Government”) 
and 

Martin  Wunderlich,  Theodore  Wunderlich,  Anne 
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M.  Wunderlich,  E.  Murielle  Wunderlich  and  Marie 
Wunderlich,  all  of  the  City  of  St.  Paul,  State  of 
Minnesota,  Co-partners,  doing  business  under  the 
firm  name  of  Martin  Wunderlich  Co.,  and  Day 
Okes,  S.  R.  Okes,  and  C.  H.  Palda,  all  of  the  City  of 
St.  Paul,  State  of  Minnesota,  Co-partners,  doing 
business  under  the  firm  name  of  Okes  Construction 
Co., 

Joint  Venturers,  having  their  principal  office  at  1501  E. 
1st  National  Bank  Building,  in  the  City  of  St.  Paul, 
State  of  Minnesota  (hereinafter  referred  to  as  “the  Con¬ 
tractor”  ) . 

1.  Profits  to  be  Eliminated.  As  a  result  of  renego¬ 
tiation  pursuant  to  the  Renegotiation  Act,  the  Govern¬ 
ment  and  the  Contractor  hereby  determine  and  agree 
that  Thirty  Thousand  Dollars  ($30,000.00)  of  the  profits 
derived  by  the  Contractor  from  contracts  and  subcon¬ 
tracts  of  the  Contractor  which  are  subject  to  renegotia¬ 
tion  under  the  Renegotiation  Act  (hereinafter  referred 
to  as  “said  contracts  and  subcontracts”)  represent  the 
amount  of  profits  received  or  accrued  under  said  con¬ 
tracts  and  subcontracts  during  the  Contractor’s  fiscal 
year  ended  December  31,  1943,  (hereinafter  referred 
to  as  “said  fiscal  year”)  which  pursuant  to  the  Rene¬ 
gotiation  Act  should  be  eliminated. 

2.  Warranty.  This  agreement  has  been  entered  into 
in  reliance,  among  other  things,  upon  the  representa¬ 
tions  of  the  Contractor,  including  the  financial  and 
other  data  submitted  by  the  Contractor  upon  the  basis 
of  which  the  statement  set  forth  in  Exhibit  “A”  annexed 
hereto  and  made  a  part  hereof  was  prepared. 

The  Contractor  warrants  that  the  representations 
made  by  it  to  the  Government  in  connection  with  this 
renegotiation  are  true  and  correct  to  the  best  knowledge, 
information  and  belief  of  the  Contractor  and  that  to 
its  best  knowledge,  information  and  belief,  the  Contrac- 
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tor  has  disclosed  ail  material  facts  required  to  make  the 
Contractor’s  representations  complete  and  not  mislead¬ 
ing. 

3.  Tax  Credit  Under  Section  3806  of  the  Internal 
Revenue  Code.  The  Contractor  represents  that  each  of 
the  partners  in  the  partnerships  comprising  the  Con¬ 
tractor  has  included  his  proportionate  share  of  the  prof¬ 
its,  the  amount  of  which  is  agreed  in  Article  1  hereof  to 
be  eliminated,  in  his  income  for  his  taxable  year  in  which 
said  fiscal  year  ended  in  computing  his  total  tax  in  his 

Federal  Income  Tax  return  for  said  taxable  year. 
38  The  Contractor  represents  that  each  of  such  part¬ 
ners  has  applied  or  will  promptly  apply  for  a 
computation  by  the  Bureau  of  Internal  Revenue,  based 
upon  the  assessments  made  to  the  date  of  such  compu¬ 
tation,  of  the  amount  by  which  his  taxes  for  such  tax¬ 
able  year  under  Chapter  1  of  the  Internal  Revenue  Code 
are  decreased  by  reason  of  the  application  of  Section 
3806  of  the  Internal  Revenue  Code.  The  aggregate  of 
the  amounts,  if  any,  so  computed  will  be  allowed  as  a 
credit  against  the  amount  of  profits  agreed  in  Article  1 
to  be  eliminated. 

4.  Terms  of  Payment.  The  Contractor  agrees  to  pay 
to  the  Government  the  sum  of  Thirty  Thousand  Dollars 
($30,000.00),  being  the  amount  determined  in  Article  1 
hereof  to  be  eliminated,  less  the  tax  credit,  if  any,  ap¬ 
plicable  thereto  pursuant  to  Article  3,  within  ninety 
(90)  days  after  the  date  of  the  execution  of  this  agree¬ 
ment  on  behalf  of  the  War  Contracts  Price  Adjustment 
Board  by  the  Division  Engineer,  Great  Lakes  Division, 
or  within  ten  (10)  days  after  the  Contractor  shall  have 
received  written  notice  of  the  amount  of  the  tax  credit, 
whichever  is  later. 

Payment  shall  be  made  by  check  to  the  order  of  the 
Treasurer  of  the  United  States  and  forwarded  to  Office, 
Division  Engineer,  Great  Lakes  Division,  20  North 
Wacker  Drive,  Chicago,  Illinois,  Attention:  Fiscal 
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Branch.  Interest  at  the  rate  provided  by  law  in  the  Dis¬ 
trict  of  Columbia  as  the  rate  which  is  applicable  in  the 
absence  of  express  contract  as  to  the  rate  of  interest, 
shall  accrue  and  shall  be  payable  upon  the  payment 
due  under  this  agreement  from  and  after  the  due  date 
thereof. 

5.  Additional  Profits  to  be  Eliminated.  If,  as  a  result 
of  the  elimination  of  the  amount  of  profits  determined 
pursuant  to  Article  1  hereof,  the  Contractor  shall  either 
receive  a  refund  (whether  by  repayment  or  credit)  or 
shall  recognize  a  reduction  in  its  liability  ( by  giving  ef¬ 
fect  thereto  on  its  books )  in  respect  of  any  item  which 
was  allowed  as  an  item  of  cost  in  the  determination  of 
such  profits,  then  promptly  thereafter,  the  Contractor 
shall  pay  to  the  Government,  as  additional  profits  which 
should  be  eliminated  a  sum  equal  to  the  amount  of  such 
refund  or  reduction  in  liability,  by  the  delivery  to  Office, 
Division  Engineer,  Great  Lakes  Division,  20  North  Wack- 
er  Drive,  Chicago,  Illinois,  Attention:  Fiscal  Branch,  of 
a  check  payable  to  the  order  of  the  Treasurer  of  the 
United  States  in  such  amount. 

In  the  elimination  of  said  additional  profits  the  Con¬ 
tractor  shall  be  allowed  the  tax  credit,  if  any,  provided  by 
Section  3806  of  the  Internal  Revenue  Code. 

6.  Covenant  Against  Contingent  Fees.  The  Con¬ 
tractor  warrants  that  it  has  not  employed  any  person 
to  solicit  or  secure  this  agreement  upon  any  agreement 
for  a  commission,  percentage,  brokerage,  or  contin¬ 
gent  fee.  Breach  of  this  warranty  shall  give  the  Gov¬ 
ernment  the  right  to  annul  this  agreement. 

7.  Officials  Not  To  Benefit.  No  member  of  or  dele¬ 
gate  to  Congress  or  resident  commissioner  or  any  other 
person  in  the  employ  or  service  of  the  United  States  shall 
be  admitted  to  any  share  or  part  of  this  agreement  or 
to  any  benefit  that  may  arise  therefrom,  but  this  pro¬ 
vision  shall  not  be  construed  to  extend  to  this  agree¬ 
ment  if  made  with  a  corporation  for  its  general  benefit. 
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8.  Discharge  of  Liability.  This  agreement  shall  be 
final  and  conclusive  according  to  its  terms,  and 

39  performance  by  the  Contractor  in  accordance  here¬ 
with  shall  be  in  full  discharge  of  all  liability  of 
the  Contractor  under  the  Renegotiation  Act  for  excessive 
profits  received  or  accrued  under  said  contracts  and  sub¬ 
contracts  for  the  fiscal  year  covered  hereby  and,  except 
upon  a  showing  of  fraud  or  malfeasance  or  a  willful 
misrepresentation  of  a  material  fact,  this  agreement  shall 
not  for  the  purposes  of  the  Renegotiation  Act  be  re¬ 
opened  as  to  the  matters  agreed  upon,  and  shall  not  be 
modified  by  any  officer,  employee,  or  agent  of  the  United 
States,  and  this  agreement  and  any  determination  made 
in  accordance  herewith  shall  not  be  annulled,  modified, 
set  aside,  or  disregarded  in  any  suit,  action  or  proceed¬ 
ing. 

9.  Renegotiation  Rebate.  Nothing  contained  in  this 
agreement  shall  prejudice  any  right  which  the  Contrac¬ 
tor  may  have  to  recover  a  renegotiation  rebate  pursu¬ 
ant  to  subsection  (a)  (4)  (D)  of  the  Renegotiation  Act. 

10.  Disapproval  by  Commanding  General,  Panama 
Canal  Department.  This  agreement  is  subject  to  disap¬ 
proval  by  the  Commanding  General,  Panama  Canal  De¬ 
partment,  or  such  person  to  whom  he  has  delegated  his 
authority  to  conduct  renegotiation  under  the  Renegotia¬ 
tion  Act  of  1943,  within  ninety  (90)  days  from  the  date 
of  the  execution  of  this  agreement  on  behalf  of  the  War 
Contracts  Price  Adjustment  Board,  by  the  Division  En¬ 
gineer,  Great  Lakes  Division.  In  the  absence  of  such 
disapproval  within  the  time  stipulated  this  agreement 
shall  become  finally  binding  on  the  parties  hereto  and 
shall  not  be  reopened  except  for  the  causes  set  forth 
in  Article  8  hereof. 

11.  Execution  of  Agreement.  This  agreement  has 
been  duly  executed  by  or  on  behalf  of  the  Contractor  pur¬ 
suant  to  proper  authority  and  by  or  on  behalf  of  the 
Government  by  the  War  Contracts  Price  Adjustment 
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Board  by  its  duly  authorized  representative  to  whom  au¬ 
thority  to  execute  this  agreement  has  been  delegated 
by  the  War  Contracts  Price  Adjustment  Board  pursu¬ 
ant  to  subsection  (d)  (4)  of  the  Renegotiation  Act. 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  in  four  (4)  counterparts  as  of  the  day 
and  year  above  written. 

Martin  Wunderlich  Co. 

By  s/  Martin  Wunderlich 
Martin  Wunderlich,  a  Partner 
By  s/  Geo.  P.  Leonard 
Geo.  P.  Leonard,  Attorney-in-Fact 
for  Theodore  Wunderlich,  Anne  N. 
Wunderlich,  E.  Murielle  Wunder¬ 
lich,  and  Marie  Wunderlich,  Part¬ 
ners. 

Okes  Construction  Co. 

By  s/  S.  R.  Okes 
S.  R.  Okes,  a  Partner 
By  s/  S.  R.  Okes 

S.  R.  Okes,  Attorney-in-Fact  for 
Day  Okes  and  C.  H.  Palda,  Part¬ 
ners, 

United  States  of  America 
s/  H.  A.  Montgomery 
H.A.P. 


15  December  1944 

H.  A.  Montgomery, 

Colonel,  Corps  of  Engineers,  Divi¬ 
sion  Engineer,  Great  Lakes  Divi¬ 
sion  Acting  on  behalf  of  the  War 
Contracts  Price  Adjustment  Board 
created  by  the  Renegotiation  Act, 
under  due  delegations  of  author¬ 
ity  made  pursuant  to  subsection  ( d ) 
(4)  of  the  Renegotiation  Act. 
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EXHIBIT  E 


Nov  12  1942 


Copy 

IT:P:T:1:ESW 
Collector  of  Internal  Revenue, 

St.  Paul,  Minnesota. 

Reference:  IT:AG:MH 

Taxpayer:  Martin  Wunderlich  Company — 

Okes  Construction  Company, 

East  1501  First  National  Bank  Building, 
St.  Paul,  Minnesota. 

(A  Partnership) 

Present  taxable  year  ends:  January  31. 

New  taxable  year  ends:  December  31,  effective  as  of 
December  31,  1942. 

Pursuant  to  application  duly  filed  with  your  office  on 
Form  1128,  permission  is  hereby  granted  the  above- 
named  taxpayer  to  change  the  basis  of  filing  Federal 
returns  from  the  present  taxable  year  to  the  new  tax¬ 
able  year  as  set  forth  above.  To  effect  the  change  the 
taxpayer’s  books  must  be  closed  on  the  last  day  of  the 
new  taxable  year. 

The  first  return  to  be  filed  on  the  new  basis  will  be 
for  the  period  beginning  after  the  close  of  the  year  cov¬ 
ered  by  the  last  return  filed,  or  due  to  be  filed,  on  the 
old  basis  to  and  including  the  last  day  of  the  new  taxable 
year  specified  above.  This  return  must  be  filed  on  or 
before  the  15th  day  of  the  3rd  month  following  such 
date  and  must  be  accompanied  with  a  statement  to  the 
effect  that  the  taxpayer’s  books  have  been  adjusted  to 
conform  to  the  new  taxable  year.  Returns  for  subse¬ 
quent  years  must  be  made  on  the  basis  of  a  full  12 
months  ending  on  the  last  day  of  the  new  taxable  year. 
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The  enclosed  copy  of  this  letter  should  be  forwarded 
to  the  taxpayer  with  instructions  to  attach  it,  or  a  copy 
thereof,  to  the  first  return  filed  on  the  basis  of  the  new 
taxable  year  authorized  herein. 

By  direction  of  the  Commissioner. 

Enclosure : 

Copy  of  this  letter 

(Signed)  T.  Mooney 
Deputy  Comimissioner. 
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45  EXHIBIT  G 

Copy 

War  Department 

Office  Of  Division  Engineer,  Great  Lakes  Division 
20th  Floor,  Civic  Opera  Bldg. 

20  North  Wacker  Drive 
Chicago  (6)  Illinois 

Refer  to  File  No 
7277  Wunderlich  &  Okes 
(C-722-42)  160  GLDVJ 
(C-529-43)  160  GLDVJ 

10  February  1945 

Martin  Wunderlich  Company  & 

Okes  Construction  Company 
1501  E.  1st  Nat’l  Bank  Bldg. 

St.  Paul,  Minnesota 

Gentlemen : 

In  connection  with  the  renegotiation  of  your  Govern¬ 
ment  contracts  and  subcontracts  for  the  fiscal  years 
ending  31  December  1942  and  31  December  1943,  it  has 
been  determined  that  your  Panama  contract  No.  PClp- 
571,  Gatun  Locks  Excavation,  is  exempt  from  renego¬ 
tiation,  and  that  in  view  of  your  firm  requesting  re¬ 
negotiation  on  a  completed  contract  basis,  this  office 
has  eliminated  all  profits,  if  any,  made  by  you  on  the 
foregoing  contract,  and  are  not  subject  to  renegotiation. 

For  The  Division  Engineer: 

Yours  very  truly, 

/s/  H.  E.  Pollock 
H.  E.  Pollock 

Chief,  Price  Adjustment  Section 
********* 


* 
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46  EXHIBIT  H 

Copy 

War  Department 
Office  Of  The  Under  Secretary 
Washington,  D.  C. 

Price  Adjustment  Board 

2  April  1946 

Martin  Wunderlich  Co.  (a  partnership  consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich  and  Gerhard  J.  Bundlie,  Trustee  for  Robert  Wun¬ 
derlich,  Oril  Wunderlich,  Alys  Wunderlich  and  Joyce 
Wunderlich),  of  the  City  of  St.  Paul,  State  of  Minne¬ 
sota,  and  Okes  Construction  Company,  (a  partnership 
consisting  of  Day  Okes,  S.  R.  Okes  and  C.  H.  Palda), 
of  the  City  of  St.  Paul,  State  of  Minnesota,  said  two 
partnerships  acting  as  joint  contractors  and  co-adven¬ 
turers  in  the  name  of  Martin  Wunderlich  Company- 
Okes  Construction  Company 

E.  1501  First  National  Bank  Building 
St.  Paul,  Minnesota 

Subject:  Renegotiation  of  Martin  Wunderlich  Com- 
pany-Okes  Construction  Company,  For  the  Fiscal 
Period  Ended  31  January  1942,  Pursuant  to  the 
Renegotiation  Act. 

Gentlemen: 

The  undersigned  has  reviewed  the  data  furnished  by 
you  and  the  proceedings  in  connection  with  the  sub¬ 
ject  renegotiation  with  a  staff  panel  of  the  War  Depart¬ 
ment  Price  Adjustment  Board  and  has  determined  that 
of  the  profits  realized  by  you  during  your  fiscal  period 
ended  31  January  1942  the  amount  of  $1,910,000  is  ex¬ 
cessive  within  the  meaning  of  the  Renegotiation  Act.  A 
unilateral  determination  has  therefore  been  made  that 
$1,910,000  of  the  profits  realized  by  you  during  your 
said  fiscal  period  under  your  contracts  and  subcontracts 


61 


subject  to  renegotiation  pursuant  to  the  provisions  of  the 
Renegotiation  Act  are  excessive.  An  executed  original 
of  such  unilateral  determination  is  inclosed. 


Payment  of  the  amount  of  such  excessive  profits  less 
the  tax  credit,  if  any,  referred  to  in  such  unilateral 
determination  is  hereby  demanded.  Any  checks  should 
be  drawn  to  the  order  of  the  Treasurer  of  the  United 
States  and  mailed  to  Headquarters,  Army  Service  Forces, 
Office  of  the  Chief  of  Finance,  Attention:  Special  Fi¬ 
nancial  Services  Branch,  Room  5D  487,  The  Pentagon, 
Washington  25,  D.  C.  Interest  will  accrue  at  the  rate  of 
6%  per  annum  from  and  after  23  April  1946  on  any 
amount  due  under  such  unilateral  determination  and 
unpaid. 

Very  truly  yours, 


(Signed:  Maurice  Hirsch) 

Maurice  Hirsch 
Colonel,  General  Staff  Corps 
Chairman,  War  Department  Price 
Adjustment  Board 


Inclosure 

Unilateral  Determination 
47  Copy 


WDPAB-207-U 


War  Department 
Office  Of  The  Under  Secretary 
Washington  25,  D.  C. 
Price  Adjustment  Board 


Determination  Of  Excessive  Profits 


Under  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  as  last  amended  14 
July  1943  and  as  affected  by  Title  VII  of  the  Revenue 
Act  of  1943  and  Public  Law  109 — 79th  Congress  ap¬ 
proved  June  30, 1945,  so  far  as  applicable. 

Whereas,  Martin  Wunderlich  Co.  (a  partnership 
consisting  of  Martin  Wunderlich,  Theodore  Wunderlich, 
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Anne  M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie 
Wunderlich  and  Gerhard  J.  Bundlie,  Trustee  for  Robert 
Wunderlich,  Oril  Wunderlich,  Alys  Wunderlich  and 
Joyce  Wunderlich),  of  the  City  of  St.  Paul,  State  of 
Minnesota,  and  Okes  Construction  Company  (a  partner¬ 
ship  consisting  of  Day  Okes,  S.  R.  Okes  and  C.  H.  Pal- 
da),  of  the  City  of  St.  Paul,  State  of  Minnesota,  said 
two  partnerships  acting  as  joint  contractors  and  co-ad¬ 
venturers  in  the  name  of  Martin  Wunderlich  Company- 
Okes  Construction  Company  (hereinafter  referred  to 
as  the  Contractor),  holds  contracts  and  subcontracts 
subject  to  renegotiation  under  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act, 
1942,  as  last  amended  14  July  1943  and  as  affected  by 
Title  VII  of  the  Revenue  Act  of  1943  and  Public  Law  109 
— 79th  Congress  approved  June  30,  1945,  so  far  as  ap¬ 
plicable  (hereinafter  referred  to  as  the  Act) ;  and 

Whereas,  renegotiation  has  taken  place  with  the  Con¬ 
tractor,  pursuant  to  the  provisions  of  the  Act,  for  the 
purpose  of  eliminating  excessive  profits  realized  by  the 
Contractor  under  said  contracts  and  subcontracts  dur¬ 
ing  the  Contractor’s  fiscal  period  ended  31  January  1942 
(hereinafter  called  “said  fiscal  year”);  and 

Whereas,  as  a  basis  for  said  renegotiation  the  under¬ 
signed  considered  certain  financial,  operating  and  other 
data,  submitted  by  the  Contractor  or  obtained  by  the 
undersigned  from  government  or  other  reliable 
sources,  relating  to  the  profits  realized  by  the  Con¬ 
tractor  during  said  fiscal  year  under  said  contracts  and 
subcontracts;  and 

Whereas,  the  Contractor  has  been  granted  full  oppor¬ 
tunity  to  submit  such  additional  information  and  to  pre¬ 
sent  such  contentions  as  the  Contractor  deemed  mate¬ 
rial  in  determining  the  excessiveness  of  said  profits 
and  the  renegotiability  of  such  contracts  and  subcon¬ 
tracts,  at  hearings  of  which  due  notice  was  given,  and 
due  consideration  has  been  given  to  the  financial,  oper- 
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ating  and  other  data  and  information  so  furnished  or 
obtained  and  each  of  the  contentions  so  presented; 

Now,  Therefore,  pursuant  to  the  authority  and  discre¬ 
tion  under  the  Act  vested  in  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  the  Secretary  of  the  Treasury, 
the  Chairman  of  the  Maritime  Commission,  the  Ad¬ 
ministrator  of  the  War  Shipping  Administration,  and  the 
Board  of  Directors  of  Reconstruction  Finance  Corpora¬ 
tion,  as  successor  to  Defense  Plant  Corporation, 
48  Metals  Reserve  Company,  Defense  Supplies  Cor¬ 
poration  and  Rubber  Reserve  Company,  and  duly 
delegated  to  the  undersigned,  it  is  hereby  found  and  de¬ 
termined  : 

That  $1,910,000  of  the  profits  realized  by  the  Con¬ 
tractor  during  said  fiscal  period  ended  31  January 
1942  under  its  contracts  and  subcontracts  subject 
to  renegotiation  pursuant  to  the  provisions  of  the 
act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge 
by  any  means  of  the  amount  of  excessive  profits  de¬ 
termined  hereby  to  have  been  realized  by  the  Con¬ 
tractor,  the  Contractor  shall  be  credited  with  any 
amount  to  which  entitled  under  Section  3806  of  the 
Internal  Revenue  Code  as  computed  by  the  Com¬ 
missioner  of  Internal  Revenue. 

That  the  Contractor  is  directed  to  repay  such  ex¬ 
cessive  profits  less  such  tax  credit,  if  any,  to  the 
Treasurer  of  the  United  States. 

That  the  excessive  profits  so  found  and  deter¬ 
mined  shall  be  eliminated  by  any  of  the  methods 
provided  in  the  Act  or  any  combination  thereof. 

(Signed:  Maurice  Hirsch) 

Maurice  Hirsch 
Colonel,  General  Staff  Corps 
Chairman,  War  Department  Price 
Adjustment  Board 


2  April  1946 
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*  *  *  *  *  *  *  *  * 

49  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Oct  9  1947 
Docket  No.  520-R 
Answer 

Comes  now  the  respondent  by  its  attorney  and  in  an¬ 
swer  to  the  petition  filed  herein  admits,  denies  and  al¬ 
leges  as  follows. 

I. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  I  of  the  petition. 

H. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  H  of  the  petition. 

m. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  HI  of  the  petition. 

50  IV. 

Respondent  admits  the  allegations  contained  in 
paragraph  IV  of  the  petition  except  that  it  denies  that 
Robert  P.  Patterson  is  now  Secretary  of  War. 

V. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  V  of  the  petition  except  that  it  denies  that  the 
amount  involved  herein  is  limited  to  the  sum  of 
$1,910,000. 

VL 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  VI  of  the  petition. 

vn. 

Respondent  alleges  that  the  statements  contained  in 
paragraph  VII  of  the  petition  are  immaterial  statements 


65 


not  requiring  answer;  but  to  the  extent  that  they  may 
be  deemed  to  be  material  allegations  of  fact,  they  are 
denied. 

vm. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  VIII  of  the  petition  except  that  it  admits  that  on 
or  about  the  16th  day  of  December,  1940,  the  United 
States  of  America  awarded  to  petitioner  a  contract  for 
performing  certain  work  and  that  on  or  about  February 
20,  1941,  a  contract  was  entered  into  between  petitioner 
and  the  United  States  of  America  described  as  contract 
PClp-571  and  admits  such  other  allegations  of  said  para¬ 
graph  as  are  borne  out  by  the  terms  of  said  con¬ 
tract. 

51  IX. 

Respondent  denies  the  allegations  contained  in 
paragraph  IX  of  the  petition  except  that  it  admits  that 
on  or  about  August  28,  1943,  Lt.  Colonel  N.  J.  Riebe, 
acting  on  behalf  of  respondent,  sent  a  letter  to  petition¬ 
er,  copy  of  which  is  attached  to  the  petition  as  Exhibit 
B,  and  that  said  letter  was  received  by  petitioner  and 
admits  such  other  allegations  of  said  paragraph  as  are 
borne  out  by  the  terms  of  said  letter,  and  admits  that 
contracts  existed  between  petitioner  and  the  War  De¬ 
partment  identified  as  follows:  W-2134-Eng-1246,  W- 
2134-Eng-1472  and  W-2134-Eng-1478;  and  admits  such 
other  allegations  of  said  paragraph  as  are  borne  out  by 
the  terms  of  said  contracts. 

X. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  X  of  the  petition  except  that  it  admits  that  on  or 
about  December  6,  1944,  H.  E.  Pollock,  Chief,  Price  Ad¬ 
justment  Section,  Office  of  Division  Engineers,  Great 
Lakes  Division,  War  Department,  acting  on  behalf  of 
respondent,  sent  two  letters  to  petitioner,  copies  of 
which  are  attached  to  the  petition  as  Exhibits  C  and  C-l, 
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and  that  said  letters  were  received  by  petitioner  and  ad¬ 
mits  such  other  allegations  of  said  paragraph  as  are 
borne  out  by  the  terms  of  said  letters. 

52  XL 

Respondent  alleges  that  the  statements  con¬ 
tained  in  paragraph  XI  of  the  petition  are  immaterial 
statements  not  requiring  answer;  but  to  the  extent  that 
they  may  be  deemed  to  be  material  allegations  of  fact, 
they  are  admitted. 

xn. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  XII  of  the  petition. 

xm. 

Respondent  alleges  that  statements  contained  in  para¬ 
graph  XIII  of  the  petition  are  immaterial  statements  not 
requiring  answer;  but  to  the  extent  that  they  may  be 
deemed  to  be  material  allegations  of  fact,  they  are  de¬ 
nied. 

XIV. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XIV  of  the  petition. 

XV. 

Respondent  denies  the  allegations  contained  in 

53  paragraph  XV  of  the  petition. 

XVI. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XVI  of  the  petition. 

xvn. 

For  lack  of  information  and  belief  respondent  denies 
the  allegations  contained  in  paragraph  XVII  of  the  pe¬ 
tition  and  alleges  on  information  and  belief  that  during 
the  period  here  involved  petitioner  had  sales  and  profits 
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subject  to  renegotiation  and  realized  therefrom  exces¬ 
sive  profits  of  not  less  than  $1,910,000. 

xvm. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  XVIII  of  the  petition. 

XIX. 

Respondent  denies  that  it  committed  error  as  alleged 
in  paragraph  XIX  of  the  petition  or  in  any  subpara¬ 
graph  thereunder  or  in  any  other  manner  whatsoever. 

XX. 

(a)  With  respect  to  paragraphs  I  through  XVIII,  in¬ 
clusive,  incorporated  by  reference  in  subparagraph  XX 
(a)  respondent  answers  as  set  forth  above  and  requests 
that  the  Court  consider  such  paragraphs  to  be  answered 
as  though  the  answers  to  paragraphs  I  through  XVTEI 
set  forth  above  were  here  repeated  in  full. 

54  (b),  (c)  and  (d)  Respondent  denies  the  alle¬ 

gations  contained  in  subparagraphs  XX  ( b ) ,  ( c ) 
and  ( d )  of  the  petition. 

(e)  Respondent  denies  the  allegations  contained  in 
subparagraph  XX  (e)  of  the  petition  except  that  it  ad¬ 
mits  that  for  federal  income  tax  purposes  petitioner’s 
fiscal  year  closed  on  December  31  of  each  calendar 
year,  subsequent  to  January  31, 1942. 

(f)  Respondent  alleges  that  the  statements  con¬ 
tained  in  subparagraph  XX  (f)  of  the  petition  are  im¬ 
material  statements  not  requiring  answer;  but  to  the 
extent  that  they  may  be  deemed  to  be  material  allega¬ 
tions  of  fact,  they  are  denied. 

(g) ,  (h)  and  (i)  Respondent  alleges  that  the  state¬ 
ments  contained  in  subparagraphs  XX  (g),  (h)  and  (i) 
of  the  petition  are  conclusions  of  law  not  requiring  an¬ 
swer;  but  to  the  extent  that  they  may  be  deemed  to  be 
material  allegations  of  fact,  they  are  denied. 
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(j)  Respondent  denies  the  allegations  contained  in 
subparagraph  XX  ( j)  of  the  petition. 

(k)  Respondent  denies  that  it  committed  error  as  al¬ 
leged  in  subparagraph  XX  (k)  of  the  petition  or  any 
subparagraph  thereunder  or  in  any  other  manner  what¬ 
soever. 

Respondent  denies  generally  and  specifically  each 
and  every  allegation  in  said  petition  not  hereinabove  ad¬ 
mitted,  qualified,  or  denied. 

Wherefore,  respondent  prays  that  the  Court  deter¬ 
mine  petitioner’s  excessive  profits  for  the  fiscal  period 
ended  January  31,  1942,  to  be  not  less  than  the  amount 
determined  by  respondent,  namely,  $1,910,000. 

Respectfully 

/s/  HERBERT  A.  BERGSON 

Acting  Assistant  Attorney  General 
HARLAND  F.  LEATHERS 

Attorney 

********** 

55  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Nov  28  1947 
Docket  No.  520-R 

Reply 

Comes  now  the  Petitioners  and  for  their  reply  to 
the  Answer  of  the  Respondent  filed  herein : 

vn. 

Deny  that  the  statements  contained  in  Paragraph  VII 
of  the  Petition  are  immaterial  statements. 

XI. 

Deny  that  the  statements  contained  in  Paragraph  XI 
of  the  Petition  are  immaterial  statements. 
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xm. 

Deny  that  statements  contained  in  Paragraph  XIII 
of  the  Petition  are  immaterial  statements. 

56  XVII. 

Deny  that  during  the  period  here  involved  Peti¬ 
tioners  had  sales  and  profits  subject  to  renegotiation 
and  deny  that  Petitioners  realized  therefrom  excessive 
profits  of  One  Million  Nine  Hundred  Ten  Thousand  Dol¬ 
lars  ($1,910,000.00)  or  any  other  amount,  whether  as 
alleged  in  Paragraph  XVII  of  Respondent’s  Answer  or 
otherwise. 

XX. 

(a)  With  respect  to  Paragraph  XX  of  Respondent’s 
Answer,  which  in  effect  repeats  the  preceding  Para¬ 
graphs  VII,  XI,  XIII  and  XVH,  Petitioners  reply  thereto 
as  set  forth  above  and  request  that  the  Court  consider 
such  Paragraphs  of  the  Answer  to  be  replied  to  as  though 
the  Reply  to  such  Paragraphs  VII,  XI,  XHI  and  XVH  of 
the  Answer  were  here  repeated  in  full. 

(f )  Deny  that  the  statements  contained  in  subpara¬ 
graphs  XX  (f)  of  the  Petition  are  immaterial  state¬ 
ments. 

(g) ,  (h)  and  (i)  Deny  that  the  statements  con¬ 
tained  in  subparagraphs  XX  (g),  (h)  and  (i)  of  the 
Petition  are  conclusions  of  law. 

Deny  generally  and  specifically  each  and  every  mate¬ 
rial  allegation  in  said  Answer  not  hereinabove  qualified 
or  denied. 

Wherefore,  Petitioners  pray  for  the  relief  prayed  for 
in  their  Petition  herein. 
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Dated  November  25,  1947. 

/s/  GERHARD  J.  BUNDLIE 
/s/  JOSEPH  A.  MAUN 
Attorneys  for  Petitioners 
425  Hamm  Building 
Saint  Paul  2,  Minnesota 

Of  Counsel: 

BUNDLIE,  KELLEY,  FINLEY  and  MAUN 
425  Hamm  Building 
Saint  Paul  2,  Minnesota 

******** 

57  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jun  27  1946 
Docket  No.  521-R 


Martin  Wunderlich  Co.  (a  partnership  consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich  and  Gerhard  J.  Bundlie,  Trustee  for  Robert  Wun¬ 
derlich,  Oril  Wunderlich,  Alys  Wunderlich  and  Joyce 
Wunderlich),  of  the  City  of  St.  Paul,  State  of  Minne¬ 
sota,  and  Okes  Construction  Company,  (a  partner¬ 
ship  consisting  of  Day  Okes,  S.  R.  Okes,  and  C.  H. 
Palda),  of  the  City  of  St.  Paul,  State  of  Minnesota, 
said  two  partnerships  acting  as  joint  contractors  and 
co-adventurers  in  the  name  of  MARTIN  WUNDER¬ 
LICH  COMPANY-OKES  CONSTRUCTION  COM¬ 
PANY,  E  1501  First  National  Bank  Building,  St.  Paul 
1,  Minnesota,  Petitioners , 


vs. 

The  Secretary  of  War  of  the  United  States,  and  Robert 
P.  Patterson,  Secretary  of  War  of  the  United  States, 

Respondent. 
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Petition 

Now  come  petitioners  and  allege: 

I. 

That  the  Martin  Wunderlich  Co.  is  a  partnership;  that 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunderlich 
and  Gerhard  J.  Bundlie,  as  trustee  for  Robert  Wunder¬ 
lich,  Oril  Wunderlich,  Alys  Wunderlich  and  Joyce  Wun¬ 
derlich,  are  the  partners. 

n. 

That  the  Okes  Construction  Company  is  a  partner¬ 
ship  having  as  its  partners  Day  Okes,  S.  R.  Okes,  and 
C.  H.  Palda. 

m. 

That  the  Martin  Wunderlich  Company  and  the  Okes 
Construction  Company  did  on  the  10th  day  of  Decem¬ 
ber,  1940,  enter  into  a  joint  venture  agreement  for  the 
purpose  of  bidding  on  and  doing  certain  construe- 
58  tion  work  for  the  United  States  of  America;  that 
said  joint  venture  now  has  its  principal  office 
and  place  of  business  at  E  1501 1st  National  Bank  Build¬ 
ing,  St.  Paul,  Minnesota;  that  at  all  times  hereinafter 
mentioned  said  joint  venture  shall  be  referred  to  as  pe¬ 
titioner. 

IV. 

That  Robert  P.  Patterson  is  now,  and  has  been  for 
sometime  last  past,  the  duly  qualified  and  acting  Secre¬ 
tary  of  War  of  the  United  States;  that  at  all  times 
hereinafter  mentioned  the  said  Robert  P.  Patterson, 
Secretary  of  War,  and  the  Secretary  of  War  shall  be  re¬ 
ferred  to  as  respondent. 

V. 

That  the  jurisdiction  of  the  Court  is  invoked  by  peti¬ 
tioner  under  and  pursuant  to  Sec.  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act  of  1942 
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as  amended  by  the  Revenue  Act  of  1943 ;  that  the  period 
involved  is  the  fiscal  period  ending  December  31,  1942, 
that  the  amount  involved  is  the  sum  of  Two  Million  Nine 
Hundred  Sixty  Thousand  Dollars  ($2,960,000)  claimed 
by  the  respondent  to  be  excessive  profits  subject  to  re¬ 
fund. 

VI. 

That  in  1940,  The  Panama  Canal,  acting  for  and  on 
behalf  of  the  United  States  of  America,  duly  called  and 
advertised  for  bids  for  the  performance  of  certain  work 
described  in  Specifications  and  Drawings  for  Exca¬ 
vation  of  the  New  Gatun  Locks  Structure,  South  Ap¬ 
proach  Channel  and  Appurtenant  Works  in  the  Canal 
Zone. 

VH. 

That  as  a  result  of  said  call  and  advertising,  petition¬ 
er  and  at  least  four  other  independent,  qualified  and 
responsible  bidders  submitted  bids  in  strict  accord¬ 
ance  with  specifications,  bidding  schedules  and  drawings 
as  issued  by  The  Panama  Canal. 

59  VIII. 

That  The  Panama  Canal  did  on  the  16th  day 
of  December,  1940,  award  to  petitioner  a  contract  for 
performing  the  work  described  in  the  Specifications  and 
Drawings  for  Excavation  of  the  New  Gatun  Locks  Struc¬ 
ture  as  hereinbefore  described  under  Contract  No.  PC1- 
p-571;  that,  in  accordance  with  said  award,  a  written 
contract  under  date  of  January  6,  1941,  was  duly  ex¬ 
ecuted  between  the  parties ;  that  a  true  and  correct  copy 
of  said  contract  is  attached  hereto,  marked  Exhibit  “A”, 
and  made  a  part  hereof ;  that  the  contract  was  awarded 
to  petitioner  after  free,  open  and  competitive  bidding  in 
which  petitioner  was  the  lowest  qualified  bidder. 

IX. 

That  on  the  24th  day  of  January,  1942,  petitioner  en¬ 
tered  into  a  contract  with  the  United  States  of  America, 
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acting  through  the  Secretary  of  War,  Contract  No.  W- 
2134-Eng-766  for  certain  excavation  work  at  France 
Field,  Canal  Zone,  all  in  accordance  with  Specifica¬ 
tions  and  Drawings,  a  true  and  correct  copy  of  which 
contract  is  attached  hereto,  marked  Exhibit  “B”,  and 
made  a  part  hereof. 

X. 

That  on  the  14th  day  of  March,  1942,  petitioner  en¬ 
tered  into  a  contract  with  The  United  States  of  Amer¬ 
ica,  acting  through  The  Panama  Canal,  Contract  No. 
PClp-674,  for  the  rental  of  certain  equipment  in  Gatun, 
Canal  Zone,  a  true  and  correct  copy  of  which  contract 
is  attached  herewith,  marked  Exhibit  “C”,  and  made  a 
part  hereof. 

XI. 

That  on  the  17th  day  of  July,  1942,  petitioner  entered 
into  a  contract  with  The  United  States  of  America,  act¬ 
ing  through  the  Secretary  of  War,  Contract  No.  W-2134- 
Eng-1246,  for  the  construction  of  certain  airport 
60  runways  in  Nicaragua  all  in  accordance  with  Spe¬ 
cifications  and  Drawings  submitted,  a  true  and 
correct  copy  of  said  contract  is  attached  hereto,  marked 
Exhibit  “D”,  and  made  a  part  hereof. 

xn. 

That  on  the  3rd  day  of  October,  1942,  petitioner  en¬ 
tered  a  fixed  fee  contract  with  Martin  Wunderlich  Com¬ 
pany,  said  contract  being  Contract  No.  13,  for  the  rental 
of  certain  equipment  to  be  used  in  Costa  Rica;  a  true 
and  correct  copy  of  which  contract,  marked  Exhibit  “E” 
is  attached  hereto,  and  made  a  part  hereof. 

xm. 

That  on  the  26th  day  of  April,  1943,  petitioner  en¬ 
tered  into  Contract  No.  W-2134-Eng-1478,  with  the 
United  States  of  America,  acting  through  the  Secre¬ 
tary  of  War,  for  certain  drilling,  blasting  and  excavat- 


in g  at  Fort  Gulick,  Canal  Zone,  all  in  accordance  with 
certain  Specifications  and  Drawings,  a  true  and  correct 
copy  of  said  contract,  marked  Exhibit  “F”  is  attached 
herewith,  and  made  a  part  hereof. 

XIV. 

That  on  the  20th  day  of  March,  1943,  petitioner  en¬ 
tered  into  Contract  No.  W-2134-Eng-1472,  with  the 
United  States  of  America,  acting  through  the  Secretary 
of  War,  for  the  building  of  certain  access  roads  in  and 
about  Fort  Gulick,  Canal  Zone;  a  true  and  correct  copy 
of  said  contract,  marked  Exhibit  “G”  is  attached  hereto, 
and  made  a  part  hereof. 

XV. 

That  on  the  30th  day  of  August,  1943,  petitioner  re¬ 
ceived  a  letter  from  respondent  in  which  attention  was 
called  to  the  renegotiation  provisions  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act,  and  in 
which  it  was  stated  that  the  contracts  under  considera¬ 
tion  were  Contracts  Nos.  W-2134-Eng-1246,  W-21 34- Eng- 
1472,  and  W-2134-Eng-1478;  that  attached  here- 
61  to,  and  made  a  part  hereof,  marked  Exhibit  “H” 
is  a  true  and  correct  copy  of  said  letter. 

XVI. 

That  on  the  8th  day  of  December,  1944,  petitioner  re¬ 
ceived  from  respondent  a  letter  of  transmittal  dated  De¬ 
cember  6,  1944,  enclosing  two  copies  of  a  letter  entitled 
“Commencement  of  Renegotiation”;  that  attached  here¬ 
to,  and  made  a  part  hereof,  marked  Exhibit  “I”  is  a  true 
and  correct  copy  of  said  letter  of  transmittal,  and  at¬ 
tached  hereto,  marked  Exhibit  “1-1”,  and  made  a  part 
hereof,  is  a  true  and  correct  copy  of  the  letter  entitled 
“Commencement  of  Renegotiation”;  that  no  other  or 
further  notice  of  Commencement  of  Renegotiation  pro¬ 
ceedings  has  ever  been  given  to,  or  received  by  petitioner. 
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xvn. 

That  respondent  prepared  a  renegotiation  agreement 
under  date  of  14  December,  1944,  which  provided  for  the 
elimination  of  $30,000  as  profits;  that  said  agreement 
specifically  provided  that  it  was  subject  to  disapproval 
by  the  Commanding  General,  Panama  Canal  Depart¬ 
ment;  that  attached  hereto,  and  made  a  part  hereof, 
marked  Exhibit  “J”,  is  a  true  and  correct  copy  of  said 
renegotiation  agreement;  that  the  Commanding  Gen¬ 
eral,  Panama  Canal  Department,  disapproved  said  re¬ 
negotiation  agreement. 

xvni. 

That  petitioner  for  the  year  1941,  for  Federal  Income 
Tax  purposes,  was  on  a  fiscal  year  basis  ending  the  31st 
day  of  January;  that  petitioner,  pursuant  to  request 
duly  made  to  the  Commissioner  of  Internal  Revenue,  did 
on  the  12th  day  of  November,  1942,  receive  permission 
to  change  its  fiscal  year  from  the  31st  day  of  January 
to  the  31st  day  of  December;  that  attached  hereto,  and 
marked  Exhibit  “K”  is  a  true  and  correct  copy  of  the 
permission  to  change  the  accounting  year  granted  by 
the  Commissioner  of  Internal  Revenue;  that  as  a 
62  result  of  the  change  of  accounting  year,  the  peti¬ 
tioner,  for  Federal  Income  Tax  purposes,  had  an 
accounting  period  ending  the  31st  day  of  January, 
1942,  and  another  accounting  period  ending  the  31st 
day  of  December,  1942. 

xrx. 

That  under  date  of  February  10,  1945,  petitioner  duly 
submitted  a  request  for  renegotiation  on  a  completed 
contract  basis  in  accordance  with  the  provisions  of  the 
Renegotiation  Act  and  regulations  promulgated  there¬ 
under;  that  said  request  for  renegotiation  on  a  com¬ 
pleted  contract  basis  was  duly  approved. 
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XX. 

That  Contract  No.  PClp-571  was  completed  on  the  9th 
day  of  October,  1943;  that  Contract  No.  W-2134-Eng- 
766  was  completed  on  the  23rd  day  of  April,  1942;  that 
Contract  No.  PClp-674  was  completed  on  the  18th  day 
of  April,  1942;  that  Contract  No.  W-2134-Eng-1246  was 
completed  on  the  7th  day  of  April,  1943;  that  Contract 
No.  13  was  completed  on  the  26th  day  of  November, 
1943 ;  that  Contract  No.  W-2134-Eng-1478  was  completed 
on  the  4th  day  of  June,  1943;  that  Contract  No.  W-2134- 
Eng-1472  was  completed  on  the  15th  day  of  May,  1943. 

XXI. 

That  pursuant  to  negotiations  had  with  respondent, 
acting  through  his  officers  and  agents  located  in  the 
Office  of  Division  Engineer,  Great  Lakes  Division,  War 
Department,  petitioner  and  respondent  did  on  or  about 
the  10th  day  of  February,  1945,  agree,  compromise  and 
settle  the  matter  of  alleged  excessive  profits  of  this 
petitioner  in  which  it  was  agreed  that  petitioner  should 
repay  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000)  in  full  settlement,  agreement  and  comprom¬ 
ise  of  all  excessive  profits,  if  any,  earned  by  petitioner 
on  all  of  its  contracts  with  the  United  States  of 
63  America  to  and  including  the  period  ending  Janu¬ 
ary  31, 1942,  December  31, 1942,  and  the  year  end¬ 
ing  the  31st  day  of  December,  1943 ;  that  attached  hereto 
and  marked  Exhibit  “L”,  and  made  a  part  hereof,  is  a 
true  and  correct  copy  of  the  computation,  prepared  by 
respondent,  of  the  amount  of  excessive  profits  determined 
to  be  owing  to  the  United  States  of  America  by  petition¬ 
er,  which  said  computation  was  prepared  pursuant  to 
and  in  accordance  with  the  settlement,  agreement  and 
compromise  herein  described. 

xxn. 

That  on  the  10th  day  of  February,  1945,  the  respon¬ 
dent  made  and  executed  a  full,  final  and  complete  de- 
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termination  and  clearance  that  Contract  No.  PClp-571, 
between  petitioner  and  The  Panama  Canal,  was  exempt 
from  the  renegotiation;  that  attached  hereto,  marked 
Exhibit  “M”,  and  made  a  part  hereof,  is  a  true  and  cor¬ 
rect  copy  of  such  determination  and  clearance. 

xxm. 

That  as  reported  on  the  Federal  Income  Tax  Return, 
on  a  percentage  of  completion  basis  of  accounting,  the 
estimates,  miscellaneous  receipts,  actual  and  estimated 
expenses  of  petitioner  on  all  of  its  contracts  for  the  pe¬ 
riod  in  question  are : 


Estimated 

Contract  No.  Estimates  Miscellaneous  Costs  Return 

PC1P-571  .  $5,418,635.14  $136,934.69  $2,902,778.76  $2,652,791.07 

W-2134-Eng-766  ..  438,610.29  (16,515.91)  160,909.89  261,184.49 

PCIP-674  .  0  895.84  0  895.84 

W-2134-Eng-1246  311.669.30  (976.98)  115,755.03  194,937.43 

13  .  1,264.00  0  15,417.11  65,846.89 

64  XXIV. 


That  on  April  2,  1946,  respondent  made  a  uni¬ 
lateral  determination  that  petitioner  had  realized,  for 
the  period  involved,  the  sum  of  Two  Million  Nine  Hun¬ 
dred  Sixty  Thousand  Dollars  ($2,960,000)  in  excessive 
profits  which  were  subject  to  refund;  that  attached 
hereto,  marked  Exhibit  “N”,  and  made  a  part  hereof  is 
a  true  and  correct  copy  of  said  unilateral  determination. 

XXV. 

The  respondent  erred  in  making  the  unilateral  deter¬ 
mination  described  in  Paragraph  XXIV  for  the  follow¬ 
ing  reasons : 

(a)  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  commonly  called  “The  Re¬ 
negotiation  Act”,  as  originally  enacted  and  as  amended, 
is  unconstitutional  and  void  as  construed  and  applied, 
and  as  attempted  to  be  applied  to  petitioner  in  the  mak¬ 
ing  of  said  determination  for  the  reason  that  said  Act  so 
construed  and  so  applied  to  and  attempted  to  be  applied 
to  petitioner  violates,  contravenes,  and  is  repugnant  to 
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the  provisions  of  the  Constitution  of  the  United  States 
and  without  limiting  the  foregoing,  particularly  to  the 
Fifth  Amendment  thereto  and  to  Sections  1  and  8  of 
Article  I  thereof  in  that,  among  other  things,  it  deprives 
petitioner  of  its  property  without  due  process  of  law;  it 
impairs  the  obligation  of  valid  contracts  between  peti¬ 
tioner  and  the  United  States  of  America;  it  constitutes 
unreasonable,  arbitrary,  and  unlawful  discrimination 
against  petitioner;  it  denies  petitioner  the  equal  pro¬ 
tection  of  the  law ;  it  constitutes  a  taking  of  petitioner’s 
property  without  due  process  of  law  and  taking  of  pe¬ 
titioner’s  property  for  public  use  without  compensa¬ 
tion;  that  said  Act  so  construed  and  applied  and  at¬ 
tempted  to  be  applied  to  petitioner  attempts  and  pur¬ 
ports  to  delegate  to  respondent  the  exercise  of 
65  powers  vested  solely  in  the  Congress ;  that  respon¬ 
dent  is  without  power  or  authority  under  said 
Act  to  make  the  aforesaid  determinations. 

(b)  The  Panama  Canal  is  not  one  of  the  agencies 
of  the  United  States  of  America,  contracts  with  which 
were  made  subject  to  renegotiation  by  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act  in  its  orig¬ 
inal  form  or  as  amended. 

(c)  The  Renegotiation  Act,  so  called,  was  not  in¬ 
tended  to  and  does  not  apply  to  contracts  awarded  by 
The  Panama  Canal. 

(d)  Petitioner’s  request  for  renegotiation  on  a  com¬ 
pleted  contract  basis  was  duly  approved  and  renegotia¬ 
tion  had  thereunder. 

(e)  There  has  been  a  full,  final  and  complete  settle¬ 
ment,  compromise  and  determination  of  the  alleged  ex¬ 
cessive  profits  earned  by  petitioner. 

(f )  The  right  of  respondent  to  renegotiate  this  peti¬ 
tioner  on  excessive  profits  under  the  Renegotiation  Act 
is  barred  by  the  Statute  of  Limitations. 
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(g)  Petitioner  earned  no  excessive  profits  on  the 
contracts  that  are  subject  to  renegotiation. 

(h)  Assuming  that  petitioner  earned  excessive  prof¬ 
its  that  are  subject  to  renegotiation,  then  respondent 
failed  to  allow  petitioner  a  reasonable  profit  or  rate  of 
return,  or  to  allow  reasonable  costs  and  expenses  nec¬ 
essarily  incurred  in  connection  with  the  performance  of 
petitioner’s  contracts  for  this  period. 

XXVI. 

The  facts  upon  which  petitioner  relies  as  a  basis  for 
this  proceeding  are  as  follows : 

(a)  All  of  the  facts  set  forth  in  Paragraphs  I  to 
XXTV  inclusive  hereof. 

(b)  That  Contract  No.  PClp-571  was  let  by  public 
bidding  at  which  the  petitioner  was  the  lowest  bidder 
long  prior  to  the  entry  of  this  country  into  the  World 
War  II,  and  long  prior  to  the  enactment  of  Sec.  403  of 
the  Sixth  Supplemental  National  Defense  Appropriation 

Act;  that  said  contract  was  approximately  90% 
66  complete  as  of  the  date  of  enactment  of  said  Act. 

(c)  That  petitioner  and  respondent  entered 
into  the  agreement  described  in  Paragraph  XXI  hereto¬ 
fore,  which  fully  and  finally  determined,  compromised 
and  settled  the  amount  of  excessive  profits,  if  any,  made 
by  petitioner  for  the  period  in  question. 

(d)  That  respondent  granted  petitioner’s  request  as 
set  forth  in  Paragraph  XIX  herein  to  renegotiate  peti¬ 
tioner  on  a  completed  contract  basis ;  that  renegotiation 
on  a  completed  contract  basis  would  result  in  accrual 
of  all  of  petitioner’s  contracts  in  the  year  ending  the 
31st  day  of  December,  1943,  as  a  result  of  which  Con¬ 
tract  No.  PClp-571  would  be  exempt  from  the  provisions 
of  the  Renegotiation  Act,  as  having  been  a  contract 
awarded  as  a  result  of  free,  open  and  competitive  bid¬ 
ding  and  for  the  construction  of  an  improvement  and 


facility;  that  said  contract  called  for  the  excavation  of 
great  quantities  of  rock,  earth  and  other  material  in  the 
Canal  Zone,  all  of  which  constituted  an  improvement  and 
facility  within  the  meaning  of  the  Statute. 

(e)  That  the  date  of  completion  and  termination  of 
Contract  No.  PClp-571  was  the  9th  day  of  October, 
1943 ;  that  for  Federal  Income  Tax  purposes  petitioner’s 
fiscal  year  closed  on  the  31st  day  of  December,  1943; 
that  no  renegotiation  proceedings  of  any  kind  whatso¬ 
ever  with  respect  to  this  contract  were  commenced  by 
the  respondent  until  more  than  one  year  after  the  31st 
day  of  December,  1943. 

(f)  That  no  agreement  or  order  determining  the 
amount  of  excessive  profit  was  had  or  made  until  more 
than  one  year  following  the  alleged  commencement  of 
renegotiation  proceedings. 

(g)  That  The  Panama  Canal  is  not  a  part  of  the 
War  Department,  but  is  rather  an  independent  estab¬ 
lishment  of  the  United  States  of  America,  directly  un¬ 
der  the  President  of  the  United  States. 

67  (h)  That  The  Panama  Canal  is  not  one  of 

the  agencies  of  the  United  States  of  America  that 
was  made  subject  to  the  provisions  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act  as  original¬ 
ly  enacted  nor  as  amended  by  supplementary  acts. 

(i)  That  it  was  never  intended  by  Congress  that  the 
Renegotiation  Act,  so  called,  should  apply  to  contracts 
awarded  as  a  result  of  free,  open  and  competitive  pub¬ 
lic  bidding,  or  awarded  by  The  Panama  Canal. 

(j)  That  upon  information  and  belief,  the  War  De¬ 
partment  Price  Adjustment  Board  has  never  been  dele¬ 
gated  authority  to  renegotiate  this  petitioner  for  the 
period  in  question. 

(k)  That  assuming  respondent  has  authority  to  re¬ 
negotiate  this  petitioner  for  the  period  in  question,  then 


81 


the  unilateral  determination  of  respondent  was  erro¬ 
neous  in  the  following  respects : 

(1)  That  respondent  failed  to  allow  petitioner  a  rea¬ 
sonable  profit  in  connection  with  the  performance  of 
said  contracts;  that  respondent  failed  to  consider  that 
the  contracts  were  performed  in  the  semi-tropics,  under 
the  most  hazardous  conditions  of  health,  labor  and  cli¬ 
matic  conditions  at  no  investment  to  the  United  States 
of  America. 

(2)  That  respondent  failed  to  take  into  account  that 
Contract  No.  PClp-571  was  awarded  after  free,  open 
and  competitive  bidding  long  prior  to  the  time  the  United 
States  had  entered  into  the  war. 

(3)  That  respondent  failed  to  take  in  account  that 
the  efficiency  of  petitioner  was  such  as  to  complete 
the  work  within  the  time  limit  set;  that  the  cost  to  the 
United  States  was  immeasurably  lower  than  that  of 
other  contractors  doing  comparable  work. 

(4)  That  respondent  failed  to  take  into  account  the 
dangerous  risks  encountered  by  petitioner;  that  the 
work  was  to  be  performed  outside  of  the  United  States ; 

that  the  work  was  to  be  performed  in  conditions 
68  dangerous  to  life  and  the  health  of  everyone  con¬ 
nected  with  the  project,  and  extremely  hazardous 
to  property;  that  the  work  was  of  great  importance  to 
the  welfare  and  safety  of  the  nation. 

(5)  That  each  member  of  petitioner’s  organization 
devoted  much  time  and  effort  to  the  project,  in  some  in¬ 
stances  endangering  their  own  lives  and  jeopardizing 
their  health  and  subjecting  themselves  to  great  risks 
and  dangers ;  yet  respondent  failed  and  refused  to  make 
a  reasonable  allowance  for  salaries  therefor. 

(6)  That  respondent  failed  entirely  to  take  into 
account  the  reasonableness  of  costs  and  profits,  or  to 
take  into  account  the  rate  of  profit  made  by  petitioner 
on  pre  war  construction  contracts. 
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(7)  That  respondent  failed  entirely  to  take  into  ac¬ 
count  that  no  borrowings  of  any  kind  whatsoever  were 
made  by  the  petitioner  from  the  United  States  of  Amer¬ 
ica,  or  to  give  weight  to  the  fact  that  petitioner  pledged 
its  entire  resources  consisting  of  millions  of  dollars  for 
the  purpose  of  completing  these  contracts  in  an  efficient 
and  workman  like  manner,  and  posted  an  extremely 
large  performance  bond. 

(8)  That  respondent  failed  to  make  any  allowance 
whatever  for  costs  necessarily  incurred  in  finishing  up 
the  contract,  or  for  costs  in  connection  with  the  over¬ 
head  of  the  Martin  Wunderlich  Company  and  Okes  Con¬ 
struction  Company,  or  to  make  a  reasonable  allowance 
for  costs  necessarily  incurred  and  to  be  incurred  in  con¬ 
nection  with  renegotiation  proceedings. 

Wherefore  petitioner  prays  that  this  Court  hear  this 
proceeding  and  determine : 

(a)  That  Section  403  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act,  commonly  called  “The 
Renegotiation  Act”,  as  originally  enacted  and  as  amend¬ 
ed,  is  unconstitutional  and  void  as  construed  and 
69  applied,  and  as  attempted  to  be  applied  to  peti¬ 
tioner  in  the  making  of  said  determination  for 
the  reason  that  said  Act  so  construed  and  so  applied  to 
and  attempted  to  be  applied  to  petitioner  violates,  con¬ 
travenes,  and  is  repugnant  to  the  provisions  of  the  Con¬ 
stitution  of  the  United  States  and,  without  limiting  the 
foregoing,  particularly  to  the  Fifth  Amendment  thereto 
and  to  Sections  1  and  8  of  Article  I  thereof  in  that, 
among  other  things,  it  deprives  petitioner  of  its  property 
without  due  process  of  law;  it  impairs  the  obligation  of 
valid  contracts  between  petitioner  and  the  United  States 
of  America;  it  constitutes  unreasonable,  arbitrary,  and 
unlawful  discrimination  against  petitioner;  it  denies  pe¬ 
titioner  the  equal  protection  of  the  law;  it  constitutes  a 
taking  of  petitioner’s  property  without  due  process  of 
law  and  taking  of  petitioner’s  property  for  public  use 
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without  compensation;  that  said  Act  so  construed  and 
applied  and  attempted  to  be  applied  to  petitioner  at¬ 
tempts  and  purports  to  delegate  to  respondent  the  exer¬ 
cise  of  powers  vested  solely  in  the  Congress ;  that  respon¬ 
dent  is  without  power  or  authority  under  said  Act  to 
make  the  aforesaid  determinations. 

(b)  That  the  unilateral  determination  is  null  and 
void  and  of  no  effect. 

(c)  That  The  Panama  Canal  is  not  one  of  the  agen¬ 
cies  of  the  United  States  of  America,  contracts  with 
which  were  made  subject  to  renegotiation  by  the  Sixth 
Supplemental  National  Defense  Appropriation  Act  in 
its  original  form  or  as  amended. 

(d)  That  the  Renegotiation  Act,  so  called,  was  not 
intended  to  and  does  not  apply  to  contracts  awarded  by 
The  Panama  Canal. 

(e)  That  there  has  been  a  full,  final  and  complete 
settlement,  compromise  and  determination  of  the  alleged 
excessive  profits  earned  by  petitioner. 

(f)  That  if  petitioner  is  subject  to  renegotiation, 
then  such  renegotiation  must  be  had  on  a  completed 

contract  basis. 

70  (g)  That  there  has  been  a  final  determina¬ 

tion  and  clearance  not  subject  to  review;  that 
there  have  been  no  excessive  profits  earned  by  peti¬ 
tioner  under  Contract  No.  PClp-571. 

(h)  That  renegotiation  of  petitioner  is  barred  by 
the  limitation  provisions  of  the  Renegotiation  Act. 

(i)  That  Contract  No.  PClp-571  with  The  Panama 
Canal,  or  any  moneys  received  thereunder  is  not  subject 
to  the  provisions  of  the  Renegotiation  Act. 

(j)  That  in  the  event  the  court  should  find  against 
petitioner  under  (a)  to  (i)  inclusive,  then  that  petition- 
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er  realized  no  excessive  profits  for  the  period  in  ques¬ 
tion. 

(k)  That  in  the  event  the  court  finds  against  peti¬ 
tioner  under  (a)  to  (h)  inclusive,  then  that  this  court 
determine  that  no  excessive  profits  were  realized  by  pe¬ 
titioner  for  the  period  in  question. 

(l)  That  in  the  event  the  court  finds  against  peti¬ 
tioner  under  (a)  to  (k)  inclusive,  then  the  court  rede¬ 
termine  the  amount  of  excessive  profits  at  a  sum  sub¬ 
stantially  less  than  that  determined  by  respondent. 

Dated  June  24, 1946. 

GERHARD  BUNDLIE 
JOSEPH  A.  MAUN 
Attorneys  for  Petitioner 
425  Hamm  Building 
St.  Paul  2,  Minnesota 

Of  Counsel: 

BUNDLIE,  KELLEY,  FINLEY  and  MAUN 
425  Hamm  Building 
St.  Paul  2,  Minnesota 

********** 

Verification 
State  of  Minnesota, 

ss. 

County  of  Ramsey. 

S.  R.  Okes,  being  first  duly  sworn,  says  that  he  is 
one  of  the  co-partners  of  Okes  Construction  Company, 
which  said  company  is  one  of  the  joint  contractors  and 
co-adventurers  in  the  name  of  Martin  Wunderlich  Com- 
pany-Okes  Construction  Company,  the  petitioner  in  the 
foregoing  within  entitled  action;  that  he  has  read  the 
foregoing  petition;  that  the  same  is  true  as  of  his 
own  knowledge,  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  such  mat¬ 
ters  he  believes  it  to  be  true. 


S.  R.  OKES 
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Subscribed  and  sworn  to  before  me  this  24th  day  of 
June,  1946. 

GLADYS  M.  SVIHEL, 

(Notarial  Seal)  Notary  Public, 

Ramsey  County,  Minn. 
My  commission  expires  June  14, 1953. 

[Exhibits  A  through  M  not  printed.] 
********* 

215  EXHIBIT  N 

Copy 

War  Department 
Office  Of  The  Under  Secretary 
Washington,  D.  C. 

Price  Adjustment  Board 

2  April  1946 

Martin  Wunderlich  Co.  (a  partnership  consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich,  and  Gerhard  J.  Bundlie,  Trustee  for  Robert  Wun¬ 
derlich,  Oril  Wunderlich,  Alys  Wunderlich  and  Joyce 
Wunderlich ) ,  of  the  City  of  St.  Paul,  State  of  Minne¬ 
sota,  and  Okes  Constructions  Company,  (a  partner¬ 
ship  consisting  of  Day  Okes,  S.  R.  Okes  and  C.  H. 
Palda),  of  the  City  of  St.  Paul,  State  of  Minnesota, 
said  two  partnerships  acting  as  joint  contractors  and 
co-adventurers  in  the  name  of  Martin  Wunderlich 
Company-Okes  Construction  Company 

E.  1501  First  National  Bank  Building 
St.  Paul,  Minnesota 

Subject:  Renegotiation  of  Martin  Wunderlich  Com¬ 
pany-Okes  Construction  Company,  For  the  Fiscal 
Period  Ended  31  December  1942,  Pursuant  to  the 
Renegotiation  Act. 

Gentlemen: 

The  undersigned  has  reviewed  the  data  furnished  by 
you  and  the  proceedings  in  connection  with  the  subject 
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renegotiation  with  a  staff  panel  of  the  War  Depart¬ 
ment  Price  Adjustment  Board  and  has  determined  that 
of  the  profits  realized  by  you  during  your  fiscal  period 
ended  31  December  1942  the  amount  of  $2,960,000  is 
excessive  within  the  meaning  of  the  Renegotiation  Act. 
A  unilateral  determination  has  therefore  been  made  that 
$2,960,000  of  the  profits  realized  by  you  during  your 
said  fiscal  period  under  your  contracts  and  subcon¬ 
tracts  subject  to  renegotiation  pursuant  to  the  provi¬ 
sions  of  the  Renegotiation  Act  are  excessive.  An  ex¬ 
ecuted  original  of  such  unilateral  determination  is  in¬ 
closed. 

Payment  of  the  amount  of  such  excessive  profits  less 
the  tax  credit,  if  any,  referred  to  in  such  unilateral  de¬ 
termination  is  hereby  demanded.  Any  checks  should  be 
drawn  to  the  order  of  the  Treasurer  of  the  United  States 
and  mailed  to  Headquarters,  Army  Service  Forces,  Of¬ 
fice  of  the  Chief  of  Finance,  Attention:  Special  Finan¬ 
cial  Services  Branch,  Room  5D  487,  The  Pentagon,  Wash¬ 
ington  25,  D.  C.  Interest  will  accrue  at  the  rate  of  6% 
per  annum  from  and  after  23  April  1946  on  any  amount 
due  under  such  unilateral  determination  and  unpaid. 

Very  truly  yours, 

(Signed:  Maurice  Hirsch) 

Maurice  Hirsch 
Colonel,  General  Staff  Corps 
Chairman,  War  Department  Price 
Adjustment  Board 

Inclosure 

Unilateral  Determination 

********* 

216  Copy  WDPAB-208-U 

War  Department 
Office  Of  The  Under  Secretary 
Washington  25,  D.  C. 

Price  Adjustment  Board 
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Determination  Of  Excessive  Profits 

Under  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  as  last  amended  14 
July  1943  and  as  affected  by  Title  VII  of  the  Revenue 
Act  of  1943  and  Public  Law  109 — 79th  Congress  ap¬ 
proved  June  30, 1945,  so  far  as  applicable. 

Whereas,  Martin  Wunderlich  Co.  (a  partnership  con¬ 
sisting  of  Martin  Wunderlich,  Theodore  Wunderlich, 
Anne  M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie 
Wunderlich  and  Gerhard  J.  Bundlie,  Trustee  for  Robert 
Wunderlich,  Oril  Wunderlich,  Alys  Wunderlich  and 
Joyce  Wunderlich),  of  the  City  of  St.  Paul,  State  of 
Minnesota,  and  Okes  Construction  Company,  (a  part¬ 
nership  consisting  of  Day  Okes,  S.  R.  Okes  and  C.  H. 
Palda),  of  the  City  of  St.  Paul,  State  of  Minnesota, 
said  two  partnerships  acting  as  joint  contractors  and 
co-adventurers  in  the  name  of  Martin  Wunderlich  Com¬ 
pany — Okes  Construction  Company  (hereinafter  refer¬ 
red  to  as  the  Contractor),  holds  contracts  and  subcon¬ 
tracts  subject  to  renegotiation  under  Section  403  of  the 
Sixth  Supplemental  National  Defense  Appropriation 
Act,  1942,  as  last  amended  14  July  1943  and  as  affected 
by  Title  VII  of  the  Revenue  Act  of  1943  and  Public  Law 
109 — 79th  Congress  approved  June  30, 1945,  so  far  as  ap¬ 
plicable  (hereinafter  referred  to  as  the  Act) ;  and 

Whereas,  renegotiation  has  taken  place  with  the 
Contractor,  pursuant  to  the  provisions  of  the  Act,  for 
the  purpose  of  eliminating  excessive  profits  realized  by 
the  Contractor  under  said  contracts  and  subcontracts 
during  the  Contractor’s  fiscal  period  ended  31  December 
1942  (hereinafter  called  “said  fiscal  year”);  and 

Whereas,  as  a  basis  for  said  renegotiation  the  under¬ 
signed  considered  certain  financial,  operating  and  other 
data,  submitted  by  the  Contractor  or  obtained  by  the 
undersigned  from  governmental  or  other  reliable 
sources,  relating  to  the  profits  realized  by  the  Contrac- 


tor  during  said  fiscal  year  under  said  contracts  and  sub¬ 
contracts;  and 

Whereas,  the  Contractor  has  been  granted  full  oppor¬ 
tunity  to  submit  such  additional  information  and  to  pre¬ 
sent  such  contentions  as  the  Contractor  deemed  mate¬ 
rial  in  determining  the  excessiveness  of  said  profits  and 
the  renegotiability  of  such  contracts  and  subcontracts, 
at  hearings  of  which  due  notice  was  given,  and  due  con¬ 
sideration  has  been  given  to  the  financial,  operating  and 
other  data  and  information  so  furnished  or  obtained  and 
each  of  the  contentions  so  presented ; 

Now,  Therefore,  pursuant  to  the  authority  and  discre¬ 
tion  under  the  Act  vested  in  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  the  Secretary  of  the  Treasury, 
the  Chairman  of  the  Maritime  Commission,  the  Admin¬ 
istrator  of  the  War  Shipping  Administration,  and  the 
Board  of  Directors  of  Reconstruction  Finance  Corpora¬ 
tion,  as  successor  to  Defense  Plant  Corporation, 
217  Metals  Reserve  Company,  Defense  Supplies  Cor¬ 
poration  and  Rubber  Reserve  Company,  and  duly 
delegated  to  the  undersigned,  it  is  hereby  found  and  de¬ 
termined  : 

That  $2,960,000  of  the  profits  realized  by  the  Con¬ 
tractor  during  said  fiscal  period  ended  31  Decem¬ 
ber  1942  under  its  contracts  and  subcontracts  sub¬ 
ject  to  renegotiation  pursuant  to  the  provisions  of 
the  Act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge 
by  any  means  of  the  amount  of  excessive  profits 
determined  hereby  to  have  been  realized  by  the  Con¬ 
tractor,  the  Contractor  shall  be  credited  with  any 
amount  to  which  entitled  under  Section  3806  of  the 
Internal  Revenue  Code  as  computed  by  the  Com¬ 
missioner  of  Internal  Revenue. 
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That  the  Contractor  is  directed  to  repay  such  ex¬ 
cessive  profits  less  such  tax  credit,  if  any,  to  the 
Treasurer  of  the  United  States. 

That  the  excessive  profits  so  found  and  deter¬ 
mined  shall  be  eliminated  by  any  of  the  methods 
provided  in  the  Act  or  any  combination  thereof. 

2  April  1946 

(Signed:  Maurice  Hirsch) 

Maurice  Hirsch, 

Colonel,  General  Staff  Corps, 
Chairman,  War  Department  Price 
Adjustment  Board. 

********* 

218  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Oct  9  1947 
Docket  No.  521-R 
Answer 

Comes  now  the  respondent  by  its  attorney  and  in  an¬ 
swer  to  the  petition  filed  herein  admits,  denies  and  al¬ 
leges  as  follows : 

I. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  I  of  the  petition. 

n. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  II  of  the  petition. 

m. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  in  of  the  petition. 

219  IV. 

Respondent  admits  the  allegations  contained  in 
paragraph  IV  of  the  petition  except  that  it  denies  that 
Robert  P.  Patterson  is  now  Secretary  of  War. 
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V. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  V  of  the  petition  except  that  it  denies  the  amount 
involved  herein  is  limited  to  the  sum  of  $2,960,000. 

VI. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  VI  of  the  petition. 

VII. 

Respondent  alleges  that  the  statements  contained  in 
paragraph  VII  of  the  petition  are  immaterial  statements 
not  requiring  answer;  but  to  the  extent  that  they  may 
be  deemed  to  be  material  allegations  of  fact,  they  are 
denied. 

vin. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  VIII  of  the  petition  except  that  it  admits  that  on 
or  about  the  16th  day  of  December  1940,  the  United 
States  of  America  awarded  to  petitioner  a  contract 
for  performing  certain  work  and  that  on  or  about  Feb¬ 
ruary  20,  1941,  a  contract  was  entered  into  between  pe¬ 
titioner  and  the  United  States  of  America  described 
as  contract  PC1P-571  and  admits  such  other  allegations 
of  said  paragraph  as  are  borne  out  by  the  terms  of  said 
contract. 

220  IX. 

Respondent  denies  the  allegations  contained  in 
paragraph  IX  of  the  petition  except  that  it  admits  that 
on  or  about  January  24,  1942,  a  contract  was  entered 
into  between  petitioner  and  the  War  Department  de¬ 
scribed  as  contract  number  W-2134-eng-766  and  admits 
such  other  allegations  of  said  paragraph  as  are  borne 
out  by  the  terms  of  said  contract. 
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X. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  X  of  the  petition  except  that  it  admits  that  on  or 
about  March  14,  1942,  a  contract  was  entered  into  be¬ 
tween  petitioner  and  United  States  of  America  de¬ 
scribed  as  contract  PClp-674  and  admits  such  other  al¬ 
legations  of  said  paragraph  as  are  borne  out  by  the 
terms  of  said  contract. 

XL 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XI  of  the  petition  except  that  it  admits  that  on 
or  about  July  17,  1942,  a  contract  was  entered  into  be¬ 
tween  petitioner  and  the  War  Department  described 
as  contract  number  W-2134-eng-1246  and  admits  such 
other  allegations  of  said  paragraph  as  are  borne  out  by 
the  terms  of  said  contract. 

xn. 

For  lack  of  information  and  belief  respondent  denies 
the  allegations  contained  in  paragraph  XII  of  the  peti¬ 
tion. 

xm. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XIII  of  the  petition  except  that  it  admits 
221  that  on  or  about  May  26,  1943,  a  contract  was 
entered  into  between  the  petitioner  and  the  War 
Department  described  as  contract  W-2134-Eng-1478  and 
admits  such  other  allegations  of  said  paragraph  as  are 
borne  out  by  the  terms  of  said  contract. 

XIV. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XIV  of  the  petition  except  that  it  admits  that  on 
or  about  March  20,  1943,  a  contract  was  entered  into 
between  the  petitioner  and  the  War  Department  de¬ 
scribed  as  contract  number  W-2134-Eng-1472  and  ad- 
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mits  such  other  allegations  of  said  paragraph  as  are 
borne  out  by  the  terms  of  said  contract. 

XV. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XV  of  the  petition  except  that  it  admits  that  on 
or  about  August  28,  1943,  Lt.  Colonel  N.  J.  Riebe  acting 
on  behalf  of  respondent  sent  a  letter  to  petitioner,  copy 
of  which  is  attached  to  the  petition  as  Exhibit  H,  and 
that  said  letter  was  received  by  petitioner  and  admits 
such  other  allegations  of  said  paragraph  as  are  borne 
out  by  the  terms  of  said  letter. 

XVI. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XVI  of  the  petition  except  that  it  admits  that  on 
or  about  December  6,  1944,  H.  E.  Pollock,  Chief,  Price 
Adjustment  Section,  Office  of  Division  Engineers,  Great 
Lakes  Division,  War  Department,  acting  on  behalf  of 
respondent,  sent  two  letters  to  petitioner,  copies  of 
which  are  attached  to  petition  as  Exhibits  I  and  1-1,  and 
that  said  letters  were  received  by  petitioner  and 
222  admits  such  other  allegations  of  said  paragraph 
as  are  borne  out  by  the  terms  of  said  letters. 

XVII. 

Respondent  alleges  that  the  statements  contained  in 
paragraph  XVII  of  the  petition  are  immaterial  state¬ 
ments  not  requiring  answer;  but  to  the  extent  that  they 
may  be  deemed  to  be  material  allegations  of  fact,  they 
are  admitted. 
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xvm. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  XVM  of  the  petition. 

XIX. 

Respondent  alleges  that  the  statements  contained  in 
paragraph  XIX  of  the  petition  are  immaterial  state¬ 
ments  not  requiring  answer;  but  to  the  extent  that  they 
may  be  deemed  to  be  material  allegations  of  fact,  they 
are  denied. 

XX. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XX  of  the  petition. 

XXI. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XXI  of  the  petition. 

XXII. 

Respondent  denies  the  allegations  contained  in  para¬ 
graph  XXII  of  the  petition. 

223  XXM. 

For  lack  of  information  and  belief  respondent 
denies  the  allegations  contained  in  paragraph  XXM  of 
the  petition  and  alleges  on  information  and  belief  that 
during  the  period  here  involved  petitioner  had  sales  and 
profits  subject  to  renegotiation  and  realized  therefrom 
excessive  profits  of  not  less  than  $2,960,000. 

XXIV. 

Respondent  admits  the  allegations  contained  in  para¬ 
graph  XXIV  of  the  petition. 

XXV. 

Respondent  denies  that  it  committed  error  as  alleged 
in  paragraph  XXV  of  che  petition  or  any  subparagraph 
thereunder  or  any  other  manner  whatsoever. 
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XXVI. 

(a)  With  respect  to  paragraphs  I  through  XXIV,  in¬ 
clusive,  incorporated  by  reference  in  subparagraph 
XXVI  (a)  respondent  answers  as  set  forth  above  and 
requests  that  the  Court  consider  such  paragraphs  to  be 
answered  as  though  the  paragraphs  I  through  XXIV, 
set  forth  above,  were  here  repeated  in  full. 

(b) ,  (c)  and  (d)  Respondent  denies  the  allegations 
contained  in  subparagraphs  XXVI  (b),  (c)  and  (d) 
of  the  petition. 

(e)  Respondent  denies  the  allegations  contained 
in  subparagraph  XXVI  (e)  of  the  petition  except  that 
it  admits  that  for  federal  income  tax  purposes  peti¬ 
tioner’s  fiscal  year  closed  on  December  31  of  each  cal¬ 
endar  year,  subsequent  to  January  31,  1942. 

224  XXVI. 

(f)  Respondent  alleges  that  the  statements 
contained  in  subparagraph  XXVI  (f )  of  the  petition  are 
immaterial  statements  not  requiring  answer;  but  to  the 
extent  that  they  may  be  deemed  to  be  material  allega¬ 
tions  of  fact,  they  are  denied. 

(g),  (h)  and  (i)  Respondent  alleges  that  the  state¬ 
ments  contained  in  subparagraphs  XXVI  (g),  (h)  and 

(i)  of  the  petition  are  conclusions  of  law  not  requiring 
answer;  but  to  the  extent  that  they  may  be  deemed  to 
be  material  allegations  of  fact,  they  are  denied. 

(j)  Respondent  denies  the  allegations  contained  in 
subparagraph  XXVI  (j)  of  the  petition. 

(k)  Respondent  denies  that  it  committed  error  as 
alleged  in  subparagraph  XXVI  (k)  of  the  petition  or 
any  subparagraph  thereunder  or  in  any  other  manner 
whatsoever. 
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Respondent  denies  generally  and  specifically  each  and 
every  allegation  in  said  petition  not  hereinabove  ad¬ 
mitted,  qualified,  or  denied. 

Wherefore,  respondent  prays  that  the  Court  deter¬ 
mine  petitioner’s  excessive  profits  for  the  fiscal  period 
ended  December  31, 1942,  to  be  not  less  than  the  amount 
determined  by  respondent,  namely,  $2,960,000. 

Respectfully, 

/s/  HERBERT  A.  BERGSON 
Acting  Assistant  Attorney  General 
/s/  HARLAND  F.  LEATHERS 
Attorney 

********* 

225  The  Tax  Court  Of  The  United  States 

Filed  Nov  28  1947 
Docket  No.  521-R 

Reply 

Come  now  the  petitioners  and  for  their  Reply  to  the 
Answer  of  the  Respondent  filed  herein: 

vn. 

Deny  that  the  statements  contained  in  Paragraph  VH 
of  the  Petition  are  immaterial  statements. 

xvn. 

Deny  that  statements  contained  in  Paragraph  XVH  of 
the  Petition  are  immaterial  statements. 

XIX. 

Deny  that  statements  contained  in  Paragraph  XIX  of 
the  Petition  are  immaterial  statements. 

226  xxm. 

Deny  that  during  the  period  here  involved  Pe¬ 
titioners  had  sales  and  profits  subject  to  renegotia¬ 
tion  and  deny  that  Petitioners  realized  therefrom  ex- 
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cessive  profits  of  Two  Million  Nine  Hundred  Sixty- 
Thousand  Dollars  ($2,960,000.00)  or  any  other  amount, 
whether  as  alleged  in  Paragraph  XXHI  of  Respon¬ 
dent’s  Answer  or  otherwise. 

XXVI. 

(a)  With  respect  to  Paragraph  XXVI  of  Respon¬ 
dent’s  Answer,  which  in  effect  repeats  the  preceding 
paragraphs  VU,  XVII,  XIX  and  XXHI,  Petitioners  re¬ 
ply  thereto  as  set  forth  above  and  request  that  the  Court 
consider  such  paragraphs  of  the  Answer  to  be  replied 
to  as  though  the  reply  to  such  paragraphs  VII,  XVII, 
XIX  and  XXHI  of  the  Answer  were  here  repeated  in 
full. 

(f)  Deny  that  the  statements  contained  in  sub- 
paragraph  XXVI  (f)  of  the  Petition  are  immaterial 
statements. 

(g) ,  (h)  and  (i)  Deny  that  the  statements  contain¬ 
ed  in  subparagraphs  XXVI  (g),  (h)  and  (i)  of  the  Peti¬ 
tion  are  conclusions  of  law. 

Deny  generally  and  specifically  each  and  every  mate¬ 
rial  allegation  in  said  Answer  not  hereinabove  qualified 
or  denied. 

Wherefore,  Petitioners  pray  for  the  relief  prayed  for 
in  their  Petition  herein. 

Dated  November  25, 1947. 

/s/  GERHARD  J.  BUNDLIE 
/s/  JOSEPH  A.  MAUN 
Attorneys  for  Petitioners 
425  Hamm  Building 
Saint  Paul  2,  Minnesota 

Of  Counsel: 

BUNDLIE,  KELLEY,  FINLEY  and  MAUN 
425  Hamm  Building 
Saint  Paul  2,  Minnesota 
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********* 

227  The  Tax  Court  Of  The  United  States 

Docket  Nos.  520-R,  521-R 

Order  Correcting  Caption 

For  cause  appearing  of  record,  it  is 
Ordered,  that  the  caption  in  each  of  the  cases  at  the 
above  docket  numbers,  respectively,  is  hereby  amended 
by  identifying  the  respondent  as  “The  Secretary  of  War 
of  the  United  States”  and  by  striking  the  remainder 
of  the  language  previously  appearing  in  the  identifica¬ 
tion  of  said  respondent,  as  being  surplusage. 

(Signed)  LUTHER  A.  JOHNSON 
Judge 

Dated:  Washington,  D.  C.  January  17,  1952. 
VSM/cgh 

********* 

228  The  Tax  Court  Of  The  United  States 

MARTIN  WUNDERLICH  CO.  (a  partnership  consist¬ 
ing  of  Martin  Wunderlich,  Theodore  Wunderlich,  Anne 
M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wun¬ 
derlich,  and  Gerhard  J.  Bundlie,  Trustee  for  Robert 
Wunderlich,  Oril  Wunderlich,  Alys  Wunderlich  and 
Joyce  Wunderlich),  of  the  City  of  St.  Paul,  State  of 
Minnesota,  and  OKES  CONSTRUCTION  COMPANY, 
(a  partnership  consisting  of  Day  Okes,  S.  R.  Okes 
and  C.  H.  Palda),  of  the  City  of  St.  Paul,  State  of 
Minnesota,  said  two  partnerships  acting  as  joint  con¬ 
tractors  and  coadventurers  in  the  name  of  MARTIN 
WUNDERLICH  COMPANY-OKES  CONSTRUCTION 
COMPANY,  Petitioners,  v.  THE  SECRETARY  OF 
WAR  OF  THE  UNITED  STATES,  Respondent. 

Docket  Nos.  520-R,  521-R. 

Joseph  A.  Maun,  Esq.,  Ronald  S.  Hazel,  Esq.,  Herman 
J.  Galloway,  Esq.,  and  Harry  D.  Ruddiman,  Esq.,  for 
the  petitioners. 
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Harland  F.  Leathers,  Esq.,  and  Ralph  G.  Cornell,  Esq., 
for  the  respondent. 

Memorandum  Findings  of  Fact  and  Opinion 

Johnson,  Judge:  The  Secretary  of  War  made  unilater¬ 
al  determinations  on  April  2,  1946,  pursuant  to  section 
403(e)  (2)  of  the  Renegotiation  Act  of  1942  as  amended, 
that  the  petitioners  had  realized  excessive  profits  in 
Docket  No.  520-R  of  $1,910,000  for  the  fiscal  year 
229  1941,  ended  January  31,  1942,  and  in  Docket 

No.  521-R  of  $2,960,000  for  the  fiscal  year  1942, 
ended  December  31,  1942.  The  issues  for  decision  are: 

(1)  Is  the  Renegotiation  Act  of  1942,  as  amended, 
constitutional? 

(2)  Was  renegotiation  timely  commenced  as  to  all 
contracts  involved? 

(3)  What  accounting  basis  should  be  used? 

( 4 )  Is  contract  PClp-571  renegotiable? 

Findings  of  Fact 

Certain  of  the  facts  were  stipulated  and  are  so  found. 

The  Martin  Wunderlich  Company  was  a  partnership 
engaged  in  general  construction  work  during  all  times 
material  hereto.  It  was  formed  on  January  1,  1935,  un¬ 
der  the  laws  of  the  State  of  Minnesota,  and  has  ever  sines 
existed  under  and  by  virtue  of  such  laws.  Martin  Wun¬ 
derlich,  Theodore  Wunderlich,  Anne  M.  Wunderlich,  E. 
Murielle  Wunderlich,  Marie  Wunderlich,  and  Gerhard 
J.  Bundlie,  as  trustee  for  Robert  Wunderlich,  Oril  Wun¬ 
derlich,  Alys  Wunderlich  and  Joyce  Wunderlich,  were 
the  partners. 

The  Okes  Construction  Company  was  a  partnership 
engaged  in  general  construction  work  during  all  times 
material  hereto.  It  was  formed  on  March  1,  1937,  under 
the  laws  of  the  State  of  Minnesota,  and  has  ever  since 


99 


existed  under  and  by  virtue  of  such  laws.  Day  Okes, 
S.  R.  Okes  and  C.  H.  Palda  were  the  partners. 

Martin  Wunderlich  Company  and  Okes  Construction 
Company  are  the  members  of  a  joint  venture  formed  on 
December  2,  1940,  and  operated  by  the  companies  pur¬ 
suant  to  an  agreement  subsequently  reduced  to  writing. 
Martin  Wunderlich  Company  had  a  75  per  cent  interest 
in  the  joint  venture  and  Okes  Construction  Company  a 
25  per  cent  interest.  The  companies  as  joint  ven- 
230  turers  are  the  petitioners  herein  and  are  herein¬ 
after  sometimes  referred  to  as  the  “joint  ven¬ 
ture1’. 

Petitioners  filed  their  information  returns  with  the 
Commissioner  of  Internal  Revenue  on  a  percentage  of 
completion  basis  of  accounting. 

Petitioners’  fiscal  years  ended  on  January  31,  1942, 
December  31, 1942,  and  December  31, 1943,  the  change  in 
the  period  of  reporting  having  resulted  from  the  ap¬ 
proval  by  the  Commissioner  of  Internal  Revenue  of  a 
request  made  for  such  change. 

Under  the  terms  of  the  joint  venture  agreement  peti¬ 
tioners  pooled  their  resources,  equipment  and  organiza¬ 
tion  for  the  purpose  of  bidding  on,  obtaining  and  per¬ 
forming  a  construction  contract  with  The  Panama  Canal 
for  “Excavation  of  New  Gatun  Locks  &  Appurtenant 
Works”  on  the  Atlantic  side  of  the  Isthmus  of  Panama. 
This  work  was  a  part  of  the  overall  plan  for  a  third  set 
of  locks  for  the  Canal. 

The  Panama  Canal  was  established  by  Executive  Or¬ 
der  of  the  President  on  April  1, 1914,  as  an  organization 
for  the  operation  and  maintenance  of  the  Canal  across 
the  Isthmus  of  Panama  and  for  the  government  of 
the  Canal  Zone. 

The  President  was  authorized  to  complete,  govern  and 
operate  the  Panama  Canal  and  govern  the  Canal  Zone 


through  “a  Governor  of  The  Panama  Canal”  and  such 
other  persons  as  he  deemed  competent,  and  to  appoint  a 
Governor  with  the  advice  and  consent  of  the  Senate. 

In  establishing  the  permanent  Canal  organization, 
the  President  placed  it  under  the  direction  of  the  Gov¬ 
ernor,  subject  to  the  supervision  of  the  Secretary  of 
War. 

231  It  has  been  the  practice  to  appoint  an  officer  of 
the  Engineer  Corps  to  the  position  of  Governor, 
where  he  serves  for  a  term  of  four  years,  although  there 
have  been  civilian  governors  for  brief  periods. 

On  August  11,  1939,  the  “Third  Locks”  Act  (53  Star. 
1409),  was  passed  to  provide  for  the  improvement  and 
enlargement  of  the  Panama  Canal  in  the  interests  of 
defense  and  interoceanic  commerce.  The  “Third  Locks” 
Act  by  its  terms  imposed  the  duty  of  supervision  of  the 
“Third  Locks”  project  directly  upon  the  Secretary  of 
War. 

One  of  the  first  contracts  for  the  Third  Locks  project 
was  contract  No.  PClp-571  let  to  petitioners  for  excava¬ 
tion  for  the  Third  Locks  on  the  Atlantic  side  of  the 
Isthmus.  The  government  estimated  the  cost  of  doing 
the  work  without  profit  at  $8,431,090.  This  estimate  was 
to  afford  a  basis  for  evaluating  bids  and  thus  protect 
the  government  against  excessive  bids  as  well  as  to  fur¬ 
nish  a  basis  on  which  the  government  itself  could  under¬ 
take  the  work  if  a  satisfactory  bid  was  not  obtained. 
The  bid  for  which  the  work  was  awarded  to  petitioners 
was  $8,517,100,  which  was  within  1  per  cent  of  the 
government’s  estimate. 

The  work  under  contract  PClp-571  was  commenced 
early  in  1941  and  completed  in  October,  1943.  During  the 
course  of  the  work  under  the  contract  eight  change  or¬ 
ders  and  one  supplemental  agreement  were  made,  all 
within  the  scope  of  the  principal  contract.  As  a  result 
the  final  contract  amount  was  $11,059,199.71.  The  prin- 
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cipal  amount  of  additional  work  was  under  change  order 
No.  2,  amounting  to  $1,667,663,  and  that  work  was 
done  in  1943,  a  year  not  now  before  the  Court. 

232  In  addition  to  contract  PClp-571  with  The  Pan¬ 
ama  Canal,  petitioners  had  the  following  con¬ 
tracts,  all  of  which  were  entered  into  prior  to  December 
31, 1942,  with  the  War  Department  and  all  of  which  were 
negotiated  as  distinguished  from  bid  contracts: 


Date  of  Date  of 


Contract  No. 

Location 

Description 

Contract 

Completion 

W-2134-eng-766 

W-2134-eng-1246 

France  Field 
Nicaragua 

Excavation 

Airport 

Runways 

1-24-42 

7-17-42 

4-23-42 

4-7-43 

13  under  principal 
contract 
W-8022-eng-3 

Costa  Rica 

Rental  of 
Equipment 

10-3-42 

11-21-43 

The  joint  venture  had  no  other  contracts  prior  to  De¬ 
cember  31, 1942. 

On  a  percentage  of  completion  basis  of  accounting  pe¬ 
titioners  had  the  following  earnings : 

For  the  period  ended  January  31, 1942: 


Contract  No.  Estimates  Cost  Earnings 

PClp-571  . $4,466,852.45  $2,049,044.84  $2,417,807.61 

For  the  period  ended  December  31, 1942 : 

Contract  No.  Estimates  Cost  Earnings 

PClp-571  . $5,539,949.76  $2,373,876.65  $3,166,073.11 

W-2134-eng-766  .  438,610.29  270,562.46  168.047.83 

W-2l34-eng-1246  .  310,692.46  105,910.94  204,781.52 

13  under  principal  contract 

W-8022-eng-3  .  81,264.00  15,417.11  65,846.89 


Neither  the  unilateral  determination  for  the  period 
ended  January  31,  1942,  nor  that  for  the  period  ended 
December  31,  1942,  specified  the  contracts  out  of  which 
the  claimed  excessive  profits  were  earned,  nor  al- 
233  located  in  any  way  whatsoever  the  determinations 
among  any  contracts  had  by  petitioners. 

On  August  28,  1943,  petitioners  received  the  follow¬ 
ing  letter: 


Gentlemen: 

Current  contracts  of  your  firm  with  this  office, 
final  payment  not  having  been  made  prior  to  April 
28,  1942,  can  in  our  opinion  be  evaluated  at  this 
time  and  costs  determined  with  reasonable  accur¬ 
acy.  In  this  connection,  it  is  desired  that  complete 
financial  statements  be  presented  for  review  of  this 
office  with  respect  to  the  applicable  provisions  of 
Section  403  of  the  Sixth  Supplemental  National  De¬ 
fense  Appropriation  Act  pertaining  to  renegotiation 
of  contracts.  It  is  desired  that  a  complete  statement 
be  presented  as  reported  for  income  tax  purposes 
during  the  contractor’s  fiscal  year  on  or  before  the 
end  of  1942,  or  the  contractor’s  fiscal  business,  if 
such  fiscal  business  ended  after  December  31,  1942, 
but  on  or  before  June  30,  1943,  substantially  per 
Forms  PAS-13. 

It  is  desired  also  that  each  individual  contract  be 
reported  separately  on  the  above  fiscal  basis,  and 
also  on  a  complete  and  overall  basis  on  Forms  PAS- 
CD-6,  attached. 

Contracts  under  consideration  are : 

W2134  eng-1246  W2134  eng-1472  W2134  eng-147S 

The  above  information  is  requested  at  the  earliest 
possible  moment.  Please  acknowledge. 

Yours  very  truly, 

(Signed)  N.  J.  Riebe 
N.  J.  Riebe, 

Lt.  Col.,  C.  E. 

Contracting  Officer 
Construction  Section. 

The  person  who  signed  the  above  letter  was  a  Lieu¬ 
tenant  Colonel  in  the  Army’s  Division  Engineers  Office, 
Panama  Division,  Caribbean  Defense  Command.  Peti- 
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tioners  acknowledged  the  letter  but  furnished  no  infor¬ 
mation. 

234  On  December  13, 1943,  petitioners  had  an  infor¬ 
mal  conference  with  one  Dippell  (of  the  Army’s 
Division  Engineers  Office,  Panama  Division),  and  one 
Chinske  (who  is  not  identified),  relative  to  renegotiation 
of  the  three  contracts  specified  in  the  letter  of  August 
28, 1943. 

On  February  9,  1944,  petitioners  received  the  follow¬ 
ing  letter: 

Gentlemen: 

Reference  is  made  to  conference  held  on  Decem¬ 
ber  13,  1943,  between  your  representatives,  Messrs. 
Martin  Wunderlich  and  J.  F.  Handy,  and  Mr.  Ralph 
Dippell  of  the  Price  Adjustment  Section,  Panama 
Engineer  Division,  for  the  purpose  of  discussing  the 
applicability  of  the  Renegotiation  Statute  to  your 
contracts  W-2134-eng-1246, 1472  and  1478.  Mr.  Wun¬ 
derlich  explained  at  that  time  that  he  would  be  in  a 
position  to  furnish  the  required  renegotiation  data 
on  approximately  January  15, 1944. 

There  are  enclosed  for  execution  in  triplicate 
standard  forms  for  reporting  the  desired  informa¬ 
tion.  Forms  PAS-CD-6  are  for  reporting  final  cos  ns 
incurred  under  each  contract;  PAS-13  for  reporting 
overall  work  completed  during  the  fiscal  year  1943 ; 
and  Preliminary  Information  Form  for  reporting 
business  history  and  establishment  of  the  firm.  It 
is  requested  that  these  forms  be  returned  to  the  un¬ 
dersigned  at  Post  Office  Box  5043,  Ancon,  Canal 
Zone. 

Very  truly  yours, 

(Signed)  Ross  E.  Windom 
Colonel,  Corps  of  Engineers, 
Division  Engineer. 
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Petitioners  never  furnished  information  requested  in 
the  above  letter. 

Contract  PClp-571  was  not  discussed  in  the  December 
13,  1943,  conference  nor  referred  to  in  either  of  the 
above  two  communications  between  the  parties. 

In  a  communication  from  the  Great  Lakes  Division 
mailed  on  January  2,  1945,  that  agency  stated  that  it 
had  been  assigned  the  year  ended  December 
235  31,  1942,  for  renegotiation  and  that  it  would 

therefore  renegotiate  the  fiscal  years  1943  and 
1942  together.  Pursuant  to  that  communication,  peti¬ 
tioners,  while  reserving  all  their  rights,  held  conferences 
with  the  Great  Lakes  Division  Price  Adjustment  Sec¬ 
tion  as  to  the  above  named  periods  and  submitted  fur¬ 
ther  financial  information  to  it. 

On  February  10,  1945,  the  following  document  was 
delivered  to  petitioners  by  the  War  Contracts  Price 
Adjustment  Board: 

Gentlemen : 

In  connection  with  the  renegotiation  of  your  Gov¬ 
ernment  contracts  and  subcontracts  for  the  fiscal 
years  ending  31  December  1942  and  31  December 
1943,  it  has  been  determined  that  your  Panama  con¬ 
tract  No.  PClp-571,  Gatun  Locks  Excavation,  is  ex¬ 
empt  from  renegotiation,  and  that  in  view  of  your 
firm  requesting  renegotiation  on  a  completed  con¬ 
tract  basis,  this  office  has  eliminated  all  profits,  if 
any,  made  by  you  on  the  foregoing  contract,  and 
are  not  subject  to  renegotiation. 

For  the  Division  Engineer: 

Yours  very  truly, 

(Signed)  H.  E.  Pollock, 

Chief,  Price  Adjustment  Section. 

The  time  limited  by  statute  to  commence  renegotia¬ 
tion  proceedings  as  to  the  fiscal  years  ended  January 
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31,  1942,  and  December  31,  1942,  expired  December  31, 

1944. 

During  the  fiscal  years  here  involved  petitioners  made 
their  information  returns  to  the  Commissioner  of  In¬ 
ternal  Revenue  on  a  percentage  of  completion-accrual 
basis  of  accounting. 

The  record  contains  no  evidence  that  the  percentage 
of  completion-accrual  basis  of  accounting  does  not  prop¬ 
erly  reflect  petitioners’  costs  for  the  fiscal  years  here 
involved. 

236  Upon  the  record  in  these  proceedings,  and  in 
view  of  petitioners’  failure  on  brief  to  argue  that  a 
lesser  amount  of  excessive  profits  should  be  determined, 
there  is  no  basis  for  considering  any  method  of  account¬ 
ing  other  than  that  used  by  petitioners,  namely,  percent¬ 
age  of  completion-accrual. 

On  February  10, 1945.  as  a  part  of  renegotiation  of  the 
year  1943,  a  proposed  bilateral  agreement  covering  1943 
was  drafted,  signed  by  petitioners’  representatives,  and 
submitted  to  Great  Lakes  Price  Adjustment  Boad.  On 
the  same  day  and  as  a  part  of  the  same  transaction,  pe¬ 
titioners  submitted  to  Great  Lakes  Price  Adjustment 
Board  a  request  to  go  on  the  completed  contract  basis. 
The  request  was  marked  “Exhibit  B”  to  the  proposed 
bilateral,  incorporated  into  the  proposed  bilateral  and 
made  a  part  thereof.  Petitioners’  representatives  were 
fully  aware  that  the  request  was  a  part  of  the  proposed 
bilateral  by  the  terms  of  the  instrument  itself.  The  Great 
Lakes  Division  Engineer  approved  “Exhibit  B”  and  for¬ 
warded  the  proposed  bilateral  to  Washington,  D.  C.,  for 
approval  by  his  superiors. 

The  proposed  bilateral  was  disapproved  and  on  July  4, 

1945.  petitioners  were  specifically  informed,  both  orally 
and  in  writing,  that  the  proposed  bilateral,  including 
the  method  of  accounting,  was  disapproved  on  behalf  of 
the  government.  Thereafter,  further  renegotiation  pro- 
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ceedings  ensued,  and  on  April  2,  1946,  the  unilaterals 
which  are  the  basis  of  these  proceedings  were  issued  by 
the  Secretary  of  War. 

Petitioners  remained  on  the  percentage  of  completion- 
accrual  basis  of  accounting. 

237  During  the  fiscal  year  ended  January  31,  1942, 
petitioners  had  no  contracts  subject  to  renegotia¬ 
tion.  During  the  fiscal  year  ended  December  31,  1942, 
petitioners’  income,  costs,  and  profits  on  the  percent¬ 
age  of  completion-accrual  basis  were  as  follows  for 
their  contracts  which  are  renegotiable. 


Contract  Income  Costs  Profits 

Eng-766  . $458,610.29  $270,562.46  $168,047.83 

Eng-1246  .  310.692.46  105.910.94  204.781.52 

No.  13  .  81,264.00  15,417.11  65,856.89 


Totals  . $830,566.75  $391,890.51  $438,676.24 


Based  upon  total  renegotiable  profits  of  $438,676.24, 
we  find  that  $349,341  are  excessive  profits. 

Opinion 

The  income,  costs  and  profits  involved  in  these  cases 
are  as  follows: 


Respondent’s 

Docket  No.  Income  Costs  Profits  Determination 

520- R  . $4,466,852  $2,049,044  $2,417,808  $1,910,000 

521- R  .  6,370.516  2.049,767  3,604,749  2.960,000 


There  is  no  question  properly  before  the  Court  as  to 
the  amounts  of  excessive  profits  if  all  of  petitioners’  con¬ 
tracts  are  renegotiable,  and  petitioners’  first  argument 
as  to  the  constitutionality  of  the  Renegotiation  Act  of 
1942  is  without  merit.  Lichter  v.  United  States ,  334 
U.  S.  742. 

The  second  issue  is  the  timeliness  of  the  proceedings 
commencing  renegotiation.  It  is  quite  evident  that,  con¬ 
trary  to  respondent’s  position,  the  letter  of  August  28, 
1943,  specifically  limited  itself  as  follows : 
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“Contracts  under  consideration  are: 

W2134  eng-1246  W2134  eng-1472  W2134  eng-1478” 

238  And  as  to  these  contracts,  this  letter  constituted 
notice  to  the  contractor  of  commencement  of  re¬ 
negotiation  proceedings.  However,  this  letter  did  not 
mention  contract  PClp-571  and  did  not  cover  it.  The  scope 
of  the  December  13, 1943,  conference  is  well  summarized 
in  Colonel  Windom’s  letter  of  February  9,  1944,  set  out 
in  full  in  our  findings. 

Even  as  late  as  February  10, 1945,  respondent’s  agents 
advised  petitioners  that  “it  has  been  determined  that 
your  Panama  contract  No.  PClp-571,  Gatun  Locks  Ex¬ 
cavation,  is  exempt  from  renegotiation”  for  the  fiscal 
years  1942  and  1943,  and  though  it  is  doubtful  that  as  to 
1942  this  was  based  upon  a  valid  administrative  inter¬ 
pretation,  it  is  a  further  indication  of  respondent’s  con¬ 
sistent  course  of  action  as  to  this  one  contract.  In  any 
event,  it  is  our  finding  and  we  so  hold  that  renegotiation 
proceedings  were  not  timely  commenced  as  to  contract 
No.  PClp-571  but  were  as  to  petitioners’  other  con¬ 
tracts  involved  herein. 

Thus,  the  third  issue  to  be  decided  is  now  limited  to 
the  proper  basis  of  accounting  to  be  used  as  to  contracts 
W2134-eng-7 66,  W2134-eng-1246,  and  No.  13  only.  It  is 
stipulated  that  petitioners  filed  their  Federal  income 
tax  returns  on  the  percentage  of  completion-accrual  ba¬ 
sis  of  accounting.  The  Court  admitted  into  evidence,  over 
objection  of  respondent,  certain  documents  which  peti¬ 
tioner  contends  represent  a  binding  agreement  between 
the  government  and  petitioners  as  to  the  use  of  the  com¬ 
pleted  contract  basis  of  accounting.  This  Court  is  given 
jurisdiction  to  determine  de  novo  excessive  profits,  if  any 
realized  by  a  contractor.  Lichter  v.  United  States _,  supra. 
Being  a  de  novo  proceeding,  we  are  not  restricted 

239  to  a  review  of  the  administrative  steps  taken  be¬ 
low.  On  the  basis  of  the  evidence  before  us,  it  is 

our  finding  and  we  so  hold  that  the  percentage  of  com- 
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pletion-accrual  basis  of  accounting  is  the  proper  account¬ 
ing  basis  to  be  applied  to  the  contracts  herein  involved. 

It  might  be  pointed  out  that  the  evidence  of  the  admin¬ 
istrative  steps  which  petitioners  rely  on  so  heavily  indi¬ 
cates  to  the  Court  that  petitioners  submitted  a  pro¬ 
posed  bilateral  agreement,  which  incorporated  specifi¬ 
cally  petitioners’  request  to  change  to  a  completed  con¬ 
tract  basis  as  is  evident  from  the  terms  of  the  instru¬ 
ment  itself.  When  the  proposed  bilateral  agreement  was 
not  approved  by  the  higher  authorities  in  Washington, 
D.  C.,  this  disapproval  jncluded  the  request  to  change  to 
a  completed  contract  basis  of  accounting,  and  petition¬ 
ers  were  so  advised.  So  regardless  of  the  status  of  peti¬ 
tioners’  evidence  upon  this  issue,  we  see  no  ground  upon 
which  petitioners  could  prevail.  It  is  our  conclusion  in 
these  cases  that  based  upon  the  costs  and  profits  set  out 
in  full  in  our  findings  petitioners  realized  excessive 
profits  in  the  amount  of  $349,341  from  its  renegotiable 
contracts. 

Orders  will  be  issued  in  accordance  herewith. 

Entered  January  21, 1952. 

******  *  *  * 

240  THE  TAX  COURT  OF  THE  UNITED  STATES 

Washington 
Docket  No.  520-R 
Decision 

Pursuant  to  the  determination  of  the  Court,  as  set 
forth  in  its  Memorandum  Findings  of  Fact  and  Opin¬ 
ion,  entered  January  21, 1952,  it  is 

Ordered  and  Decided:  That  there  were  no  contracts 
subject  to  renegotiation  and  accordingly  the  petitioner 
realized  no  excessive  profits  for  the  fiscal  year  ended 
January  31, 1942. 

(Signed)  LUTHER  A.  JOHNSON 
Judge. 

Entered  Jan  31 1952. 
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*  *  *  *  *  *  *  *  * 

241  THE  TAX  COURT  OF  THE  UNITED  STATES 

Washington 
Docket  No.  521-R 
Decision 

Pursuant  to  the  determination  of  the  Court,  as  set 
forth  in  its  Memorandum  Findings  of  Fact  and  Opinion, 
entered  January  21, 1952,  it  is 

Ordered  and  Decided:  That  the  petitioners  realized 
excessive  profits  in  the  amount  of  $349,341  for  the  fiscal 
year  ended  December  31, 1942. 

(Signed)  LUTHER  A.  JOHNSON 
Judge. 

Entered  Jan  31 1952. 

*•»<•*«■****«• 

1015  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  May  27  1953 
Docket  Nos.  520-R  and  521-R 

Stipulation 

To  the  Tax  Court  of  the  United  States : 

Come  now  the  parties  in  the  above  entitled  actions  and 
stipulate  that  the  attached  Subpoena  Duces  Tecum, 
Return,  and  sheets  appended  thereto  be  made  a  part  of 
the  record  on  appeal  in  these  cases.  The  parties  further 
stipulate  that  respondent’s  Motion  to  Quash  the  Sub¬ 
poena  Duces  Tecum  and  petitioners’  Memorandum  in 
Opposition  to  Respondent’s  Motion  to  Quash  the  Sub¬ 
poena  Duces  Tecum  are  designated  as  a  part  of  the  rec¬ 
ord  on  appeal  in  these  cases. 

HARRY  D.  RUDDIMAN 
Attorney  for  Petitioners 
H.  F.  LEATHERS 

Attorney  for  Respondent 
EDWARD  H.  HICKEY 
Attorney  for  Respondent 
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********* 

1016  THE  TAX  COURT  OF  THE  UNITED  STATES 

Docket  Nos.  520-R  and  521-R 

Subpoena  Duces  Tecum 

The  President  of  the  United  States  of  America  to  Frank 
C.  Pace,  Jr.,  Secretary  of  the  Army,  Department  of 
Defense,  United  States  of  America,  The  Pentagon, 
Arlington,  Virginia,  Greeting: 

YOU  ARE  HEREBY  COMMANDED  under  penalty  of 
law  to  be  and  appear  in  your  proper  person  or  by  a  duly 
authorized  representative  before  the  Tax  Court  of  the 
United  States,  Court  Room  No.  2  Internal  Revenue 
Building,  12th  St.  and  Constitution  Ave.,  N.  W.  at  Wash¬ 
ington,  D.  C.,  on  the  16th  day  of  January,  1951,  at  10:00 
o’clock  a.m.,  then  and  there  to  testify  on  behalf  of  the 
petitioners  in  the  matter  of  the  tax  liability  of  above- 
entitled  actions,  now  pending  before  The  Tax  Court  of 
the  United  States. 

You  are  required  to  bring  with  you  the  following,  to 
wit:  see  pages  1  through  5,  inclusive,  attached  hereto. 

By  order  of  the  Court  this  5th  day  of  January,  1951. 

JOHN  W.  KERN 
(Seal)  Judge. 

********** 

1017  Proof  Of  Service  Of  Subpoena 
Docket  Nos.  520-R  and  521-R 

To  The  Tax  Court  of  the  United  States : 

State  of  Virginia, 

ss. 

City  of  Alexandria. 

Howard  N.  Hancock,  being  first  and  duly  sworn,  says : 
I  am  a  citizen  of  the  United  States  of  America,  over  the 
age  of  twenty-one  years,  and  not  a  party  to  or  in  any 
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way  interested  in  the  proceeding  in  which  this  subpoena 
was  issued. 

On  the  8th  day  of  January,  1951, 1  served  the  annexed 
subpoena  on  the  following  witnesses  named  therein  at 
the  places  set  opposite  their  respective  names,  by  deliv¬ 
ering  to  and  leaving  with  each  of  them  personally  a  copy 
of  said  subpoena  and  at  the  same  time  exhibiting  to 
each  of  them  this  original : 

Name  Place  of  Service 

Frank  C.  Pace,  Jr.  The  Pentagon  Building 

R.  F.  Doolan,  Authorized  to  accept 
service  on  behalf  of  the  Secretary 

At  the  time  of  such  service  on  witnesses  subpoenaed 
on  behalf  of  the  petitioner,  I  tendered  to  each  of  said 
witnesses  the  sum  of  $5.40,  the  same  being  the  fees  and 
mileage  provided  by  Section  1115  of  the  Revenue  Code 
of  1939,  and/or  Section  510  of  the  Revenue  Act  of  1942. 

Witness  fee  and  mileage  refused. 

R.  L.  AILWORTH, 

United  States  Marshal 
By  /s/  HOWARD  N.  HANCOCK, 
Deputy  U.  S.  Marshal 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
January,  1951. 

/s/  ALICE  B.  DORK 
Deputy  Clerk ,  U.  S.  District  Court 

1018  1.  Delegation  from  the  Chief  of  Staff,  by  or¬ 

der  of  the  Secretary  of  War,  to  commanders  of  the 
United  States  Armed  Forces  outside  continental  United 
States  (Circular  No.  43),  dated  February  9,  1943,  of 
authority  to  renegotiate  contracts  and  to  exempt  con¬ 
tracts  from  renegotiation. 

2.  Memorandum  from  the  Under  Secretary  of  War, 
dated  June  25,  1943,  creating  the  War  Department  Price 
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Adjustment  Board  and  delegating  to  this  Board  pow¬ 
ers  and  authority  under  the  Rengotiation  Act. 

3.  Delegation  from  Secretary  of  War  to  the  Under 
Secretary  of  War,  dated  August  6,  1943,  of  powers  and 
authority  under  the  Renegotiation  Act. 

4.  Memorandum  dated  August  6,  1943,  from  the  Un¬ 
der  Secretary  of  War  to  Chiefs  of  Supply  Services,  Army 
Service  Forces,  and  to  the  Commanding  General,  Army 
Air  Forces,  redelegating  powers  and  authority  under 
the  Renegotiation  Act  which  had  been  delegated  by  the 
Secretary  of  War  to  the  Under  Secretary  of  War  in  the 
delegation  of  August  6, 1943. 

5.  Memorandum  dated  August  6, 1943,  from  Albert  J. 
Browning,  Brigadier  General,  General  Staff  Corps,  Spe¬ 
cial  Representative  of  the  Under  Secretary  of  War,  mak¬ 
ing  a  special  delegation  to  the  Chief  of  Engineers  of 
powers  and  authority  under  the  Renegotiation 

Act. 

1019  6.  Delegation  dated  February  26,  1944,  from 

the  War  Contracts  Price  Adjustment  Board  to 
the  Secretary  of  War  of  powers  and  authority  under 
the  Renegotiation  Act. 

7.  Memorandum  dated  February  26,  1944,  in  which 
the  Secretary  of  War  delegated  such  powers  and  au¬ 
thority  to  the  Under  Secretary  of  War. 

8.  Memorandum  dated  February  26,  1944,  in  which 
the  Under  Secretary  of  War  delegated  such  powers  and 
authority  to  the  Chiefs  of  Technical  Services,  Army  Ser¬ 
vice  Forces. 

9.  Circular  Letter  No.  2896  (Price  Adjustment  No. 
29),  dated  March  27,  1944,  from  the  Office  of  the  Chief 
of  Engineers. 

10.  Memorandum  dated  March  30, 1944,  in  which  the 
Acting  Chief  of  Engineers  delegates  to  Division  Engi- 
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neers  powers  and  authority  granted  to  the  Chief  of  En¬ 
gineers  by  the  Under  Secretary  of  War’s  memoran¬ 
dum  of  February  26, 1944,  referred  to  above. 

11.  Circular  Letter  No.  2959  (Price  Adjustment  No. 
30),  dated  April  18,  1944,  from  the  Office  of  the  Chief 
of  Engineers  dealing  further  with  the  delegation  of  pow¬ 
ers  and  authority  in  the  Chief  of  Engineers’  memoran¬ 
dum  of  March  30, 1944,  referred  to  above. 

12.  Circular  Letter  No.  3139  (Price  Adjustment  No. 
43),  dated  July  1,  1944,  from  the  Office  of  the 

1020  Chief  of  Engineers,  giving  instructions  regard¬ 
ing  the  Renegotiation  Acts,  including  instruc¬ 
tions  regarding  renegotiation  on  a  completed  contract 
basis  and  exemption  of  competitively  bid  contracts. 

13.  Circular  Letter  No.  3314  (Price  Adjustment  No. 
48),  dated  September  16,  1944,  from  the  Office  of  the 
Chief  of  Engineers,  regarding  the  authority  of  Division 
Engineers  to  make  mandatory  or  permissive  exemptions 
under  the  Renegotiation  Act. 

14.  Delegation  dated  November  10,  1944,  from  the 
War  Contracts  Price  Adjustment  Board  to  the  Secretary 
of  War  of  powers  and  authority  under  the  Renegotia¬ 
tion  Act. 

15.  Circular  Letter  No.  3440  (Price  Adjustment  No. 
54) ,  dated  December  1, 1944,  from  the  Office  of  the  Chief 
of  Engineers,  regarding  the  authority  of  Division  Engi¬ 
neers  with  respect  to  requests  for  renegotiation  on  a 
completed  contract  basis. 

16.  Delegation  dated  August  10,  1945,  from  the  War 
Contracts  Price  Adjustment  Board  to  the  Secretary  of 
War  of  powers  and  authority  under  the  Renegotiation 
Act. 

17.  All  assignments  of  petitioners  for  renegotiation 
for  1943,  for  the  fiscal  year  1943  and  for  the  year  end¬ 
ing  December  31, 1943,  from  the  War  Contracts  Price  Ad- 
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justment  Board  on  down  through  the  Division  Engineer, 

Great  Lakes  Division,  Corps  of  Engineers,  U.  S. 

1021  A.,  including  but  not  limited  to  the  following: 

(a)  Assignment  from  the  War  Contract  Price 
Adjustment  Board  to  the  War  Department  Price 
Adjustment  Board. 

( b )  Assignment  from  the  War  Department  Price 
Adjustment  Board  to  the  Office  of  the  Chief  of 
Engineers. 

(c)  Assignment,  dated  November  28, 1944,  from 
the  Office  of  the  Chief  of  Engineers  to  the  Divi¬ 
sion  Engineer,  Great  Lakes  Division. 

18.  All  assignments  of  petitioners  for  renegotiation 
for  the  periods  ending  January  31,  1942,  and  December 
31,  1942,  and  for  fiscal  year  1942,  from  the  Secretary  of 
War  and/or  War  Contracts  Price  Adjustment  Board 
down  on  through  the  Division  Engineer,  Great  Lakes  Di¬ 
vision,  including  but  not  limited  to  the  following: 

(a)  Assignment  from  the  War  Contracts  Price 
Adjustment  Board  to  the  War  Department  Price 
Adjustment  Board. 

(b)  Assignment  from  the  War  Department 
Price  Adjustment  Board  to  the  Office  of  the  Chief 
of  Engineers. 

(c)  Assignment,  dated  December  30,  1944,  from 
the  Office  of  the  Chief  of  Engineers  to  the  Division 

Engineer,  Great  Lakes  Division. 

1022  19.  Request,  dated  November  23,  1945,  from 

the  Office  of  the  Division  Engineer,  Great  Lakes 

Division  to  the  Office  of  the  Chief  of  Engineers,  that  re¬ 
negotiation  of  petitioners  for  1942  and  1943  be  trans¬ 
ferred  from  said  Office  of  the  Division  Engineer  to  the 
War  Department  Price  Adjustment  Board. 

20.  Advice  from  Office  of  Chief  of  Engineers  to  Of- 
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fice  of  the  Division  Engineer,  Great  Lakes  Division, 
dated  December  21,  1945,  that  in  accordance  with  the 
latter’s  request  of  November  23,  1945,  petitioners  had 
been  reassigned  to  the  War  Department  Price  Adjust¬ 
ment  Board  for  1942  and  1943  renegotiation. 

21.  Request  to  Division  Engineer,  Great  Lakes  Divi¬ 
sion,  dated  February  10,  1945,  for  renegotiation  of  peti¬ 
tioners  on  a  completed  contract  basis,  signed  by  peti¬ 
tioners,  and  also  signed  by  the  Division  Engineer,  Great 
Lakes  Division,  Corps  of  Engineers,  U.  S.  A.,  approving 
such  request. 

********* 

1023  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jan  11  1951 
Docket  Nos.  520-R,  521-R 

Motion  to  Quash  Subpoena  Duces  Tecum 

Comes  now  respondent  by  its  attorney  and  moves  the 
Court  that  it  quash  the  Subpoena  Duces  Tecum  issued 
January  5,  1951,  to  Mr.  Frank  C.  Pace,  Jr.,  for  the  rea¬ 
sons  set  forth  in  the  attached  memorandum. 

Respectfully  submitted, 

N.  A.  CLAPP 

Acting  Assistant  Attorney  General 

HARLAND  F.  LEATHERS,  Attorney 
Department  of  Justice 

1024  Memorandum  in  Support  of  Motion  to  Quash 

It  is  respectfully  submitted  that  the  Subpoena 
Duces  Tecum  issued  to  Mr.  Frank  C.  Pace,  Jr.,  on  Janu¬ 
ary  5, 1951,  should  be  quashed  for  the  following  reasons : 
Item  21 

By  this  item,  petitioner  seeks  to  require  the  produc¬ 
tion  of  a  document  “signed  by  petitioners,  and  also  sign¬ 
ed  by  the  Division  Engineer,  Great  Lakes  Division,  *  *  *” 
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Obviously  this  document  was  either — 

( 1 )  delivered  to  petitioners  in  the  regular  course 
of  business;  or 

(2)  was  not  so  delivered. 

(1)  Insofar  as  this  is  a  document  effectively  signed 
and  delivered  by  both  parties,  it  is  equally  within  the 
power  of  petitioners  to  produce. 

In  such  case,  petitioners  have  made  no  showing  as  to 
a  reason  why  this  document  should  be  produced  by  re¬ 
spondent  instead  of  themselves. 

Obviously,  it  is  improper  to  require  respondent  to 
produce  such  a  document  without  a  showing  as  to  why 
it  cannot  be  produced  by  petitioners  themselves — peti¬ 
tioners  have  it  as  well  as  respondent.  See  Keaton  v. 
Kennamer,  42  F.  2d  814  (C.  C.  A.  10th — 1930),  in  which 
the  Court  said  in  connection  with  a  motion  for  exam¬ 
ination  of  records : 

1025  “And  thereon  said  order  was  made  that  plaintiff 
permit  the  examination.  It  would  seem  that  such 
an  order  should  not  be  made  without  a  definite  show¬ 
ing,  by  pleading  and  proof,  that  the  books  or  docu¬ 
ments  sought  to  be  examined  contain,  or  probably 
contain,  information  or  facts  material  in  the  trial  of 
the  cause,  not  then  in  the  possession  of  the  moving 
party.  *  *  *”  (p.  815) 

(2)  If,  on  the  other  hand,  it  was  not  delivered  to 
petitioners,  they  are  likewise  not  entitled  to  it  by  sub¬ 
poena.  It  is  counsels’  understanding  that  the  document 
sought  by  Item  21  was  a  request  or  petition  submitted 
to  Great  Lakes  Division  by  petitioners,  and  that  no  ap¬ 
proved  copy  of  such  request  or  petition  was  ever  deliv¬ 
ered  to  petitioners  by  Great  Lakes  Division  or  by  any¬ 
one  else. 

In  fact,  it  is  counsels’  further  understanding  that  pe¬ 
titioners  were  expressly  notified  that  the  request  was 
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disapproved.  Accordingly,  it  is  respectfully  submitted 
that  petitioners  should  not  be  permitted  to  use  the  devise 
of  a  subpoena  to  attempt  to  obtain  a  document  which 
was  never  delivered  to  them  in  the  regular  course  of  busi¬ 
ness,  and  to  which  they  have  not  shown  themselves  to 
be  otherwise  entitled.  See  United  States  v.  Heal ,  45  Fed. 
Supp.  382  (D.  C. — E.  D.  Tenn. — 1942),  in  which  the 
Court  said  in  refusing  to  require  production  of  Govern¬ 
mental  records: 

“*  *  *  Except  as  this  may  be  procured  under  the 
settled  rules  of  evidence  where  the  issue  is  just  com¬ 
pensation,  the  court  has  no  power  to  compel  the 
production  by  the  petitioner  of  interdepartmental 
communications  and  the  like.  Waters  v.  United 
States,  1868,  4  Ct.  Cl.  389 ;  Carroll  v.  East  Tennessee, 
Virginia  &  Georgia  R.  Co.,  82  Ga.  452,  10  S.  E.  163, 
6  L.  R.  A.  214.  *  *  *”  (p.  384) 

1026  A  similar  attempt  to  obtain  an  undelivered 
document  by  subpoena  was  made  in  Anderson  v. 
Secretary  of  War ,  Tax  Court  Docket  No.  105-R.  Peti¬ 
tioner’s  motion  to  obtain  the  purported  document  was 
denied  by  this  Court,  which  later  stated  its  reason  in 
its  opinion  (12  T.  C.  132)  as  follows: 

“The  petitioner  seems  to  think  that  some  repre¬ 
sentative  of  the  renegotiating  authorities  may  have 
signed  the  proposed  bilateral  agreement.  It  con¬ 
cedes  that  it  can  not  win  this  point  upon  the  evi¬ 
dence  in  the  record  which  fails  to  show  the  signing 
on  behalf  of  the  Secretary  of  War.  The  petitioner 
not  only  has  failed  to  sustain  this  assignment  of 
error,  but  the  record  affirmatively  shows  that  the 
proposed  bilateral  agreement  never  became  a  bi¬ 
lateral  agreement.  It  was  not  acceptable  to  the  Sec¬ 
retary  of  War  and  those  authorized  to  act  for  him 
in  such  matters  and  was  never  released  or  held  out  by 
them  as  an  agreement  executed  with  their  author- 
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ity  or  as  one  binding  upon  the  Secretary  of  War. 
Thus,  even  if  some  representative  signed  it  in  the 
mistaken  belief  that  he  was  acting  with  the  author¬ 
ity  and  approval  of  the  Secretary  of  War,  neverthe¬ 
less,  it  was  still  within  the  possession  and  control  of 
the  Secretary  of  War  and  the  act  of  the  subordinate 
never  became  binding  upon  the  Secretary  of  War. 
Thus,  the  decision  on  this  point  need  not  turn  upon 
the  failure  of  the  petitioner  to  show  that  someone 
other  than  the  petitioner’s  representative  signed  the 
proposed  bilateral  agreement”  (Italics  added). 

Clearly,  if  this  document  was  not  delivered  to  peti¬ 
tioners,  it  is  a  Governmental  inter-department  record, 
production  of  which  should  not  be  required. 

1027  Items  1  to  21,  inclusive 

Respondent  respectfully  submits  that  all  of  the 
items  sought  by  Items  1  to  21,  inclusive,  are  irrelevant 
and  immaterial  to  any  issue  properly  before  this  Court 
or  over  which  this  Court  has  jurisdiction. 

(A)  The  unilateral  orders  which  form  the  basis  of 
the  jurisdiction  of  this  Court  cover  petitioners’  years 
ended  January  31,  1942,  and  December  31,  1942. 

The  respondent  in  both  cases  is  the  Secretary  of  War 
(see  Petition  and  Answer,  par.  IV  in  each  case).  The 
Petition  alleges  and  the  Answer  admits  in  each  case 
that  the  unilateral  order  was  made  by  respondent — i.e., 
the  Secretary  of  War  (see  520-R,  Petition  and  Answer, 
par.  XVHE;  521-R,  Petition  and  Answer,  par.  XXIV). 

The  Renegotiation  Act  of  1942  vests  the  respondent, 
Secretary  of  War,  with  the  power  to  renegotiate  and 
under  the  pleadings  there  can  be  no  question  of  the  au¬ 
thority  of  respondent  to  issue  the  unilaterals  here  in¬ 
volved. 

A  reading  of  Items  1  to  21,  inclusive,  attached  to  the 
subpoena,  shows  that  each  document  sought  has  to  do 
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with  various  administrative  delegations  of  renegotiation 
authority  not  only  for  1942  but  also  for  1943 — a  year 
not  here  involved. 

1028  Since  the  Petitions  allege  and  the  Answers  ad¬ 
mit  that  the  unilaterals  here  involved  were  issued 

by  the  respondent,  Secretary  of  War,  it  is  respectfully 
urged  that  the  various  delegations  and  similar  documents 
sought  are  completely  irrelevant  and  immaterial  to  this 
action. 

It  is  elementary  that  a  subpoena  will  not  lie  to  require 
the  production  of  irrelevant  and  immaterial  documents. 
See.  Darcel  v.  Goodyear  Shoe  Machinery  Co.,  128  Fed. 
753  ( C.  C.— D.  Mass.— 1904 ) . 

(B)  Furthermore,  insofar  as  the  documents  sought 
by  Items  1  to  21,  inclusive,  relate  to  the  proceedings  lead¬ 
ing  up  to  the  issuance  of  the  unilateral  orders,  they  per¬ 
tain  to  matters  over  which  this  Court  has  no  jurisdiction. 

The  jurisdiction  of  this  Court  is  limited  to  that  granted 
by  statute,  and  the  jurisdiction  granted  by  the  Renego¬ 
tiation  Act  (Sec.  403(e))  is  “to  finally  determine  the 
amount,  if  any,  of  such  excessive  profits”. 

The  grant  of  jurisdiction  further  provides : 

“*  *  *  A  proceeding  before  the  Tax  Court  to  fin¬ 
ally  determine  the  amount,  if  any,  of  excessive  prof¬ 
its  shall  not  be  treated  as  a  proceeding  to  review 
the  determination  of  the  Board,  but  shall  be  treated 
as  a  proceeding  de  novo.  *  *  *”  (p.  37) 

The  jurisdictional  grant  with  respect  to  unilaterals  issued 
by  Secretaries  is  exactly  the  same  (403(e)  (2)). 

1029  The  Supreme  Court  has  outlined  the  effect  of  the 
grant  of  jurisdiction  in  the  case  of  Lichter,  et  at. 

v.  United  States,  334  U.  S.  742,  as  follows : 

“*  *  *  Consistent  with  the  primary  need  for  speed 
and  definiteness  in  these  matters,  the  original  ad- 
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ministrative  determinations  by  the  respective  Secre¬ 
taries  or  by  the  Board  were  intended  primarily  as 
renegotiations  in  the  course  of  which  the  interested 
parties  were  to  have  an  opportunity  to  reach  an 
agreement  with  the  Government  or  in  connection 
with  which  the  Government,  in  the  absence  of  such  an 
agreement,  might  announce  its  unilateral  deter¬ 
mination  of  the  amount  of  excessive  profit  claimed 
by  the  United  States.  This  initial  proceeding  was 
not  required  to  be  a  formal  proceeding  producing 
a  record  for  review  by  some  other  authority.  In  lieu 
of  such  a  procedure  for  review,  the  Second  Rene¬ 
gotiation  Act  provided  an  adequate  opportunity  for 
a  redetermination  of  the  excessive  profits,  if  any, 
de  novo  by  the  Tax  Court.  *  *  *”  (p.  791) 

It  is  respectfully  submitted  that  the  clear  language  of 
the  statute  and  the  statement  by  the  Supreme  Court 
establish  that  the  jurisdiction  of  this  Court  is  limited  to 
hearing  the  facts  de  novo  and  that  the  Court  is  without 
jurisdiction  to  consider  the  proceedings  below  which  were 
not  required  to  be  “proceedings  producing  a  record". 

In  this  case,  the  valid  issuance  of  the  unilateral  being 
established  by  the  pleadings,  it  is  clear  that  the  items 
sought  by  Items  1  to  21,  inclusive,  can  only  be  an  at¬ 
tempt  to  review  the  proceedings  below — which  is  with¬ 
out  the  jurisdiction  granted  the  Court. 

1030  It  is  therefore  respectfully  requested  that 
the  foregoing  motion  to  quash  be  granted. 

Respectfully  submitted, 

NEWELL  A.  CLAPP 
Acting  Assistant  Attorney  General 
HARLAND  F.  LEATHERS,  Attorney 

Department  of  Justice 
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•  **«****«' 

1031  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jan  15 1951 
Docket  Nos.  520-R,  521-R. 

Petitioners’  Memorandum  In  Opposition  To  Respondent’s 
Motion  To  Quash  Subpoena  Duces  Tecum. 

On  January  11,  1951,  just  before  the  above-entitled 
cases  are  to  be  heard  by  this  Court,  respondent  filed  a 
motion  to  quash  the  Subpoena  Duces  Tecum  issued  on 
January  5,  1951  to  Mr.  Frank  C.  Pace,  Jr.,  requiring 
him  or  an  authorized  representative  to  produce  certain 
documents.  Petitioners  are  at  a  loss  to  understand  why 
respondent  waited  until  the  eve  of  trial  to  file  this  motion 
in  view  of  the  fact  that  substantially  the  same  documents 
were  requested  in  the  Subpoena  Duces  Tecum  issued  to 
Mr.  Pace  in  October,  1950,  to  be  produced  at  the  hearing 
scheduled  for  St.  Paul  on  October  23,  1950,  which  hear¬ 
ing  was  called  off  subsequent  to  the  issuing  of  that  sub¬ 
poena.  In  the  limited  time  available  petitioners  will,  to 
the  best  of  their  ability,  discuss  the  grounds  assigned 
by  respondent  in  support  of  its  motion. 

1032  Respondent’s  memorandum  in  support  of  its 
motion  is  in  two  main  parts — the  first  dealing 

with  its  reasons  why  the  document  referred  to  in  Item 
21  of  the  subpoena  should  not  be  produced,  and  the  sec¬ 
ond  dealing  with  reasons  for  not  producing  the  docu¬ 
ments  covered  by  Items  1  to  21.  In  this  memorandum  pe¬ 
titioners  will  discuss  respondent’s  reasons  under  the 
same  two  main  headings. 

Item  21 

The  document  referred  to  in  Item  21  is: 

Request  to  Division  Engineer,  Great  Lakes  Divi¬ 
sion,  dated  February  10,  1945,  for  renegotiation  of 
petitioners  on  a  completed  contract  basis,  signed  by 
petitioners,  and  also  signed  by  the  Division  Engi- 


122 


neer,  Great  Lakes  Division,  Corps  of  Engineers,  U. 
S.  A.,  approving  such  request. 

Respondent  contends  that  this  document  should  not  be 
produced  for  three  reasons: 

(1)  If  it  was  signed  and  delivered  by  both  parties 
petitioners  themselves  can  produce  it. 

(2)  If  it  was  not  delivered  to  petitioners  after  being 
signed  by  the  Division  Engineer,  Great  Lakes  Division, 
it  was  not  effective  and  was  merely  a  Government  inter¬ 
department  record. 

(3)  Petitioners  were  notified  (respondent  does  not 
state  by  whom)  that  the  request  was  disapproved. 

Before  discussing  these  grounds  it  is  first  necessary 
to  point  out  that  one  of  petitioners’  contentions 
1033  in  these  cases  is  that,  prior  to  the  time  the  Secre¬ 
tary  of  War  issued  his  unilateral  orders  for  the  fis¬ 
cal  year  1941,  ending  January  31,  1942,  and  the  fiscal 
year  1942,  ending  December  31,  1942  (the  only  fiscal 
years  involved  in  these  cases)  the  petitioners  and  a  duly 
authorized  representative  of  the  War  Contracts  Price  Ad¬ 
justment  Board  had,  pursuant  to  the  1943  Renegotia¬ 
tion  Act,  entered  into  an  agreement  to  renegotiate 
petitioners  for  the  fiscal  year  ending  December  31, 1943, 
on  a  completed  contract  basis,  that  is,  to  treat  all 
profits  on  contracts  completed  in  such  fiscal  year  as  prof¬ 
its  earned  in  that  fiscal  year.  In  this  connection  petition¬ 
ers  contend  that  such  an  agreement  was  binding  on  the 
Secretary  of  War  and  on  this  Court,  and  that,  accord¬ 
ingly,  in  the  present  proceedings  relating  to  the  fiscal 
years  1941  and  1942,  no  consideration  may  be  given  to 
profits  on  petitioners’  contracts  which  were  completed  in 
the  fiscal  year  ending  December  31, 1943. 

It  is  also  necessary  to  understand  the  pertinent  facts 
relating  to  this  document,  facts  which  petitioners  will 
prove  at  the  hearing.  This  proof  will  show  that  at  a  con- 
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ference  on  or  about  January  29,  1945,  between  repre¬ 
sentatives  of  petitioners  and  of  the  Division  Engineer, 
Great  Lakes  Division,  Corps  of  Engineers,  the  latter 
suggested  that  petitioners  submit  a  request  for  rene¬ 
gotiation  on  a  completed  contract  basis  instead  of  the 
percentage  of  completion  basis  and  petitioners  agreed 
to  submit  such  a  request.  Thereafter,  the  Division 

1034  Engineer  orally  approved  the  request,  and,  having 
determined  that  petitioners’  Panama  contract 

was  exempt  from  renegotiation  because  competitively 
bid,  directed  his  subordinate,  Mr.  H.  E.  Pollock,  Chief 
of  the  Price  Adjustment  Section  in  the  Division  Engi¬ 
neer’s  office,  to  give  petitioners  a  document  evidencing 
such  approval  and  also  evidencing  such  determination 
that  petitioners’  Panama  contract  was  exempt  from  re¬ 
negotiation.  Later,  on  February  10,  1945,  at  a  confer¬ 
ence  in  the  Division  Engineer’s  office,  petitioners  did  sub¬ 
mit  such  a  request  on  a  form  furnished  by  the  Division 
Engineer’s  office.  In  this  form  the  contractor  expressly 
agreed  that  the  Renegotiation  Act  would  be  applied  in 
all  respects  to  its  contracts  and  in  determining  profits 
derived  therefrom  as  though  the  contractor  had  kept  its 
books  and  filed  its  tax  returns  with  respect  to  such  con¬ 
tracts  on  a  completed  contract  basis.  Simultaneously 
with  the  delivery  of  petitioners’  request  to  Mr.  Pollock 
he  delivered  to  petitioners  a  document  dated  February 
10,  1945,  signed  by  Mr.  Pollock  “For  The  Division  En¬ 
gineer”,  evidencing  such  approval  of  the  request  for  re¬ 
negotiation  on  a  completed  contract  basis  and  the  de¬ 
termination  that  the  principal  contract  was  exempt  from 
renegotiation,  and  advising  petitioners  that  in  connec¬ 
tion  with  the  renegotiation  of  their  Government  contracts 
for  the  fiscal  years  ending  December  31,  1942,  and  De¬ 
cember  31,  1943,  it  had  been  determined  that  their  Pan¬ 
ama  Contract  No.  PCLP-571,  Gatun  Locks  Excavation, 
was  exempt  from  renegotiation,  and  that  in  view 

1035  of  the  petitioners  requesting  renegotiation  on  a 
completed  contract  basis,  the  Office  of  the  Divi- 
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sion  Engineer  had  eliminated  all  profits,  if  any,  made 
on  the  Panama  contract  and  that  such  profits  were  not 
subject  to  renegotiation.  In  addition,  the  Division  En¬ 
gineer  further  evidenced  the  approval  by  later  signing 
the  request  on  the  line  indicated  thereon  for  his  ap¬ 
proval.  Petitioners  were  never  advised  that  the  signed 
request  or  an  approved  copy  thereof  would  be  returned 
to  them  after  being  signed  by  the  Division  Engineer  and 
always  understood  that  the  agreement  to  renegotiate  on 
a  completed  contract  basis  became  effective  upon  the  de¬ 
livery  to  them  of  said  document  of  February  10,  1945. 
It  was  also  the  intention  of  the  Division  Engineer  that 
the  agreement  to  renegotiate  on  a  completed  contract 
basis  should  become  effective  upon  delivery  to  petition¬ 
ers  of  the  document  approving  the  request.  He  never  in¬ 
tended  that  the  signed  request  or  an  approved  copy  there¬ 
of  should  be  delivered  to  petitioners  or  that  the  agree¬ 
ment  to  renegotiate  on  a  completed  contract  basis  should 
depend  on  such  delivery.  As  a  matter  of  fact,  following 
the  delivery  of  the  document  of  February  10,  1945,  the 
parties  conducted  renegotiation  proceedings  on  a  com¬ 
pleted  contract  basis.  In  accordance  with  the  under¬ 
standing  of  both  parties  neither  the  signed  request  nor 
an  approved  copy  thereof  was  ever  returned  to  petition¬ 
ers. 

In  the  light  of  these  facts,  respondent  cannot  be  heard 
to  say  that  there  was  no  agreement  to  renegotiate  on  a 
completed  contract  basis  because  there  was  no  de- 
1036  livery  of  the  signed  request.  The  case  of  Anderson 
v.  Secretary  of  War  (12  T.  C.  132)  cited  by  re¬ 
spondent,  and  not  relating  to  an  agreement  to  renego¬ 
tiate  on  a  completed  contract  basis,  is  clearly  distin¬ 
guishable.  The  agreement  in  that  case,  as  the  opinion 
states,  was  not  signed  on  behalf  of  the  Secretary  of 
War,  was  not  acceptable  to  the  Secretary  of  War  or 
those  authorized  to  act  for  him,  and  was  never  held  out 
by  them  as  an  agreement  executed  with  the  authority 
and  approval  of  the  Secretary  of  War.  In  the  present 
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case,  however,  as  the  proof  will  show,  the  Division  En¬ 
gineer  had  been  delegated  full  authority  to  approve  the 
agreement  to  renegotiate  petitioners  on  a  completed  con¬ 
tract  basis,  his  office  had  so  advised  petitioners  prior 
to  the  time  they  submitted  their  request,  and  the  re¬ 
quest  and  the  letter  of  approval  were  exchanged  with 
the  intention  on  the  part  of  both  parties  that  an  agree¬ 
ment  to  renegotiate  on  a  completed  contract  basis  there¬ 
by  became  effective.  Further  evidence  of  this  intention 
is  the  fact  that  both  parties  thereupon  conducted 
renegotiation  proceedings  on  a  completed  contract  ba¬ 
sis.  It  is  thus  obvious  that  delivery  of  the  signed  re¬ 
quest  to  petitioners  was  not  necessary  to  give  rise  to 
an  agreement  to  renegotiate  on  a  completed  contract 
basis.  Such  an  agreement  came  into  existence  at  the 
time  of  the  simultaneous  delivery  of  petitioners’  request 
and  the  letter  of  approval.  Thus  petitioners  are  clearly 
entitled  to  the  production  of  their  request,  one  of  the 
two  documents  which  constitute  the  agreement  to  re¬ 
negotiate  on  a  completed  contract  basis.  Petitioners,  not 
having  in  their  possession  a  copy  of  the  signed  request, 
are  clearly  entitled  to  have  it  produced  in  Court. 

1037  Items  1  To  21 

Respondent  objects  to  the  production  of  the 
above  document  and  to  the  documents  referred  to  in 
Items  1  to  20  of  the  subpoena  on  other  grounds.  The 
document  in  Item  21  has  already  been  described.  The 
documents  referred  to  in  Items  1  to  20  fall  into  three 
main  classifications: 

(1)  Those  which  will  show  whether  or  not  any 
Government  official  who  may  have  communicated  witn 
petitioners  regarding  renegotiation  of  their  contracts 
for  the  fiscal  years  1941  and  1942  had  been  delegated  au¬ 
thority  to  commence  such  renegotiations. 

(2)  Those  which  will  show  whether  or  not  the  Divi¬ 
sion  Engineer  had  been  delegated  authority  under  the 
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1943  Act  to  agree  to  renegotiate  petitioners  on  a  com¬ 
pleted  contract  basis. 

(3)  Those  which  will  show  whether  or  not  that  offi¬ 
cial  had  authority  to  exempt  petitioners’  Panama  Canal 
contract  from  renegotiation  pursuant  to  the  provisions 
of  the  1943  Renegotiation  Act  relating  to  the  mandatory 
exemption  of  competitively  bid  contracts. 

To  give  the  Court  an  insight  into  the  relevancy  and 
materiality  of  these  documents  it  should  again  be  point¬ 
ed  out  that  these  two  cases  relate  to  unilateral  deter¬ 
minations  by  the  Secretary  of  War  of  alleged  excessive 
profits  for  the  fiscal  years  1941  and  1942.  Petitioners 
contend  that  neither  the  Secretary  of  War  nor  this 
1038  Court  have  any  power  to  determine  excessive  prof¬ 
its  on  the  contracts  involved  in  these  cases  for 
such  fiscal  years  for  a  number  of  reasons,  including  the 
following: 

(1)  Renegotiation  proceedings  were  not  commenced 
by  respondent  for  such  fiscal  years  within  the  time  re¬ 
quired  by  the  1942  Renegotiation  Act,  i.e.,  within  one 
year  after  the  end  of  the  fiscal  year  in  which  these  con¬ 
tracts  were  completed. 

(2)  There  was  already  a  valid  agreement  between 
petitioners  and  the  Division  Engineer  pursuant  to  the 
1943  Renegotiation  Act  that  these  contracts  would  be 
renegotiated  on  a  completed  contract  basis,  that  is,  all 
profits  from  these  contracts  would  be  regarded  as  prof¬ 
its  earned  in  the  fiscal  years  in  which  these  contracts 
were  completed,  which  was  the  fiscal  year  ending  De¬ 
cember  31, 1943. 

(3)  The  Division  Engineer,  prior  to  the  time  the  Sec¬ 
retary  of  War  issued  his  unilateral  determination,  had 
exempted  petitioners’  principal  contract  from  renegotia¬ 
tion  pursuant  to  the  provisions  of  the  1943  Renegotia¬ 
tion  Act  relating  to  the  mandatory  exemption  of  com¬ 
petitively  bid  contracts. 
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All  these  contentions  are  raised  in  the  petitions  and 
are  clearly  relevant  and  material.  Without  passing 
on  them  the  Court  cannot  even  determine  what  profits, 
if  any,  were  made  in  the  fiscal  years  1941  and  1942, 
much  less  whether  they  were  excessive.  In  addition,  as¬ 
suming  arguendo  that  there  were  profits  in  these  fiscal 
years,  the  Court  cannot  consider  whether  or  not  they 
were  excessive  unless  it  first  determines  that  re- 
1039  negotiation  was  commenced  within  the  time  re¬ 
quired  by  the  1942  Renegotiation  Act. 

Thus,  since  it  is  material  and  relevant  to  consider 
whether  or  not  renegotiation  was  commenced  in  time  it 
is  material  and  relevant  to  show  whether  or  not  any 
Government  official  who  may  have  communicated  with 
petitioners  regarding  renegotiation  for  the  fiscal  years 
1941  and  1942  within  the  statutory  time  for  commenc¬ 
ing  renegotation  had  been  delegated  authority  to  rene¬ 
gotiate  petitioners’  contracts  for  those  years.  Likewise, 
since  it  is  material  and  relevant  to  establish  whether  or 
not  there  was  a  valid  agreement  between  petitioners 
and  the  Division  Engineer  to  renegotiate  petitioners  on 
a  completed  contract  basis,  and  whether  or  not  the  prin¬ 
cipal  contract  was  exempted  by  the  Division  Engineer 
from  renegotiation  because  competitively  bid,  it  is  also 
material  and  relevant  to  show  that  the  Division  Engineer 
had  been  delegated  authority  to  act  for  the  Government 
in  this  regard. 

Because  it  was  of  such  importance  to  settle  these  ques¬ 
tions  of  authority,  petitioners,  after  first  attempting  un¬ 
successfully  to  obtain  this  information  from  respondent 
by  way  of  stipulation,  had  to  resort  to  a  subpoena  duces 
tecum.  Respondent,  however,  seeks  to  prevent  a  full  dis¬ 
closure  of  the  facts  relating  to  these  questions  of  au¬ 
thority. 

With  this  background  let  us  consider  the  grounds  re¬ 
spondent  assigns  for  refusing  to  disclose  these 
facts. 
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1040  First,  it  contends  that  since  the  pleadings 
show  that  the  Secretary  of  War  made  the  unilat¬ 
eral  orders  in  question,  and  since  the  Renegotiation  Act 
of  1942  vests  the  Secretary  of  War  with  authority  to  re¬ 
negotiate,  there  can  be  no  question  of  his  authority  to 
issue  these  unilateral  orders.  Therefore,  says  respon¬ 
dent,  the  documents  requested,  which  relate  to  admin¬ 
istrative  delegations  of  renegotiation  authority  for  1942 
and  1943,  are  irrelevant  and  immaterial. 

Respondent  simply  ignores  the  real  issues  raised  by 
the  pleadings  in  these  cases,  i.e.,  whether  renegotiation 
proceedings  for  the  fiscal  years  1941  and  1942,  were 
commenced  in  time;  whether  there  could  be  any  ex¬ 
cessive  profits,  or  even  profits,  on  the  contracts  which 
the  Government  is  trying  to  renegotiate  for  these  two 
fiscal  years  in  view  of  the  fact  that  there  was  an  agree¬ 
ment  with  the  Division  Engineer  to  renegotiate  such  con¬ 
tracts  on  a  completed  contract  basis ;  and  whether  there 
could  be  any  excessive  profits,  or  even  profits,  on  the 
principal  contract  for  such  fiscal  years  in  view  of  the  fact 
that  the  Division  Engineer  exempted  it  from  renego¬ 
tiation  because  competitively  bid.  One  would  suppose 
from  respondent’s  memorandum  that  none  of  these  is¬ 
sues  had  been  raised  in  the  pleadings.  As  previously 
stated,  these  issues,  and  the  related  questions  of  author¬ 
ity,  must  be  determined  before  the  Court  can  even  de¬ 
termine  what  profits  are  before  it  for  consideration  for 
the  fiscal  years  1941  and  1942.  The  documents  which 
are  sought  in  the  subpoena  clearly  relate  to 

1041  these  fundamental  issues.  Respondent  should  not 
be  permitted  to  escape  production  of  these  docu¬ 
ments  by  the  device  of  ignoring  the  real  issues  in  the 
case. 

Respondent  implies  that  since  some  of  the  documents 
relate  to  delegations  of  authority  under  the  1943  Rene¬ 
gotiation  Act  they  have  no  bearing  on  the  fiscal  years 
involved  in  these  proceedings,  i.e.,  1941  and  1942.  As  pre- 
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viously  stated,  action  taken  under  the  1943  Act  must  first 
be  considered  before  the  Court  can  even  determine  what 
profits,  if  any,  were  earned  in  the  fiscal  years  1941  and 
1942.  The  situation  is  very  similar  to  one  frequently  pre¬ 
sented  to  this  Court  in  tax  cases — one  where  the  tax¬ 
payer  contests  an  assessment  for  a  particular  year  on 
the  ground  that  the  income  on  which  the  assessment 
was  based  properly  belongs  in  another  year.  Before  the 
Court  can  determine  the  validity  of  the  asessment  in 
such  a  tax  case,  it  must  and  does  first  determine  whether 
the  income  in  question  belongs  in  the  year  covered  by 
the  assessment  or  in  some  other  year.  Similarly,  in  the 
present  renegotiation  cases  the  .Court  must  determine 
how  much  income,  if  any,  belongs"  in  the  fiscal  years  1941 
and  1942  before  it  can  determine  whether  there  were 
excessive  profits  for  these  years. 

Respondent  also  contends  that  insofar  as  the  docu¬ 
ments  covered  by  the  subpoena  relate  to  proceedings 
leading  up  to  the  issuance  of  the  unilateral  orders,  they 
pertain  to  matters  over  which  the  Court  has  no 
1042  jurisdiction.  It  refers  to  provisions  in  the  Rene¬ 
gotiation  Act  giving  this  Court  jurisdiction  to  fi¬ 
nally  determine  the  amount,  if  any,  of  excessive  profits, 
and  also  providing  that  a  proceeding  before  the  Tax  Court 
to  determine  such  amount,  if  any,  shall  not  be  treated 
as  a  proceeding  to  review  the  determination  of  the 
Board,  but  as  a  proceeding  de  novo.  It  then  urges  that 
since  the  present  proceedings  are  proceedings  de  novo 
the  Court  is  without  jurisdiction  to  consider  the  pro¬ 
ceedings  prior  to  the  unilateral  orders.  Thus,  respondent 
contends,  it  should  not  be  required  to  produce  documents 
relating  to  proceedings  leading  up  to  the  unilateral  or¬ 
ders. 

Here  again  respondent  ignores  the  issues  in  this  case. 

Let  us  first  consider  the  question  of  the  statute  of 
limitations.  Does  respondent  contend  that  because  this 
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is  a  proceeding  de  novo  this  Court  may  not  consider  the 
question  whether  renegotiation  proceedings  were  com¬ 
menced  within  the  time  required  under  the  Act,  or  the 
related  question  whether  any  Government  official  who 
may  have  communicated  with  petitioners  regarding  re¬ 
negotiation  of  their  contracts  for  the  fiscal  years  1941 
and  1942  had  been  delegated  authority  to  do  so?  If  so, 
the  logic  of  respondent’s  position  that  events  prior  to  the 
unilaterals  may  not  be  considered  by  this  Court  would 
lead  to  the  conclusion  that  even  if  an  authorized  officer 
of  the  Government,  acting  within  the  statutory  time, 
wrote  a  letter  which  commenced  renegotiation,  this 
Court  would  have  to  disregard  the  letter.  Thus,  the  Gov¬ 
ernment  could  not  be  said  to  have  commenced 
1043  renegotiation  within  the  statutory  time.  The  ab¬ 
surd  conclusion  to  which  respondent’s  contention 
leads  clearly  demonstrates  the  fallacy  of  its  argument. 
As  a  matter  of  fact,  in  paragraph  25  of  the  Joint  Stipu¬ 
lation  to  be  filed  in  this  case,  there  is  included  a  letter, 
dated  August  28,  1943,  from  one  N.  J.  Riebe  to  petition¬ 
ers  which  can  have  no  possible  relevancy  except  as  to 
the  issue  whether  renegotiation  was  commenced  in  time. 
The  decisions  of  this  Court  establish  beyond  the  shadow 
of  a  doubt  that  it  may  pass  on  such  an  issue.  In  many 
renegotiation  cases  it  has  first  decided  whether  renego¬ 
tiation  had  been  commenced  within  the  statutory  time, 
before  it  has  considered  the  question  of  the  amount  of 
excessive  profits,  and  where  renegotiation  was  not  com¬ 
menced  in  time,  has  refused  to  consider  whether  there 
were  excessive  profits.  See  for  example.  Sessions  v.  United 
States  (6  T.  C.  1236)  and  the  memorandum  opinion  in 
Peter  Cooper  Corporations  v.  Secretary  of  War f  Docket 
No.  272-R,  decided  May  7,  1947.  In  Spray  Cotton  Mills 
v.  Secretary  of  War  (9  T.  C.  824),  where  the  issue  in¬ 
volved  was  whether  a  certain  letter  from  a  field  office 
commenced  renegotiation,  this  Court  found  that  there 
had  been  an  assignment  of  the  contractor  to  the  field 
office  for  renegotiation  and  that  the  field  office,  acting 
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under  this  assignment,  sent  petitioners  the  letter  in 
question.  As  a  matter  of  fact,  all  these  facts  were  stipu¬ 
lated.  Since  the  question  of  assignment  was  material  and 
relevant  in  that  case  it  is  equally  so  in  the  present 

1044  cases.  There  can  be  no  doubt,  then,  that  this  Court 
may  consider  the  question  whether  renegotiation 

has  been  commenced  in  time,  and  the  related  question 
whether  it  can  be  commenced  by  one  having  no  author¬ 
ity  to  renegotiate  the  petitioners’  contracts. 

Does  the  respondent  contend  that  the  Secretary  of  War 
or  this  Court  may  determine  excessive  profits  for  the  fis¬ 
cal  years  1941  and  1942,  if  prior  to  the  Secretary’s  uni¬ 
lateral  orders  there  was  an  agreement  between  petition¬ 
ers  and  a  duly  authorized  representative  of  the  War  Con¬ 
tracts  Price  Adjustment  Board  that  the  profits  from 
the  contracts  covered  in  these  cases  should  be  rene¬ 
gotiated  on  a  completed  contract  basis — that  is,  as  prof¬ 
its  earned  in  1943?  We  think  not.  The  1943  Act  and 
Regulations  clearly  provide  for  such  agreements  on 
the  part  of  the  War  Contracts  Price  Adjustment  Board 
and  that  there  may  be  delegations  from  the  Board  and 
subdelegations.  Thus,  it  becomes  material  and  relevant 
to  show  whether  or  not  such  authority  was  ultimately 
delegated  to  the  Division  Engineer. 

In  this  connection  it  is  important  to  note  that  Section 
403(e)  (2)  of  the  Renegotiation  Act,  as  amended  Feb¬ 
ruary  25,  1944  (  58  Stat.  87),  provides  for  petition  to 
this  Court  by  any  contractor  aggrieved  by  a  determina¬ 
tion  of  a  Secretary  with  respect  to  fiscal  years  ending 
before  July  1, 1943,  as  to  the  existence  of  excessive  prof¬ 
its  which  is  not  embodied  in  an  agreement  with  the  con¬ 
tractor.  Thus,  it  not  only  makes  no  provision  for  the 
petition  of  matters  reached  by  agreement  but 

1045  expressly  negatives  the  appeal  of  such  matters. 

It  is,  therefore,  obvious  that  the  Act  intended  that 
a  duly  authorized  agreement  was  to  be  binding  on  this 
Court. 


Similarly,  we  do  not  believe  that  respondent  will  seri¬ 
ously  contend  that  the  Secretary  of  War  or  this  Court 
may  consider  profits  from  a  contract  which  a  duly  au¬ 
thorized  representative  of  the  War  Contracts  Price  Ad¬ 
justment  Board  has  exempted  from  renegotiation  pur¬ 
suant  to  the  provisions  of  the  1943  Act  for  mandatory  ex¬ 
emption  of  competitively  bid  contracts.  The  1943  Act  and 
Regulations  clearly  authorize  the  Board  to  make  such  ex¬ 
emptions  and  permit  this  authority  to  be  delegated  and 
redelegated.  The  Act  provides  only  for  appeals  by  con¬ 
tractors  who  are  aggrieved  by  unilateral  orders  as  to  the 
existence  of  excessive  profits.  Since  petitioners  have  not 
petitioned  the  Division  Engineer’s  exemption  of  the  prin¬ 
cipal  contract,  it  is  clear  that  this  Court  is  bound  by  such 
exemption  if  he  acted  with  proper  authority.  Thus,  the 
question  of  authority  delegated  to  the  Division  Engineer 
to  exempt  competitively  bid  contracts  is  material  and 
relevant.  If,  on  the  other  hand,  respondent  contends  that 
everything  must  be  tried  de  novo ,  including  the  question 
of  mandatory  exemption,  then  it  must  concede  that  this 
Court  may  determine  whether  the  principal  contract 
must  be  exempted  from  consideration. 

In  conclusion,  petitioners  submit  that  this  motion 
should  not  be  allowed  because  to  do  so  would  nec- 
1046  essarily  involve  a  determination  of  many  of  the 
ultimate  questions  in  this  case  before  the  Court 
is  in  a  position  to  do  so.  It  is  obvious  that  the  Court 
cannot  intelligently  decide  such  ultimate  questions,  or 
rule  upon  the  materiality  and  relevancy  of  the  documents 
sought  in  this  subpoena,  before  the  opening  statement 
has  even  been  made  and  before  testimony  has  been  pro¬ 
duced  of  the  facts  surrounding  these  documents.  Espe¬ 
cially  is  this  true  in  view  of  the  practice  in  this  Court 
where  the  judge  who  hears  the  case  decides  the  ultimate 
questions  with  the  aid  of  other  judges  of  this  Court.  Clear¬ 
ly  respondent  should  not  be  permitted  to  prevent  a  full 
disclosure  of  facts  relevant  and  material  to  the  decision 
of  these  ultimate  questions  by  the  premature  device  of 
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a  motion  to  quash  the  subpoena  duces  tecum.  According¬ 
ly,  respondent’s  motion  should  be  denied. 

Respectfully  submitted, 

HERMAN  J.  GALLOWAY 
JOSEPH  A.  MAUN 
HARRY  D.  RUDDIMAN 
Attorneys  for  Petitioners , 

1620  Eye  Street,  N.  W., 
Washington  6,  D.  C. 

********** 

Excerpts  from  Testimony  and  Proceedings 

245  The  Court:  Are  counsel  ready  to  proceed? 

Mr.  Maun:  May  it  please  the  Court,  we  have 
stipulated  with  Mr.  Leathers  representing  the  Gov¬ 
ernment,  as  evidence  certain  material  facts  in  these 
matters,  in  these  two  cases,  and  with  the  Court’s  permis¬ 
sion,  we  would  like  to  make  a  motion  which  has  been 
stipulated,  to  consolidate  520-R  and  521-R. 

The  Court:  The  motion  to  consolidate  will  be 
granted. 

********** 

523  [The  Court] :  On  the  motion  to  quash,  I  think 
the  motion  to  quash  might  be  ruled  on.  I  think  it 
should  be  sustained  except  as  to  that  one  item,  item  21. 
The  motion  to  quash  will  be  sustained  as  to  everything 
except  item  21. 

Mr.  Galloway:  You  are  sustaining  the  motion  to  quash 
as  to  the  documents  that  go  to  the  question  of  the  author¬ 
ity  of  the  man  on  which  it  is  questioned  whether  he 
started  in  time. 

The  Court:  That  is  the  Court’s  holding. 

Mr.  Galloway.  Exception,  of  course. 

Mr.  Leathers:  May  the  record  show  our  exception? 
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The  Court:  Yes. 

That  will  dispose  of  the  motion  to  quash  and  get  us 
where  you  know  what  to  expect  and  proceed  accord¬ 
ingly. 

**■&*****«■* 

542  The  Court:  The  Clerk  will  note  that  with  ref¬ 
ence  to  respondent’s  motion  to  quash  the  subpoena 

duces  tecum  of  petitioner  is  sustained  with  the  exception 
of  item  21,  and  as  to  that  item  the  motion  to  quash  is 
overruled  which  I  understand  the  respondent  will  reserve 
exception  to  part  of  it  and  petitioner  to  the  other  part. 

Mr.  Leathers:  May  the  record  so  show? 

The  Court :  I  excepted  for  the  petitioner  as  to  the  oth¬ 
er. 

Mr.  Maun:  Thank  you,  your  Honor. 

In  view  of  your  ruling,  I  am  not  quite  certain  of  the 
practice  before  your  Court,  but  I  would  like  to  make  an 
offer  of  proof  as  to  what  those  documents  would  con¬ 
tain  which  we  would  prove  if  the  documents  were  pro¬ 
duced. 

The  Court:  I  assume  the  documents  will  contain 
what  you  say  they  contain.  I  do  not  think  it  is  neces¬ 
sary  to  go  into  it. 

Mr.  Maun :  I  would  not  go  into  it  in  very  much  detail, 
your  Honor. 

The  Court:  You  may  make  a  statement,  if  you  like. 

Mr.  Maun:  I  would  just  like  to  make  a  general  state¬ 
ment. 

The  Court:  All  right.  In  exception  to  the  Court’s  ac¬ 
tion  of  sustaining  the  motion  to  quash,  you  now 

543  want  to  make  a  statement? 

Mr.  Maun :  I  want  to  make  an  offer  of  proof. 
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The  Court:  Proceed. 

Mr.  Maun:  We  believe  that  one  of  the  documents, 
namely,  item  No.  1,  which  is  a  delegation  from  the 
Chief  of  Staff  by  the  order  of  the  Secretary  of  War  to 
Commanders  of  the  United  States  Armed  Forces  out¬ 
side  the  Continental  United  States,  circular  No.  43, 
dated  February  9,  1943,  would  disclose  there  was  no  au¬ 
thority  for  anyone  intending  to  renegotiate  the  con¬ 
tract  in  the  Canal  Zone. 

We  believe  the  memorandum,  Secretary  of  War,  dated 
June  23, 1943,  would  merely  show  the  creation  of  the  War 
Department  Price  Adjustment  Board  and  the  delegations 
from  the  Under  Secretary  of  War  to  this  Board  of  all 
the  powers  given  to  him  under  the  Renegotiation  Act. 

The  delegation  from  the  Secretary  of  War  to  the  Under 
Secretary  of  War,  dated  August  6,  1943,  would  do  the 
same  thing  in  delegating  to  the  Under  Secretary  of  War 
the  powers  given  under  the  Renegotiation  Act. 

The  document  dated  August  6,  1943,  from  Under  Sec¬ 
retary  of  War  to  the  Chief  of  the  Supply  Services,  Army 
Service  Forces,  and  to  the  Commanding  General  redele¬ 
gating  the  powers  would  demonstrate  to  the  Court  that 
all  those  powers  were  really  delegated  from  the  Under 
Secretary  of  War  to  all  of  the  persons  named  there¬ 
in. 

544  Then  there  is  the  memorandum  of  August  6, 
1943,  from  Albert  J.  Browning,  Brigadier  Gen¬ 
eral — 

The  Court:  Item  No.  1? 

Mr.  Maun:  Item  5,  which  would  show  that  all  these 
delegations  were  originally  had  by  the  Secretary  of  War 
were  redelegated  to  the  Chief  of  Engineers. 

Item  No.  6,  February  26,  1944,  is  a  delegation  which 
has  already  been  stipulated  to  by  counsel. 
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Item  No.  7  is  a  memorandum  dated  February  26, 1944. 
We  believe  it  will  show  all  of  the  powers  delegated  by  the 
War  Contracts  Price  Adjustment  Board  were  in  return 
redelegated  to  the  Under  Secretary  of  War. 

Item  No.  8,  memorandum  dated  February  26,  1944, 
would  show  that  the  Under  Secretary  of  War  delegated 
all  of  his  powers  to  the  Chief  of  Technical  Services, 
Army  Service  Forces,  including  the  Office  of  Chief  of 
Engineers. 

Item  No.  9,  circular  letter  to  2-896  dated,  March  27, 
1944,  from  the  Office  of  Chief  of  Engineers  would  en¬ 
lighten  the  Court  as  to  the  administrative  interpreta¬ 
tion  of  the  delegations  of  authority  demonstrated  by  the 
Division  Engineer  had  the  authority  been  excercised  in 
this  instance. 

Item  No.  10  is  a  memorandum  dated  March  30,  1944, 
in  which  there  was  delegated  to  the  Division  Engineer 
all  the  power  and  authority  granted  to  the  Chief  of  En¬ 
gineers  to  renegotiate  contracts  and  the  Chief  of 
545  Engineers  all  the  authority  given  under  the  Rene¬ 
gotiation  Act. 

Item  No.  11,  circular  letter  dated  April  18,  1944,  No. 
2959,  gave  to  the  Division  Engineer,  regardless  of  the 
amount  involved,  full  power  and  authority  to  enter  into 
final  agreements  respecting  renegotiation  proceedings 
either  on  a  separate  or  a  contract  basis. 

Item  No.  12,  circular  letter  No.  13139,  dated  July  1, 
1944,  would  again  enlighten  the  Court  as  to  the  admin¬ 
istrative  interpretation  of  the  Renegotiation  Act,  and  it 
contains  specifically  the  interpretation  with  respect  to 
the  request  being  made  on  a  completed  contract  basis 
of  accounting  and  sets  forth  particularly  that  any  such 
agreement  entered  into  shall  be  final  and  conclusive. 

Item  No.  13,  circular  letter  No.  3314,  dated  September 
16,  1944,  again  grants  to  the  division  engineers  author- 
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ity  to  make  mandatory  or  permissive  exemptions  under 
the  Renegotiation  Act. 

Item  No.  14,  is  a  delegation  dated  November  10,  1944, 
a  general  delegation,  from  the  War  Contract  Price  Ad¬ 
justment  Board  to  the  Secretary  of  War.  That,  I  be¬ 
lieve,  we  have  stipulated.  That  is  a  part  of  supplemental 
stipulation  No.  1.  It  is  a  general  delegation  again. 

Item  No.  15,  circular  No.  3440,  dated  December  1, 
1944,  is  a  circular  letter  from  the  office  of  the  Chief  of 
Engineers  interpreting  authority  of  the  division 
546  engineer  and  particularly  sets  forth  an  interpre¬ 
tation  of  the  right  of  a  contractor  to  be  renego¬ 
tiated  on  a  completed  contract  basis  and  states: 

“Approval  on  behalf  of  the  government  of  such 
request  results  in  an  agreement  between  the  con¬ 
tractor  and  the  government  on  a  basis  of  accounting 
for  purposes  of  renegotiation  different  from  that 
on  which  the  contractor  keeps  his  books  and  files 
his  returns  for  the  Commissioner  of  Internal  Rev¬ 
enue.” 

Delegation  dated  August  10,  1945,  from  the  War  Con¬ 
tracts  Price  Adjustment  Board  to  the  Secretary  of  War, 
I  believe  that  is  a  published  document  and  would  show 
that  all  these  delegations  rested  in  the  places  just  an¬ 
nounced  to  the  Court  during  the  time  of  this  renegotia¬ 
tion  proceeding,  or  these  renegotiation  proceedings. 

Item  No.  17  is  a  blanket  item  in  which  we  ask  the  as¬ 
signments  of  petitioners  for  renegotiation  for  1943,  for 
the  fiscal  year  1943,  for  the  years  ending  December  31, 
1943. 

We  believe  that  will  show  Chicago  had  full  assignment 
of  these  petitioners  for  renegotiation  at  the  time  they 
approved  the  request,  to  go  on  a  completed  contract 
basis  of  accounting. 
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Item  No.  18  is  the  assignments  of  petitioners  for  re¬ 
negotiation  for  periods  ending  January  31,  1942,  Decem¬ 
ber  31,  1942,  the  fiscal  year  1942,  of  this  petition¬ 
er. 

547  We  believe  if  the  government  would  produce 
these  documents  it  would  demonstrate  clearly  to 

this  Court  that  the  year  ending  January  31,  1942,  was 
never  assigned  to  anyone  up  until  the  date  of  the  uni¬ 
lateral  determination  issued. 

Therefore,  no  one  could  possibly  have  commenced  re¬ 
negotiation  proceedings. 

We  believe  it  will  show  further  that  for  the  year  end¬ 
ing  December  31,  1942,  the  petitioners  were  never  as¬ 
signed  for  that  particular  period  to  anyone  except  the 
Great  Lakes  Division  in  Chicago.  That  was  not  until 
December  30,  1944,  just  one  day  before  the  statute  of 
limitations  precluded  the  commencement  of  renegotia¬ 
tion  proceedings.  It  was  not  until  three  days  later  that 
renegotiation  proceedings  commenced  with  respect  to 
that  period  if  it  ever  commenced. 

Item  19  would  merely  demonstrate  to  this  Court  that 
during  the  entire  period  in  which  this  request  for  rene¬ 
gotiation  on  a  completed  contract  basis  was  entertained 
and  granted  by  Chicago,  that  Chicago  did  retain  ju¬ 
risdiction  of  the  case.  Therefore,  November  23,  1945, 
would  show  reassignment  back  to  Washington. 

Item  No.  26  is  of  the  same  nature,  which  would  indi¬ 
cate  that  Washington  did  in  turn  accept  the  reassign¬ 
ment  after  December  21,  1945,  which  was  too  late  to 
commence  renegotiation  proceedings. 

I  believe  further  that  each  of  the  documents  to 

548  which  reference  has  been  made  here  was  effec¬ 
tive  as  of  the  date  of  its  issue,  or  before  that  time, 

except  in  the  case  of  assignments,  especially  in  the  case 
of  delegations. 
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It  is  getting  quite  late,  your  Honor.  I  was  wonder¬ 
ing  what  the  Court’s  pleasure  was. 

The  Court:  Have  you  finished  stating  the  reasons  why 
you  think  the  Court  was  in  error? 

Mr.  Maun:  Yes,  sir. 

The  Court:  As  we  used  to  say,  you  can  extend  your 
further  remarks  in  the  record. 

Mr.  Leathers.  May  the  record  show  my  objection  to 
this  offer? 

The  Court:  Let  the  record  show  that. 

It  is  about  adjourning  time.  Have  you  gotten  rid  of 
this  motion  to  quash? 

The  Court  wants  to  get  this  behind  it. 

Mr.  Maun:  Not  unless  the  Court  wishes  to  change  its 
mind. 

The  Court:  The  court  is  final  on  that  question. 
********* 

374  Frank  H.  Wang, 

was  called  as  a  witness  by  and  on  behalf  of  the  Peti¬ 
tioners,  and,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

The  Clerk:  State  your  full  name  and  address,  please. 

The  Witness:  Frank  H.  Wang,  339  Lenox  Avenue, 
Menlo  Park,  California. 

Direct  Examination 
By  Mr.  Maun : 

Q.  What  is  your  present  occupation,  Mr.  Wang? 

A.  I  am  unemployed.  I  am  a  retired  employee  of  the 
Panama  Canal. 

Q.  When  did  you  retire  from  the  Panama  Canal? 

A.  The  30th  of  June,  1949. 

Q.  Will  you  give  the  Court  a  brief  history  of  where 
you  were  born  and  what  your  formal  education  was? 

A.  I  was  born  on  June  7, 1886,  attended  public  schools 
in  Hudson  Falls,  New  York. 
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At  that  time  I  entered  the  Government  service  in  the 
Post  Office  at  Hudson  Falls,  when  I  was  eighteen  years 
old,  and  continued  in  that  employment  until  January, 
1910,  when  I  was  appointed  as  a  clerk  in  the  Postal 
Service  of  the  Isthmian  Canal  Commission  at  that  time, 
predecessor  of  the  Panama  Canal. 

Q.  What  is  the  Isthmian  Canal  Commission? 

375  A.  The  Isthmian  Canal  Commission  was  a 
Commission  set  up  by  authority  of  Congress  to 

construct  the  Panama  Canal  in  the  Canal  Zone. 

Q.  How  long  did  you  continue  in  the  capacity  as  post¬ 
al  clerk,  or  in  the  postal  service  in  the  Canal  Zone? 

A.  For  some  five  years,  after  which  I  went  into  the 
office  of  the  Chief  of  Division  of  Civil  Affairs  of  the 
Isthmian  Canal  Commission,  which  had  then  become  the 
Panama  Canal,  which  was  the  permanent  organization 
for  operating  the  Panama  Canal. 

Q.  On  what  date  did  you  go  into  that  Commission? 
A.  That  would  be  about  1915  or  ’16. 

Q.  How  long  did  your  service  continue  with  the  Di¬ 
vision  of  Civil  Affairs  ? 

A.  Well,  in  1917,  I  went  over  to  France  as  a  volun¬ 
teer  ambulance  driver  and  stayed  over  there  a  couple  of 
years  and  came  back  to  the  Division  of  Civil  Affairs 
as  a  clerk. 

Q.  In  what  year? 

A.  I  came  back  in  1919,  after  the  first  World  War 
had  been  completed,  and  continued  in  that  position  as 
Assistant  Chief  of  that  Division  until,  I  should  say, 
about  1936,  I  believe.  Let  me  see — it  was  a  little  earlier 
than  that,  about  1934. 

Q.  What  were  your  duties,  Mr.  Wang,  as  Assistant 
Chief  of  the  Division  of  Civil  Affairs  in  the  Canal 
Zone? 

376  A.  The  Division  of  Civil  Affairs  had  charge 
of  such  matters  as  post  offices,  custom  houses, 

shipping  commissioner  offices,  the  license  bureau,  the 
administration  of  estates  of  deceased  persons,  and  mat- 
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ters  of  that  sort,  and  of  somewhat  lesser  importance. 

Q.  Are  you  admitted  to  the  bar  of  any  place,  Mr. 
Wang? 

A.  I  am  admitted  to  the  bar  of  the  Canal  Zone,  to  the 
Circuit  Court  of  Appeals  in  New  Orleans  and  the  Su¬ 
preme  Court  of  the  United  States  and  the  Supreme  Court 
of  the  Republic  of  Panama. 

Q.  During  your  service  in  the  Division  of  Civil  Af¬ 
fairs  of  the  Panama  Canal,  did  you  have  anything  to  do 
with  the  codification  of  the  laws? 

A.  Yes.  From  1928  to  the  dates  of  the  adoption  of 
the  Code  in  1934, 1  first  acted  as  a  member  of  a  lay 
committee,  appointed  by  the  Governor,  to  work  on — 

The  Court:  What  is  that,  the  Governor  of  Panama? 

The  Witness :  Of  the  Panama  Canal  Zone. 

I  worked  on  a  lay  committee  to  work  and  advise  the 
Governor  as  to  the  form  of  the  changes  of  the  laws,  and 
later,  after  those  changes  were  agreed  upon,  I  spent 
some  time  in  Washington  with  a  codifier  and  put  the 
laws  into  codified  form  and  drafted  the  bills  for  the 
enactment  of  the  Code,  and  appeared  before  the  Commit¬ 
tees  of  Congress  in  support  of  that  revision  of  the 
laws  of  the  Canal  Zone.  They  were  finally  adopted 
377  in  1934  as  a  Code. 

By  Mr.  Maun : 

Q.  I  believe  you  stated  you  were  Assistant  Chief  of 
the  Division  of  Civil  Affairs  until  1934.  Did  your  duties 
then  change? 

A.  Yes,  sir.  I  think  it  was  in  1934 1  was  made  Counsel 
of  the  Panama  Canal  and  somewhat  later  a  special  coun¬ 
sel  for  the  Panama  Canal  Railroad,  an  adjunct  of  the 
Panama  Canal. 

Q.  Just  what  is  the  Panama  Railroad? 

A.  The  Panama  Railroad  at  that  time  was  a  New 
York  Corporation  which  operated  the  Panama  Railroad 
proper  on  the  Isthmus.  It  operated  a  number  of  utilities, 
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including  the  commissaries  and  the  telephone  system 
and  a  number  of  related  utilities  of  similar  character  in 
the  Canal  Zone,  and  as  well  operated  a  Steamship  Line 
between  New  York  and  the  Canal  Zone. 

Q.  As  General  Counsel  for  the  Panama  Canal  what 
were  your  duties  and  responsibilities  with  respect  to  the 
Panama  Canal,  as  distinguished  from  the  Panama  Rail¬ 
road? 

A.  Well,  I  had  the  general  duties  of  a  General  Coun¬ 
sel,  which  were  to  consider  all  legal  matters  affecting 
the  Canal,  excepting  the  actual  trial  of  cases,  which 
was  the  duty  of  the  District  Attorney  of  the  Canal  Zone. 

Perhaps  my  principal  duties  were  the  preparation  and 
examination  of  legislation  affecting  the  Canal  and  re¬ 
viewing  general  legislation  of  the  Congress  and 
378  determining  its  effect,  if  any,  on  the  Canal  and 
the  railroad  in  the  Canal  Zone.  And  in  addition 
to  that  the  Counsel — and  I  later  became  General  Coun¬ 
sel — had  important  duties  of  an  advisory  character  to 
the  Governor,  as  to  general  administrative  matters  at 
the  top  level  of  the  Canal  Organization. 

Q.  When  you  refer  to  the  “Governor”,  Mr.  Wang, 
you  refer  to  the  Governor  of  the  Panama  Canal? 

A.  Yes. 

Q.  Did  your  duties  change  any  after  you  became 
General  Counsel? 

A.  When  I  became  General  Counsel  I  also  took 
over  all  legal  matters  affecting  the  Panama  Railroad 
Company  on  the  Isthmus.  Prior  to  that  time  I  had  been 
Counsel  for  the  Canal  and  Counsel  for  the  Railroad. 

Q.  How  long  did  you  remain  General  Counsel  of  the 
Panama  Canal? 

A.  I  was  General  Counsel  until  March,  1940. 

Q.  And  from  then  on,  what  did  you  do? 

A.  I  was  made  executive  secretary  of  the  Canal  at 
that  time. 

Q.  Will  you  tell  the  Court  just  what  you  mean  by  the 
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words  “Executive  Secretary”  as  they  relate  to  the 
Panama  Canal? 

A.  The  Executive  Secretary  is  one  of  the  staff  of 
heads  of  Departments  appointed  by  the  Governor  of  the 
Canal  to  handle  the  different  administrative  and  tech¬ 
nical  activities  of  the  Canal.  The  particular  duties 

379  of  the  Executive  Secretary  were  to  be  head  of 
the  strictly  governmental  activities,  such  as  the 

operation  of  schools,  the  Police  Department,  Fire  De¬ 
partment,  Personnel  Division,  Division  of  Civil  Affairs  of 
which  I  previously  had  been  Assistant  Chief,  the  Gen¬ 
eral  Counsel’s  office  at  that  time,  and  a  few  others, 
which  I  do  not  recall  too  well.  He  had  charge  of  the  cor¬ 
respondence  with  the  Republic  of  Panama  in  matters  af¬ 
fecting  the  two  governments,  that  is,  the  Government  of 
the  Canal  Zone  and  the  Government  of  the  Republic  of 
Panama,  and  in  general,  the  Executive  Secretary  is  an 
adviser  to  the  Governor  on  all  matters  of  a  government¬ 
al  and  administrative  nature  outside  of  the  technical 
and  engineering  problems  affecting  the  operation  of  the 
Canal. 

Q.  Did  you  have  anything  to  do,  as  the  Executive 
Secretary,  with  contacts  between  the  various  other 
governmental  departments  ? 

A.  Of  the  Canal  Zone? 

Q.  Of  the  Canal  Zone  or  other  departments  of  the 
United  States  Government. 

A.  Yes.  I  was  very  closely  contacted  with  the  heads 
of  other  departments  of  the  Canal,  which  was  a  matter 
of  everyday  official  intercourse  between  the  heads  of 
the  departments.  And  once  weekly,  as  a  regular  matter, 
the  Governor  had  a  meeting  of  what  was  roughly  called 
his  cabinet,  which  consisted  of  the  heads  of  the 

380  various  departments  of  the  Canal.  Those  depart¬ 
ments  were  the  Department  of  Operation,  which 

had  to  do  with  the  operation  of  the  Canal — I  mean  the 
operation  and  construction,  so  far  as  any  was  necessary 
— and  most  of  all  the  engineering  problems  related 
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thereto;  the  Mechanical  Division,  and  the  Panama  Rail¬ 
road,  and  we  had  a  Health  Department  which  was  con¬ 
cerned  with  all  matters  of  health  and  sanitation  and 
hospitals  in  the  Zone.  We  had  an  Accounting  Depart¬ 
ment  which  was  concerned  with  all  matters  of  account¬ 
ing  and  auditing.  There  was  the  Marine  Division  which 
had  charge  of  the  actual  movement  of  ships  through  the 
waterway. 

Q.  As  I  understand  it,  then,  there  were  five  or  six 
major  departments? 

A.  There  were  six. 

Q.  In  the  Panama  Canal  organization  itself,  is  that 
right? 

A.  That  is  correct ;  yes  sir. 

Q.  Now,  you  have  mentioned  the  Health  Depart¬ 
ments,  for  instance — who  headed  up  the  Health  Depart¬ 
ment? 

A.  The  Health  Department  was  headed  by  the  Chief 
Health  Officer. 

Q.  Where  did  they  obtain  him,  generally? 

A.  The  Chief  Health  Officer,  during  all  of  the  years 
I  was  with  the  Canal,  was  an  officer  of  the  Medical  Corps 
of  the  United  States  Army,  who  had  been  assigned  to  the 
Canal,  presumably  by  the  Chief  of  the  Medical  Corps 
of  the  Army. 

381  Q.  You  stated  that  you  retired  in  1949.  Did 
you  serve  in  any  other  capacity  in  the  Panama 
Canal  before  your  retirement? 

A.  A  few  months  prior  to  my  departure  I  had  been 
working  almost  exclusively  as  Executive  Secretary  on 
special  problems  with  which  the  Governor  was  concern¬ 
ed,  particularly  of  reorganization,  and  in  order  that  I 
might  devote  all  of  my  time  to  that  I  was  made  Adviser 
to  the  Governor,  which  was  an  invention  to  take  care  of 
that  particular  job. 

Mr.  Leathers:  Pardon  me,  but  I  missed  the  date  on 
that.  Did  you  say  what  date  you  were  referring  to? 
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The  Witness:  That  was,  I  think,  in  April  or  May, 
1949,  several  months  before  I  retired,  at  the  end  of  June, 
in  1949.  And  then,  five  or  six  weeks  before  I  actually 
retired,  the  Engineer  of  Maintenance  of  the  Canal  had 
been  unexpectedly  assigned  to  another  detail  and  I  was 
made  Acting  Engineer  of  Maintenance,  which  is  the 
second  position  under  the  Governor  of  the  Panama  Ca- 
nel. 

Mr.  Leathers:  May  it  please  the  Court  I  fail  to  see 
the  relevancy  of  this  line  of  questioning.  I  think  it  would 
be  appropriate  to  find  out  what  this  is  designed  to 
show  in  connection  with  this  case.  I  cannot  see  where 
what  happened  in  1949  has  very  much  to  do  with  wheth¬ 
er  there  was  a  renegotiation  in  1942. 

The  Court:  Can  petitioner  inform  us  of  that? 

382  Mr.  Maun:  One  of  the  important  questions  is 
whether  the  Panama  Canal  is  part  of  the  War  De¬ 
partment.  We  propose  to  show  through  this  witness  and 
other  witnesses  that — both  in  civilian  and  military  ca¬ 
pacity — just  exactly  what  relationship  there  is,  if  any, 
between  the  Panama  Canal  and  the  War  Department, 
from  an  administrative  standpoint. 

We  believe  this  gentleman  has,  I  believe,  testified  he 
was  in  the  Panama  Canal  from  1910  up  until  1949.  He 
held  practically  every  position  that  could  be  held  by  a 
civilian  employee  in  the  Panama  Canal.  Therefore  he  is 
an  expert  on  this  very  question. 

We  believe  it  will  be  very  enlightening  to  the  Court 
to  know  just  exactly  the  relationship  between  the  vari¬ 
ous  departments,  that  is,  particularly  the  War  Depart¬ 
ment  and  the  Panama  Canal,  because  it  is  quite 
obvious,  if  there  is  no  relationship  between  the  two  the 
Panama  Canal  cannot  be  a  part  of  the  War  Department 
in  Contract  PClp-571,  and  it  would  not  be  subject  to  re¬ 
negotiation. 
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The  Court:  Proceed  with  the  examination,  and  get  to 
the  end  of  it  as  soon  as  you  can. 

By  Mr.  Maun : 

Q.  When  appropriations  are  needed  for  the  Panama 
Canal,  Mr.  Wang,  in  what  manner  are  they  handled? 

A.  Well,  it  is  a  rather  lengthy  process.  The  first  step 
is  for  the  Governor,  through  the  Comptroller  and 
383  and  the  accounting  department  of  the  Canal — 

Mr.  Leathers :  Excuse  me,  your  Honor.  It  seems 
to  me  fairly  clear  that  appropriations  are  a  matter  of 
statute,  and  I  cannot  see  why  we  should  go  into  this 
at  this  time. 

The  Court:  The  statute  may  not  cite  the  procedure. 
Go  ahead.  You  may  state  it  briefly.  Just  state  what 
steps  you  take. 

The  Witness :  Yes. 

The  various  departments  and  divisions  were  requested 
by  the  Accounting  Department  of  the  Canal  Zone  to 
submit  their  estimates  of  the  funds  that  were  required 
for  their  various  purposes,  and  state  what  the  purposes 
were,  and  then  those  figures  were  revised  by  the  Ac¬ 
counting  Department,  reviewed  and  cut  down,  some¬ 
times — 

The  Court:  Do  you  mean  by  the  Accounting  Depart¬ 
ment  of  the  Bureau  of  the  Budget  or  the  General  Ac¬ 
counting  Office? 

The  Witness:  By  the  Budget  Officer  of  the  Panama 
Canal.  The  Comptroller  of  the  Panama  Canal  himself, 
who  is  an  official  of  the  Panama  Canal  and  head  of  one 
of  our  Departments,  reviewed  all  of  those  requests  for 
funds. 

The  Court:  The  requests  went  to  him,  and  then  where 
did  they  go? 
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The  Witness :  And  those  requests  are  tabulated  and  for¬ 
warded  to  the  Governor’s  Office,  and  there  with 

384  his  staff  he  decided  what  final  figures  would  be 
requested  of  the  Budget. 

The  Governor  then  transmitted  those  figures  through 
our  office  in  Washington — that  is,  The  Panama  Canal 
Office  in  Washington. 

The  Court:  Do  they  have  an  office  in  Washington? 
The  Witness:  Yes,  sir. 

The  Court:  Has  that  been  maintained  for  a  long  time? 

The  Witness:  Continuously,  from  the  beginning,  your 
Honor. 

And  they  were  transmitted  then  to  the  Bureau  of  the 
Budget.  And  I  am  now  speaking  of  the  later  years,  that 
is,  during  the  twenty  years  since  the  Bureau  of  the 
Budget  has  been  set  up. 

And  then  at  a  time  fixed  by  the  Director  of  the 
Budget,  the  Governor  appeared  before  the  Bureau  and 
his  experts,  with  the  Chief — 

The  Court:  Before  the  Bureau  of  the  Budget,  you 
mean? 

The  Witness :  That  is  right. 

And  he  appeared  usually  with  the  Chief  of  the  Office 
of  the  Panama  Canal  in  Washington,  and  usually  with 
one  or  two  men  from  his  own  organization  in  the  Canal 
Zone,  and  at  that  time  it  was  determined  that  he  would 
get  what  he  asked  for  or  something  less  or  something 
more. 

385  Then  the  Budget — of  course,  I  cannot  testify 
of  my  own  knowledge  as  to  what  the  Budget  did, 

except  as  to  the  results  that  I  saw. 

The  Court:  It  must  have  concerned  Congress  some 
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time.  The  Bureau  of  the  Budget  sends  the  requisition 
to  the  Appropriations  Committees  of  the  Senate  and  the 
House. 

The  Witness :  That  is  right. 

Usually  he  did  not  get  quite  what  he  asked  for.  And 
then  the  Governor  personally,  usually  with  the  Chief  of 
our  Office  of  the  Panama  Canal  in  Washington,  appeared 
before  the  appropriate  committee  of  the  House  and  la¬ 
ter  of  the  Senate. 

The  Court:  That  would  be  the  Appropriations  Com¬ 
mittee. 

The  Witness :  That  is  correct. 

By  Mr.  Maun: 

Q.  This,  Mr.  Wang,  as  I  understand  your  testimony, 
was  all  by  employees  of  the  Panama  Canal,  is  that 
right? 

A.  Exclusively,  yes,  sir. 

Q.  What  is  the  practice  with  reference  to  the  ap¬ 
pointment  of  the  Governor  of  the  Panama  Canal?  From 
what  organization  is  he  generally  appointed,  and  what 
is  the  length  of  his  term? 

A.  Since  the  permanent  organization  went  into  ef¬ 
fect  on  the  first  of  April,  1914,  it  has  been  the 
386  practice  to  appoint  an  officer  of  the  Engineering 
Corps  of  the  United  States  Army  to  the  position 
of  Governor. 

The  Court:  Who  makes  the  appointment? 

The  Witness:  The  appointment  is  made  by  the  Presi¬ 
dent,  with  the  advice  and  consent  of  the  Senate. 

After  the  first  Governor  was  appointed  he,  after  his 
appointment  was  made,  selected  an  officer  of  the  En¬ 
gineering  Corps,  in  nearly  all  cases,  to  hold  a  second 
position  in  the  Canal  Organization;  that  is  this  posi¬ 
tion  of  Engineer  of  Maintenance,  which  has  since  be- 
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come  Lieutenant  Governor,  since  I  left. 

If  his  selection  is  agreeable  to  this  man,  of  the  Engi¬ 
neer  of  Maintenance  position,  he  is  detailed  to  the 
Governor  by  the  Secretary  of  War,  with  the  approval  of 
the  Secretary  of  War. 

The  Court:  By  “Engineer  of  Maintenance”  you  mean 
that  he  is  the  man  who  looks  after  the  technical  matters 
connected  with  the  Canal?  Are  those  his  duties? 

The  Witness:  Yes.  He  is  the  second  man.  In  fact,  it 
might  be  clearer  if  I  say  that  just  since  I  left  he  is  now 
called  the  Lieutenant  Governor,  and  that  is  his  position. 

The  Court:  His  duties  are  primarily  technical,  of  an 
engineering  type,  is  that  correct? 

The  Witness:  Yes,  sir,  he  has  always  been  an  engi¬ 
neer. 

387  The  Court :  Is  the  Governor  always  an  engineer 
or  is  that  appointment  made  by  the  President,  re¬ 
gardless  of  whether  he  is  an  engineer  or  not? 

The  Witness:  He  has  always  been  an  engineer.  I 
was  going  to  say  that  this  Engineer  of  Maintenance 
serves  for  four  years,  during  the  term  of  the  Governor, 
and  invariably,  up  to  this  time,  the  man  who  is  selected 
as  Engineer  of  Maintenance  is  moved  into  the  Governor’s 
position  upon  the  expiration  of  the  four-year  term  of  the 
Governor.  Governors  have  never  been  reappointed. 

The  Court:  The  term  of  the  Governor  is  four  years? 

The  Witness :  That  is  right. 

The  Court:  Could  he  be  a  civilian? 

The  Witness :  We  have  had  civilian  governors  for  very 
brief  periods  only. 

The  Court:  Wasn’t  Thatcher  Governor  at  one  time? 

The  Witness:  Yes,  but  the  situation  was  somewhat 
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different  at  that  time,  your  Honor.  That  was  during 
the  construction  period,  when  Governor  Thatcher  went 
over.  He  was  the  head  of  the  Department  of  Civil  Ad¬ 
ministration.  He  was  called  by  courtesy  a  governor,  be¬ 
cause  he  was  head  of  the  governmental  activities. 

The  Court :  That  was  before  the  Canal  was  completed, 
was  it? 

The  Witness:  That  is  correct,  before  the  perma- 
388  nent  organization  went  into  effect. 

By  Mr.  Maun: 

Q.  Mr.  Wang,  from  where  is  the  Engineer  of  Mainte¬ 
nance  generally  obtained?  From  any  other  branch  of 
the  Government? 

A.  We  have  had  two  Engineers  of  Maintenance  who 
were  there  for  a  brief  period,  and  they  were  during  war 
periods,  if  I  am  not  mistaken,  when  for  some  reason  or 
other  an  officer  was  not  available  for  a  regular  detail 
to  that  Commission. 

The  Court:  You  mean  an  officer  of  the  Army? 

The  Witness :  That  is  right. 

For  instance,  I  was  not  an  Officer  of  the  Army  during 
the  brief  period  I  served  in  that  position,  and  I  think 
there  were  two  men  some  years  ago  who  held  the  position 
for  brief  periods.  Those  two  men — those  three  men, 
however,  did  not  succeed  to  the  Governor’s  position. 

By  Mr.  Maim : 

Q.  Mr.  Wang,  the  officer  who  is  detailed  down  there 
as  an  Engineer  of  Maintenance,  does  he  become  an  em¬ 
ployee  of  the  Panama  Canal,  or  just  how  is  he  treated? 

A.  Oh,  yes.  He  has  exactly  the  same  status  as  an 
employee,  as  any  other  employee,  while  he  is  on  that  de¬ 
tail. 

Q.  In  what  respect  does  he  have  the  same  status? 
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A.  He  has  the  same  leave  privileges,  the  same  privil¬ 
eges  of  quarters,  and — 

Q.  What  do  you  mean  by  “quarters”? 

389  A.  Living  quarters.  I  mean,  he  is  assigned 
quarters  by  the  Governor,  the  same  as  the  several 

other  several  thousand  employees  are.  He  is  not  assigned 
to  Army  Quarters.  All  of  the  quarters  of  the  Canal  are 
civilian  quarters,  they  are  not  army  quarters. 

The  Court:  Under  the  jurisdiction  and  control  of  the 
Governor  of  the  Canal  Zone? 

The  Witness:  Yes. 

There  are  quarters  for  the  Army  proper  and  those  for 
the  Canal  are  entirely  separate.  These  three  large  Gov- 
enmental  groups,  the  Army,  the  Navy  and  the  Canal 
have  their  own  separate  quarters,  their  own  separate 
recreational  facilities,  and  things  of  that  sort. 

By  Mr.  Maun : 

Q.  Is  the  pay  status  of  the  engineer  of  maintenance 
that  of  an  Army  Officer  of  his  rank,  or  is  it  different? 

A.  The  Engineer  of  Maintenance,  like  other  Navy  and 
Army  Officers  assigned  the  Canal,  continue  to  draw 
their  Army  pay  and  allowances  while  they  are  detailed 
to  that  position,  or  those  positions.  The  positions  them¬ 
selves,  however,  in  nearly  all  cases,  the  salaries  of  those 
positions  are  higher  than  the  regular  Army  pay  and 
allowances  of  these  Army  and  Navy  Officers 

The  Court:  What  do  you  mean  by  “higher”?  Are  they 
paid  more? 

390  The  Witness:  Well,  the  Engineer  of  Mainte¬ 
nance,  for  instance,  the  salary  of  that  position 

would  be  about  $10,000,  I  would  say,  at  the  present  mo¬ 
ment. 

The  salary  of  the  Governor  is,  at  the  present  time, 
$15,000. 
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The  Governor’s  Army  pay  as  a  colonel  or  brigadier 
general  probably  would  be  in  the  neighborhood  of  $650 
a  month.  He  would  draw  that  money  from  the  Army.  He 
would  appear  on  the  Canal  payrolls,  but  the  Canal  would 
pay  him  only  the  difference  between  his  Army  pay  and 
allowances,  and  the  salary  fixed  for  that  position  by 
the  Canal.  That  Canal  salary  is  fixed  by  the  Governor. 

Do  I  make  that  clear?  I  don’t  know  whether  I  do. 

By  Mr.  Maun : 

Q.  In  other  words,  as  I  understand  it,  Mr.  Wang, 
when  the  Engineer  of  Maintenance  comes  down  there 
he  is  placed  in  the  Civil  Service  classification  and  given 
the  pay  allocable  to  that  classification;  is  that  right? 

A.  Yes — it  is  not  a  Civil  Service  position,  by  the 
way,  if  you  said  “Civil  Service”.  I  mean,  it  is  pay  grade 
that  is  established  under  the  Civil  Service  regulations. 
He  is  not  a  Civil  Service  employee,  in  the  sense  that  he 
takes  an  examination,  and  that  sort  of  thing,  but  the 
salary  is  one  that  is  set  up  in  the  salary  tables  applicabla 
to  civilian  employees. 

391  Q.  Not  one  allocable  or  attributable  to  the 
Army  scale  of  pay? 

A.  No. 

Q.  You  mentioned  something  about  recreational  fa¬ 
cilities.  Are  the  Army  Officers  detailed  down  there  en¬ 
titled  to  use  the  Panama  Canal  Civilian  Recreational 
Facilities? 

A.  Yes,  that  is  true.  I  said  there  were  three  groups 
of  facilities  set  up  ordinarily. 

The  Recreational  facilities  of  the  Panama  Canal’s, 
probably  because  they  have  been  there  for  a  long  time, 
are  somewhat  more  elaborate  than  those  provided  for 
enlisted  men  and  even  officers  of  the  Army.  The  result 
is  that  often  the  personnel  of  the  Army  and  Navy  will 
use  our  facilities,  and  we  have  encouraged  them  to  do 
that.  I  say  “we”  and  I  mean  the  Panama  Canal  people. 
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The  converse  of  that  is  not  true,  however,  because  the 
facilities  of  the  Army  and  Navy  commissaries  and  ships’ 
stores  and  their  motion  pictures  and  their  clubs  are  not 
available,  however,  to  employees  of  the  Panama  Ca¬ 
nal,  unless  those  men  happen  to  be  officers  of  the 
Army  or  Navy. 

Q.  In  other  words,  they  are  not  available  to  civilian 
employees  of  the  Panama  Canal  ? 

A.  That  is  correct. 

Q.  Are  those  facilities  available  to  civilian  employees 
of  the  Army  down  there? 

392  A.  The  facilities  of  the  Canal  are  available  to 
the  Army,  yes. 

Q.  I  mean,  are  the  recreational  facilities  of  the  Army 
and  Navy  down  there  available  to  them? 

A.  Oh,  no. 

Q.  Is  it  true  that  Navy  officers  are  sometimes  de¬ 
tailed  to  duty  down  there  the  same  as  Army? 

A.  Yes. 

The  Marine  Superintendent  of  the  Canal  is  a  Navy 
Officer  and  the  Port  Captains  are  Navy  Officers,  and  we 
have  one  other  Navy  Officer. 

I  hope  you  will  excuse  me  if  I  continue  to  say  “we”, 
because  I  have  not  gotten  out  of  the  habit  of  being  an 
employee  of  the  Panama  Canal. 

Mr.  Leathers:  I  move  to  strike  that  answer.  It  seems 
to  me — 

The  Court:  I  think  we  have  probably  exhausted  most 
of  the  subject.  Is  there  anything  further  about  the  mat¬ 
ter  that  counsel  wishes  to  elicit  from  the  witness? 

Mr.  Maun:  Just  a  little  bit  more,  your  Honor.  We  want 
to  go  into  some  detail  on  this. 

The  Court:  I  think  you  have  gone  into  some  detail 
now. 
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Mr.  Maun:  We  want  to  go  into  some  detail  on  this 
because  of  the  fact  that  the  renegotiation  agen- 

393  cies  think  one  is  a  department  of  the  other,  and 
that  is  the  reason  that  we  wanted  to  go  into  some 

detail. 

We  will  be  through  with  this  phase  in  a  few  minutes. 
The  Court :  Do  it  as  soon  as  you  can. 

By  Mr.  Maun : 

Q.  What  is  the  situation  with  respect  to  the  retire¬ 
ments  of  employees  of  the  Panama  Canal?  Are  they  re¬ 
tired  on  any  Act  relating  to  civilian  employees  of  the 
Army,  or  some  other  Act? 

A.  The  employees  of  the  Panama  Canal  and  Railroad 
were,  until  last  year,  or  until  1949,  retired  under  a 
Canal  Zone  Retirement  Act. 

However,  in  1949,  the  Canal  Zone  Act  was  merged  with 
the  General  Act  and  they  are  retired  now  under  the  Gen¬ 
eral  Civil  Service  Retirement  Act.  I  am  speaking  of 
American  employees. 

Q.  By  an  Executive  Order  issued  on  September  5, 
1939,  by  President  Roosevelt,  the  Commanding  General 
down  there  was  placed  in  charge  of  the  security  provi¬ 
sions.  What  position  did  you  have  at  that  time,  Mr. 
Wang? 

A.  In  1939,  I  was  General  Counsel,  at  that  time,  for 
the  Canal. 

Q.  Did  you  observe  the  effect  of  the  Executive  Or¬ 
der  which  was  issued  then,  on  the  functions  of  the  Pana¬ 
ma  Canal? 

A.  It  made  no  particular  difference,  because 

394  the  Canal  carried  on  much  as  it  did  before,  except, 
of  course,  because  of  the  pendency  or  imminence 

of  war,  we  were  doing  a  great  deal  more  work  and 
employing  a  great  many  more  people,  getting  ready  for 
the  war.  The  appointment  of  a  Commanding  General  in 
that  War  position — I  know,  because  of  my  close  contact 
with  the  Governor  there  and  frequent  conferences  be- 
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tween  the  Governor  and  the  Commanding  General — but 
if  you  mean :  Was  there  any  difference  in  the  actual  ad¬ 
ministration  of  the  Canal  by  the  Governor — 

Q.  That  is  right. 

A.  So  far  as  the  average  employee  and  the  average 
activities  were  concerned,  I  would  say  “No”,  that  there 
was  no  appreciable  difference,  except  in  that  considerable 
increase  in  the  activity  of  the  Canal,  and  they  went  on 
as  they  did  before. 

Q.  Did  the  Governor  retain  and  exercise  during  that 
period  of  time  all  of  the  miscellaneous  powers  which  he 
had  formerly  exercised? 

A.  The  same  as  before. 

Mr.  Leathers:  I  would  like  to  object  to  that,  your 
Honor.  It  seems  to  me  that  that  is  a  matter — 

The  Court:  He  has  already  answered. 

Mr.  Leathers:  May  the  record  show  my  objection. 

By  Mr.  Maun : 

Q.  Mr.  Wang,  are  you  familiar  with  any  study 
395  that  was  made  with  reference  to  increasing  the 
facilities  and  the  capacity  of  the  Panama  Canal? 

A.  Well,  yes. 

The  Court:  Don’t  the  record  show  that,  the  acts  of  Con¬ 
gress? 

Mr.  Maun:  I  believe,  your  Honor,  they  will  not  do  so 
completely.  I  believe  this  is  very  important  in  our  case, 
because  it  goes  to  the  question  of  whether  this  was  a 
contract  let  in  wartime,  and  whether  it  was  a  contract 
under  emergency  conditions. 

The  Court :  If  you  know  any  antecedents  leading  up  to 
it,  I  think  the  records  of  Congress  and  the  statutes  will 
show  what  was  done.  If  you  want  to  show  the  extent  of 
his  knowledge  as  to  conditions  that  led  up  to  that,  you 
may  do  so  briefly. 
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Mr.  Leathers :  May  the  record  show  my  objection  to  the 
whole  line  of  questions? 

It  seems  your  Honor  s  observation  was  perfectly  sound 
that  the  statutes  will  show  it. 

Mr.  Maun :  If  Mr.  Leathers  will  concede  it  was  not  let 
in  wartime  or  under  emergency  conditions,  all  right. 

Mr.  Leathers:  The  stipulations  will  show  the  dates 
of  these  things. 

The  Court:  Yes.  I  recall  something  in  the  stipulation 
about  that,  but  I  don’t  know  or  remember  the  extent  of 
it. 

396  By  Mr.  Maun : 

Q.  Will  you  continue  then,  Mr.  Wang? 

A.  The  need  for  increasing  the  capacity  of  the  Canal 
became  apparent  when  the  tonnage  of  shipping  through 
the  Canal  and  the  number  of  ships  increased  very  rapid¬ 
ly.  For  instance,  in  1917,  during  the  first  year,  or  first 
full  year  of  the  operation  of  the  Canal — it  was  opened 
in  1914 — the  tonnage  was  about  17,000,000  tons.  At  the 
end  of  the  fiscal  year  1929  that  had  increased  to  some¬ 
thing  like  29,000,000  tons.  That  created  quite  a  problem, 
first  as  to  the  amount  of  water  that  was  necessary  for 
the  Canal — it  had  become  dangerous,  actually,  because 
of  the  shortage  of  water,  to  lock  ships  through  the  Canal. 
That  is,  the  lake  level  was  low. 

Because  of  that  situation,  Congress  authorized  an  in¬ 
vestigation  in  1929  to  determine  what,  if  anything,  should 
be  done. 

The  first  thing  that  was  done  was  to  build  Madden  Dam 
and  to  store  water  which  took  care  of  the  lockage  prob¬ 
lem. 

When  Madden  Dam  had  been  completed  and  the  water 
problem  had  been  solved — 
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Q.  When  was  Madden  Dam  completed? 

A.  Some  time  early  in  1930,  probably  1931  or  ’32, 
something  like  that. 

Some  time  after  that  Congress  again — I  don’t 

397  know  the  date — authorized  further  studies  to  be 
made,  and  that  included  a  study  of  all  of  the  avail¬ 
able  canal  sites,  including  Columbia,  Nicaragua  and  else¬ 
where.  And  then  it  was  decided  that  additional  locks 
should  be  built.  It  wasn’t  decided,  but  I  mean  the  inves¬ 
tigation  showed  that  was  the  practicable  method  to  in¬ 
crease  the  number  of  ships  that  could  be  locked  through 
the  Canal. 

Some  time  later  the  Congress — and  this  was  in  1939, 
I  am  quite  certain,  early  in  1939 — Congress  authorized 
this  Canal  project  to  be  gotten  under  way  and  the  Appro¬ 
priations  Committee  later  appropriated  a  considerable 
sum  of  money,  I  think  over  $200,000,000,  to  proceed  with 
this  lock  project.  That  was  fairly  well  under  way  as  to 
the  excavation  when  we  actually  got  into  a  war  status, 
which  had  been  anticipated  for  some  time. 

That  is  as  far  as  we  got,  and  the  work  was  discon¬ 
tinued,  of  course,  along  in  1942, 1  should  think,  something 
like  that. 

Q.  Are  you  familiar  with  contract  Number  PClp- 
571? 

A.  Yes,  if  that  is  the  contract  for  constructing,  or 
for  the  excavation.  I  am  familiar  with  it  as  the  excava¬ 
tion  contract  at  Gatun.  I  am  familiar  with  that.  The 
number  does  not  register  with  me  particularly. 

That  was  the  first  of  the  contracts  to  get  under  way. 

That  was  the  first  contract  under  way,  and  the 

398  Wartime  project  was  well  under  way  when  the 
whole  project  was  discontinued. 

Mr.  Maim:  I  have  no  further  questions. 
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The  Court:  Do  you  have  any  questions. 

Mr.  Leathers:  Yes.  I  would  like  to  ask  one  or  two 
questions. 

Your  Honor,  may  I  ask  how  long  you  intend  to  sit  this 
afternoon? 

The  Court:  We  are  getting  toward  that  time  now.  I 
usually  sit  until  around  4 :30. 1  thought  we  might  finish 
with  this  witness. 

Mr.  Leathers:  I  think  that  might  be  so,  but  I  would 
like  to  look  at  my  notes  a  minute  and  a  couple  of  docu¬ 
ments  I  have.  That  would  take  a  few  minutes.  May  I  have 
permission  to  do  that? 

The  Court.  Yes,  you  may 
Cross  Examination 
By  Mr.  Leathers : 

Q.  Mr.  Wang,  I  do  not  think  I  have  many  questions, 
and  I  do  not  think  it  will  take  very  long.  There  are  one  or 
two  points  that  I  am  not  clear  on. 

You  testified,  as  I  understand  it,  that  the  Governor  of 
the  Panama  Canal  was  appointed  by  the  President,  is 
that  correct? 

399  A.  That  is  correct,  yes,  sir. 

Q.  Now,  is  it  not  true  that  he  is  appointed 
from  a  list  of  officers  recommended  by  the  Chief  of  En¬ 
gineers? 

A.  He  may  be.  I  am  not  quite  sure  what  the  mechan¬ 
ics  of  arriving  at  the  appointment  are. 

Q.  And  the  Chief  of  Engineers,  of  course,  is  a  part 
of  the  Army? 

A.  Oh,  yes. 

Q.  The  United  States  Army? 

A.  Yes,  sir. 

Q.  This  testimony  that  you  have  given,  with  respect 
to  the  differences,  and  so  forth,  between  the  Panama  Ca- 
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nal  and  the  War  Department,  that  is,  the  similarities  and 
difference,  while  you  were  there  in  that  position,  you 
know,  did  you  not,  that  the  War  Department  had  ruled 
that  the  Panama  Canal  contracts  were  subject  to  rene¬ 
gotiation? 

Mr.  Maun:  I  object  to  that,  your  Honor.  It  is  entirely 
immaterial  what  some  agency  of  the  Government,  prob¬ 
ably  having  no  authority  to  do  so,  ruled.  If  they  did  so 
rule,  it  doesn’t  make  any  difference. 

The  Court:  This  is  cross  examination.  I  will  permit 
the  witness,  if  he  knows  anything  about  that,  to  answer. 

The  Witness :  I  am  not  quite  so  sure  I  understood  the 
question.  Was  it  that  I  knew? 

By  Mr.  Leathers : 

400  Q.  Yes.  You  knew,  didn’t  you,  that  the  War 

Department  had  ruled  that  the  Panama  Canal  con¬ 
tracts  were  subject  to  renegotiation? 

A.  No ;  I  didn’t  know  that,  Mr.  Leathers. 

Q.  You  were  the  General  Counsel,  weren’t  you? 

A.  Until  March,  1940. 

Q.  After  that  you  were  what? 

A.  I  was  Executive  Secretary  after  that. 

Q.  Wouldn’t  you  have  ordinarily  known  what  the 
rulings  were? 

A.  No,  I  wouldn’t.  The  third  locks  project,  under 
which  this  contract — 

Q.  I  am  not  talking  about  this  contract,  I  am  talking 
about  a  general  ruling. 

Mr.  Maun:  Your  Honor,  he  has  testified  he  did  not 
know,  and  whether  he  should  have  known  or  ought  to 
have  known  is  not  very  material. 

The  Court:  He  wants  to  know  why  he  didn’t  know.  He 
says  he  didn’t  know. 

By  Mr.  Leathers : 
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Q.  You  testified  that  shortly  after  the  War  com¬ 
menced  the  work  on  the  third  locks  excavation — that  is 
what  it  was  called,  was  it  not? 

A.  Yes. 

Q.  That  was  discontinued,  you  testified.  Ac- 

401  tually  it  continued  for  some  time  after  that,  did 
it  not?  Didn’t  it  run  up  to — 

A.  Yes,  until  along  in  1942  or  possibly  even  a  little 
later  than  that. 

Q.  Actually  it  ran  up  to  in  1943,  did  it  not,  quite  a 
ways?  A.  It  quite  possibly  did. 

Q.  And  actually  you  were  not  involved  in  getting 
priorities  and  other  governmental  assistance  for  the 
contractors  who  were  working  on  those  jobs? 

A.  No,  I  was  not.  I  was  concerned  in  getting  em¬ 
ployees  for  the  Canal,  because  we  were  having  difficul¬ 
ties. 

Q.  But  you  were  not  involved  in  getting  priorities  as¬ 
sistance  for  those? 

A.  For  employees  or  materials?  Materials  would  not 
have  fallen  within  my  bailiwick  at  all,  employees  would 
have. 

Q.  As  Executive  Assistant  to  the  Governor,  you 
would  not  have  known  anything  about  obtaining  mate¬ 
rials  ? 

A.  No,  I  would  have  nothing  to  do  with  that.  We 
had  a  supply  department  that  was  concerned  entirely 
with  the  matter  of  materials. 

Q.  But  I  thought  your  testimony  indicated  that  you 
were  sort  of  an  Assistant  Governor,  or  Lieutenant  Gov¬ 
ernor  or  whatever  it  was? 

A.  No.  I  started  to  explain  that  the  organiza- 

402  tion  that  was  charged  with  the  responsibility  for 
carrying  out  the  locks  project  was  a  special  divi¬ 
sion,  not  one  of  those  which  I  named,  but  one  specially 
set  up.  And  those  problems  were  handled  directly  be¬ 
tween  the  Supervising  Engineer  of  that  important  divi¬ 
sion,  and  the  Governor  himself.  And  usually,  the  Super- 
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vising  Engineer,  when  difficulties  of  that  sort  arose 
about  materials,  would  himself  have  come  to  Washing¬ 
ton  to  look  after  it.  As  a  matter  of  fact,  I  think  perhaps 
he  did. 

Q.  Does  that  mean  that  quite  a  bit  could  have  been 
going  on  there  that  you  did  not  know  anything  about? 

A.  As  to  that  particular  project  there  were  many 
things  I  didn’t  know  about. 

Q.  That  would  be  true  of  such  things  as  priorities, 
you  testified? 

A.  Yes,  that  is  true. 

Q.  How  about  contracts?  How  about  renegotiation? 

A.  I  didn’t  know  about  that  because  I  was  not  Gen¬ 
eral  Counsel  at  that  time.  It  would  have  gone  from  the 
Supervising  Engineer  in  charge  of  the  project  to  the 
Governor’s  Office  and  back  to  the  General  Counsel  of 
the  Canal. 

Q.  In  other  words,  for  all  you  know  the  War  De¬ 
partment  may  have  issued  such  a  ruling? 

A.  Quite  possibly  it  might;  I  didn’t  know. 

Q.  How  about  employees?  Did  I  understand 
403  you  to  say  that  you  were  engaged  in  handling  the 
employee  situation? 

A.  Well,  the  personnel  division  was  under  my  charge. 

Mr.  Leathers :  May  I  have  that  marked  for  identifica¬ 
tion? 

The  Clerk :  That  will  be  marked  Exhibit  YY  for  iden¬ 
tification. 

(Respondent’s  Exhibit  YY  as  marked  for  identifica¬ 
tion.) 

Mr.  Leathers:  And  may  I  have  Exhibits  RR  and  SS 
please? 

By  Mr.  Leathers : 

Q.  Mr.  Wang,  I  would  like  to  show  you  this  excerpt, 
being  Exhibit  RR  I  am  showing  you,  and  ask  you  if 
you  saw  that  ruling? 
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Mr.  Maun:  I  object  to  this  line  of  cross  examination. 
That  exhibit  has  not  been — 

The  Court:  It  was  marked  for  identification. 

Mr.  Maun:  That  is  right.  The  objection  to  that  has  been 
sustained  on  the  grounds  we  have  a  right  to  look  at  the 
entire  manual.  It  is  completely  immaterial  whether  lie 
has  ever  seen  it  or  not. 

Mr.  Leathers:  It  seems  to  me  I  am  entitled  to  cross 
examine  this  witness,  to  find  out  what  the  scope  of  his 
knowledge  is. 

The  Court:  You  would  have  to  cross  examine 
404  him  about  something  he  has  been  interrogated 
about.  He  was  not  asked  anything  about  that. 

Mr.  Leathers:  My  understanding  was  that  he  was 
asked  in  general  about  the  general  relationship  of  the 
War  Department  in  the  Panama  Canal.  It  seems  to  me  I 
am  entitled  to  show  the  limitations  on  the  knowledge 
that  he  has. 

The  Court:  Let  me  see  RR. 

Mr.  Leathers :  In  other  words,  it  seems  to  be  material 
to  show  the  weight  to  be  given  to  his  testimony,  and  to 
show  what  matters  he  did  and  did  not  know  about. 

Mr.  Maun:  I  assume  there  were  millions  of  things  he 
did  not  know  about.  I  do  not  believe  that  goes  to  the 
credibility  of  any  witness. 

The  Court :  You  can  ask  him  if  he  is  familiar  with  that. 

The  Witness:  What  was  the  question? 

Mr.  Leathers:  Will  you  repeat  the  question,  please? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  I  don’t  recall  having  seen  it. 

By  Mr.  Leathers : 
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Q.  That  would  equally  be  true  of  Exhibit  SS,  which 
is  the  same  ruling? 

A.  Yes,  that  is  correct. 

Q.  Now,  where  were  you  on  about  November  19, 
1941?  What  was  your  duty  then? 

405  A.  I  was  Executive  Secretary  at  that  time. 
Q.  Did  you  at  that  time  know  anything  about 

the  question  of  eligibility  for  Certificates  of  Non-Reim¬ 
bursement  for  cost  of  the  emergency? 

A.  No,  not  a  thing. 

Q.  I  would  like  to  show  you  this  ruling  from  the 
Judge  Advocate  General’s  Department,  dated  November 
19th,  1941,  identified  as — 

Mr.  Maun:  Just  a  minute.  Your  Honor,  that  has  not 
even  been  offered  in  evidence.  No  foundation  whatsoever 
has  been  laid  for  it.  I  have  not  seen  it.  I  did  not  go  into 
examination  about  this  on  direct  and  I  do  not  even  know 
what  the  document  is.  I  do  not  know  what  materiality  it 
would  have  to  the  cross  examination  of  this  witness. 

The  Court:  It  looks  to  me  like  you  are  getting  rather 
far  afield. 

Mr.  Leathers:  I  will  withdraw  that  question. 

By  Mr.  Leathers : 

Q.  I  would  like  to  have  this  point  cleared,  though: 
You  testified  that  you  know  nothing  about  the  renego¬ 
tiation  of  the  Panama  Canal  contracts? 

A.  I  don’t  think  I  testified  that,  no. 

Q.  Well,  do  you  know  anything  about  the  renego¬ 
tiation  of  the  contract? 

A.  I  knew  generally  that  there  was  legislation 

406  on  the  subject  of  renegotiation,  but  I  knew  noth¬ 
ing  about  its  particular  application  to  contracts 

in  the  Panama  Canal.  I  have  no  contact  with  it  and 
would  not  have,  in  my  position. 

Q.  Well,  now,  do  you  know  what  effect  the  so-called 
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40-hour  week  law  had?  Is  that  something  you  know 
about? 

A.  I  don’t  quite  understand  that  question.  I  know 
something  about  the  40-hour  week  law,  I  can  answer 
“Yes”  to  that. 

Q.  Was  that  suspended  in  the  Panama  Canal? 

A.  I  believe  it  was. 

Q.  During  the  war  period  ? 

A.  I  believe  it  was. 

Q.  Was  that  something  that  came  under  your  juris¬ 
diction? 

A.  It  came  within  my  knowledge. 

Q.  Well,  but  you  did  not  have  anything  in  particular 
to  do  with  that — or  did  you? 

A.  Well,  I  don’t  quite  understand  what  you  mean 
when  you  say  “Did  I  have  anything  to  do  with  it?” 

Q.  What  I  mean  to  say  is:  Would  it  have  been  un¬ 
der  your  jurisdiction  to  determine  whether  or  not  the 
contractors  there  were  complying  with  that  law? 

A.  The  question  never  arose  in  my  mind.  I  just  have 
a  dim  recollection  that  inspectors  were  concerned,  or  had 
been  sent  up  to  take  care  of  that  provision,  and  I  don’t 
recall  that  we  had  any  particular  differences  with 
it. 

407  Mr.  Leathers :  That  is  all  I  have. 

The  Court:  Are  there  any  further  questions  of 
the  witness? 

Mr.  Maun :  Just  a  very  few. 

The  Court:  We  will  get  through  with  this  witness. 
Re-Direct  Examination 
By  Mr.  Maun : 

Q.  Did  I  understand  your  testimony,  Mr.  Wang,  that 
the  Panama  Canal  had  inspectors,  and  that  there  was 
no  difficulty  with  the  40-hour  week? 
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A.  I  have  a  recollection  that  inspections  were  ob¬ 
served  or  were  set  up  to  see  that  the  law  was  observed. 
That  is  a  general  recollection  that  I  have  in  the  matter. 

I  ought  to  explain,  if  I  may,  that  the  Special  Engineer¬ 
ing  Division  was  quite  an  independent  organization, 
set  up  quite  independently  for  reporting  directly  to  the 
Governor  or  the  Engineer  of  Maintenance  on  nearly 
all  matters  relating  to  that  project. 

Q.  Mr.  Leathers  showed  you  Exhibit  SS,  and  on 
the  second  page  thereof,  in  Section  332.7,  I  want  you  to 
read  that  (handing  to  witness). 

A.  Yes,  sir. 

Q.  I  would  like  to  have  you  read  the  second  page  of 
Exhibit  RR,  which  is  apparently  some  excerpts 
408  from  some  departmental  communication  (hand¬ 
ing  to  witness ) . 

A.  Yes. 

Q.  You  notice  it  states  that  the  Panama  Canal  con¬ 
tracts  are  to  be  treated  as  Panama  contracts  of  the  War 
Department?  Do  you  agree  with  that? 

A.  Not  at  all. 

Mr.  Leathers :  I  object  and  move  the  answer  be  strick¬ 
en. 

The  Court:  I  am  not  sure  I  understood  the  question. 

Mr.  Maun :  I  asked  him  if  he  agreed  with  the  interpre¬ 
tation  by  the  War  Department. 

The  Court :  I  will  let  the  answer  stand. 

Mr.  Leathers :  May  the  record  show  my  objection.  I  feel 
it  is  immaterial. 

Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Is  this  witness  finally  excused? 

Mr.  Maun:  Yes. 

Mr.  Galloway:  I  find  there  are  a  number  of  other  sub- 
poenaes  here  and  witnesses  are  here  under  those  sub- 
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poenaes.  May  they  all  be  extended? 

The  Court :  Is  that  in  reference  to  that  motion  to  quash  ? 
Is  that  what  you  have  reference  to? 

Mr.  Galloway:  No,  I  handled  that  before  your  Honor 
when  I  arose  before. 

409  Also  there  are  a  number  of  witnesses  here  now 
under  subpoena,  other  witnesses,  to  testify  orally. 

The  Court:  Of  course,  they  are  here  under  the  juris¬ 
diction  of  the  Court  now,  and  the  subpoena  holds  good 
until  discharged. 

Mr.  Galloway:  They  will  be  extended,  then? 

The  Court:  Certainly. 

********* 

Glen  E.  Edgerton 

was  called  as  a  witness  by  and  on  behalf  of  the 
Petitioners,  and  first  having  been  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

422  Direct  Examination 

The  Clerk:  State  your  name  and  address  for 
the  record. 

The  Witness :  Glen  E.  Edgerton ;  address  104-B,  West¬ 
chester  Apartments,  Washington  16.  D.  C. 

By  Mr.  Maun : 

Q.  Will  you  give  the  Court  a  brief  history  of  your 
background,  your  formal  education,  some  of  the  posi¬ 
tions  that  you  have  held? 

A.  Well,  I  went  to  the  Kansas  State  College,  from 
which  I  graduated  in  1904.  I  went  to  the  U.  S.  Mili¬ 
tary  Academy,  graduating  in  1908;  commissioned  sec¬ 
ond  lieutenant  in  the  Corps  of  Engineers,  served  in  the 
Corps  of  Engineers  for  about  35  years  in  varying  grades 
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from  second  lieutenant  to  Colonel,  and  subsequently  was 
appointed  a  Brigadier-General  in  the  U.  S.  Army,  and 
subsequently  Major-General.  I  retired  from  active  mili¬ 
tary  service  in  April,  1949. 

Q.  What  is  your — 

A.  I  have  got  more  history  yet. 

I  was  Chief  Engineer  of  the  Alaska  Road  Commis- 
tion.  I  servedwith  the  Panama  Canal,  Isthmian  Construc¬ 
tion,  Panama  Canal;  served  as  District  Engineer  in  two 
or  three  Districts  for  the  War  Department;  served 
during  the  War  with  the  Engineer  troops. 

I  was  engineer  of  maintenance  for  the  Panama 
423  Canal  and  Governor  of  the  Panama  Canal ;  subse¬ 
quently  Director  of  the  International  Division,  A. 
U.  S.;  later  Director  for  the  China  Office  of  UNNRA. 
The  last  assignment  was  President  of  the  Beach  Erosion 
Board  of  the  Corps  of  Engineers. 

Q.  What  is  your  present  capacity,  General  Edger- 
ton? 

A.  I  am  engaged  now  by  the  Commission  on  Reno¬ 
vation  of  the  Executive  Mansion,  as  Executive  Officer. 

The  Court:  What  Commission? 

The  Witness :  Commission  on  Renovation  of  the  Execu¬ 
tive  Mansion,  sir. 

By  Mr.  Maun: 

Q.  What  is  that,  known  commonly  as  the  White 
House? 

A.  No,  sir,  commonly  known  as  the  Commission  on 
the  Renovation  of  the  Executive  Mansion. 

Q.  Were  you  subpoenaed  to  testify  here,  General? 

A.  Yes. 

Q.  You  stated  in  your  history  you  were  the  Gov¬ 
ernor  of  the  Panama  Canal,  is  that  right? 

A.  From  1940  to  1944. 

Q.  Was  that  during  the  period  in  which  contract 
PClp-571  was  under  construction? 
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A.  I  don’t  identify  that  contract  by  number.  The  con¬ 
tract  of  the  Wunderlich  and  Okes  association  was  in  ef¬ 
fect  during  that  time.  It  was  undertaken  and  completed 
in  that  time. 

Q.  We  have  identified  it  heretofore  in  Court 

424  as  571,  for  convenience.  However  you  refer  to  it 
is  perfectly  all  right. 

Will  you  tell  the  Court,  General  Edgerton,  just  what 
Is  the  custom  in  regard  to  appointment  of  the  Governor 
of  the  Panama  Canal? 

A.  The  Governor  is  appointed,  nominated  by  the  Sec¬ 
retary  of  War,  appointed  by  the  President  and  con¬ 
firmed  by  the  Senate. 

Q.  Generally  who  is  selected  as  the  Governor  of  the 
Panama  Canal? 

A.  Well,  it  has  been  pretty  established  policy  it 
should  be  the  Engineer  of  Maintenance  who  steps  up 
to  Governor  when  the  vacancy  occurs. 

Q.  Who  is  the  Engineer  of  Maintenance?  What  do 
you  have  reference  to? 

A.  The  title  of  that  position  has  been  changed  late¬ 
ly,  but  in  my  time  the  Engineer  of  Maintenance  was 
the  second  man  in  the  organization.  He  was  the  imme¬ 
diate  assistant  to  the  Governor,  acted  as  Governor 
when  the  Governor  was  absent.  He  had  duties  almost  co¬ 
extensive  with  those  of  the  Governor,  had  certain  speci¬ 
fic  duties,  certain  divisions  reported  to  him,  but  he  also 
was  in  with  the  Governor,  delegated  to  him. 

Q.  Generally,  where  was  this  Engineer  of  Mainte¬ 
nance  obtained  from? 

A.  From  the  Corps  of  Engineers,  without  exception. 

Q.  When  he  went  down  to  the  Panama  Canal  from 
the  Corps  of  Engineers,  did  he  become  an  employee  of 
the  Panama  Canal? 

425  A.  Yes,  sir. 

Q.  He  was  paid  at  the  rates  provided  by  the 
Panama  Canal  Act,  is  that  right? 
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A.  Yes,  he  was  paid  the  difference  between  his  Army- 
pay  and  the  pay  of  the  position  which  he  occupied  in 
the  Canal  organization. 

Q.  What  were  the  regulations  relative  to  leave  and 
vacation,  medical  attention,  insofar  as  the  employee  of 
the  Panama  Canal,  as  distinguished  from  the  Army  of¬ 
ficers? 

Mr.  Leathers :  May  it  please  the  Court,  I  don’t  like  to 
object  to  that  but  I  don’t  see  any  relevancy  or  material¬ 
ity. 

The  Court:  It  strikes  me  you  are  going  into  too  many 
details. 

Mr.  Maun:  Your  Honor,  the  very  important  question 
here  is  whether  the  Panama  Canal  is  part  of  the  War 
Department.  We  will  endeavor  to  show  through  the  peo¬ 
ple  who  were  top  administrators  down  there  just  ex¬ 
actly  what  the  factual  situation  is. 

The  Court:  All  right.  I  overrule  the  objection. 

Mr.  Leathers:  May  the  record  show  my  objection  and 
exception? 

The  Court:  Very  well,  Confine  it  as  much  as  you  can 
to  generalities  and  don’t  go  into  details.  I  don’t  think 
the  details  are  essential. 

The  Witness:  Could  I  have  the  question  read  again? 

The  Court:  Very  well. 

426  (The  question  was  read  by  the  reporter  as  fol¬ 
lows  :  “Question.  What  were  the  regulations  rela¬ 
tive  to  leave  and  vacation,  medical  attention,  insofar  as 
the  employee  of  the  Panama  Canal,  as  distinguished 
from  the  Army  officers?”) 

The  Witness:  The  officers  had  the  same  rights,  priv¬ 
ileges  and  obligations  as  other  employees  in  the  Canal. 
They  had  hospitalization  on  the  same  terms  as  the  Ca- 
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nal  employees  and  they  were  exactly  like  the  other  em¬ 
ployees. 

By  Mr.  Maun : 

Q.  You  were  Engineer  of  Maintenance,  were  you 
not,  Governor,  at  the  time  the  President  issued  his  ex¬ 
ecutive  order  on  September  9,  1939,  placing  the  Com¬ 
manding  Officer  in  charge? 

A.  Yes,  sir. 

Q.  Did  your  duties  as  Engineer  of  Maintenance 
change  after  that  time? 

A.  No,  sir. 

Q.  You  remained  practically  the  same,  is  that  right? 

A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  just  generally,  not  too  much 
in  detail,  just  the  background  of  the  construction  or  the 
proposed  construction  of  the  Third  Locks  Project? 

A.  Well,  the  Third  Locks  Project  was  conceived — 

The  Court:  So  the  Court  can  understand,  that  is  cov¬ 
ered  by  which  one  of  these  contracts? 

427  Mr.  Maun.  That  is  covered  in  part,  your  Honor, 
by  contract  571.  There  were  many  other  contracts 
which  were  not  before  the  Court. 

The  Court:  I  wanted  to  get  an  idea.  Proceed. 

The  Witness:  The  Third  Locks  Project  was  the  re¬ 
sult  of  a  long  series  of  studies  and  considerations  given 
almost  continuously  by  the  Canal  administration  to  the 
future  needs  of  the  Canal,  and  it  was  concluded  early 
in  the  existence  of  the  Canal  that  additional  locks  would 
have  to  be  provided  for  capacity  in  some  period  in  the 
future,  variously  estimated,  usually  thought  to  be  about 
1960. 

The  Canal  authorities  saw  that  time  approaching. 
They  concluded  in  their  judgment  the  work  should  be 
instituted  and  made  detailed  designs,  presented  recom¬ 
mendations  for  adoption  of  such  a  project  and  for  its 
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execution  in  accordance  therewith,  as  soon  as  the  appro¬ 
priations  could  be  obtained. 

There  were  two  reasons  for  needing  additional  locks. 
One  was  for  capacity  of  the  Canal ;  the  number  of  ships 
it  could  handle  obviously  could  be  increased  if  there  was 
additional  locks  throughout  and  furthermore  the  design 
of  ships  had  made  it  impossible  to  pass  through  the  locks 
which  were  built  in  the  construction  days,  for  a  num¬ 
ber  of  the  larger  ships.  There  were  about  three  ships 
that  could  not  go  through  the  Panama  Canal  at  the  time 
the  Third  Locks  Project  was  instituted.  The  recommen¬ 
dations  of  the  Governor  and  his  assistant,  and 
428  the  Secretary  of  War,  were  finally  approved  by 
Congress.  The  construction  was  authorized  and 
appropriations  were  made  and  the  work  was  started. 

Q.  Were  these  appropriations  made  and  the  work 
started  prior  to  the  entry  of  the  U.  S.  into  the  second 
World  War? 

A.  Yes,  sir.  The  first  appropriations  for  construc¬ 
tion  became  available  on  July  1, 1940.  Part  of  the  appro¬ 
priations  for  the  fiscal  year  1941, 1  believe. 

Q.  During  what  period  of  time  were  the  plans  and 
specifications  for  the  Third  Locks  prepared  by  the 
Panama  Canal? 

A.  Well,  they  were  prepared,  I  should  say,  in  1938, 
the  calendar  years  1938  and  1939.  My  memory  doesn’t 
quite  cover  the  precise  time. 

Q.  Were  these  prepared  by  employees  of  the  Pana¬ 
ma  Canal  or  employees  of  the  War  Department? 

A.  Of  the  Panama  Canal.  The  entire  operation  was 
in  the  Panama  Canal. 

Q.  Do  you  know  some  of  the  major  contracts  that 
were  let  for  the  construction  in  the  Panama  Canal  of 
the  Third  Locks  Project? 

A.  Yes,  sir.  I  don’t  know  that  I  could  recall  all  the 
contracts,  even  all  the  major  ones ;  but  the  two  greatest 
ones  were  for  the  excavation  for  the  Locks  on  the  At- 


lantic  side,  and  another  contract  for  the  excavation  for 
the  locks  on  the  Pacific  side.  Then  there  was  a  con¬ 
tract  of  substantial  proportions  for  the  furnishing 

429  of  gravel  for  the  concrete.  There  were  no  doubt  a 
number  of  other  contracts  which  doesn’t  cover 

this. 

The  Court:  For  the  records,  which  are  these  involved? 

Mr.  Maun:  There  is  only  one  contract  involved  in  the 
Panama  Canal  in  this  whole  proceeding. 

The  Court:  That  is  the  excavation  contract? 

Mr.  Maun :  That  is  right. 

The  Court:  That  is  the  first  mentioned? 

Mr.  Maun:  That  is  right,  on  the  Atlantic  side  of  the 
isthmus. 

By  Mr.  Maun : 

Q.  As  to  these  contracts,  were  they  all  completed  af¬ 
ter  the  war  had  commenced? 

A.  Well,  the  two  principal  ones,  they  were  termin¬ 
ated  by  completion,  but  the  Pacific  contract  did  not  in¬ 
clude  all  the  work  that  had  been  originally  intended  in 
the  contract.  The  contracts  for  the  Atlantic  excavation, 
which  is  the  one  that  you  questioned  me  about  previous¬ 
ly  particularly,  was  completed. 

The  Court:  When  was  that  completion? 

The  Witness:  That  was  completed,  well,  it  would  be 
the  fall  of  1943,  sir.  I  couldn’t  give  the  exact  date  from 
memory. 

By  Mr.  Maun : 

Q.  I  take  it  then,  Governor,  from  your  testimony, 
that  many  of  these  contracts  were  terminated  up- 

430  on  the  outbreak  of  the  war  or  soon  thereafter;  is 
that  right? 
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Mr.  Leathers:  I  object  to  that,  your  Honor.  No  such 
testimony  has  been  given. 

The  Court:  You  can  ask  the  witness  if  that  is  true. 
By  Mr.  Maun : 

Q.  Then,  I  will  put  it  in  the  form  of  a  question. 

A.  Yes,  one  of  the  very  important  contracts  I  didn’t 
mention  in  my  first  listing  was  the  contract  listed  for 
the  construction  of  the  locks,  in  the  excavation  that  had 
been  made  for  it  on  the  Atlantic  side.  That  contract  was 
let,  but  it  never  got  under  way  on  the  Canal  Zone.  It  was 
terminated  before  that. 

Q.  As  Governor  of  the  Panama  Canal  at  that  time, 
did  you  have  anything  to  do  with  the  termination  of 
those  contracts? 

A.  Yes,  I  recommended  their  termination. 

Q.  Then  why  did  you  recommend  that  they  be  ter¬ 
minated? 

A.  It  seemed  pretty  obvious  that  we  couldn’t  carry 
on  the  work  without  priorities  which  the  War  Depart¬ 
ment  was  unwilling  to  give  us  and  I  think  very  wisely.  I 
don’t  say  that  critically. 

The  Court:  You  mean  priorities  for  material? 

The  Witness:  Yes,  sir.  We  had  very  substantial  ton¬ 
nage  of  steel,  something  over  100,000  tons  of  steel.  We 
had  some  1000  or  more  tons  of  various  other  kinds 
431  of  alloys,  and  so  on  which  couldn’t  be  spared  from 
more  important  projects. 

The  Court:  Was  there  a  shortage  in  manpower  at  that 
time,  too,  down  there? 

The  Witness :  It  was  difficult. 

The  Court:  Not  as  bad  as  in  the  States? 

The  Witness:  No.  The  main  thing  was  the  materials, 
especially  metals  and  the  shipping.  We  had  to  ship  from 
the  United  States  the  cement  that  was  to  be  used  in  the 
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construction  of  the  locks.  That  took  a  good  deal  of  ship¬ 
ping  to  do  that. 

The  Court:  The  ships  were  employed  in  the  war  effort? 

The  Witness :  Yes,  sir. 

By  Mr.  Maun : 

Q.  I  take  it  you  didn’t  feel  the  Panama  Canal  was 
sufficiently  related  to  emergency  conditions  existing  to 
warrant  the  continuance  of  the  project,  is  that  right? 

A.  Well,  I— 

Mr.  Leathers:  I  would  like  to  object  to  that.  It  is  very 
leading. 

The  Court:  It  seems  it  is  leading.  I  don’t  imagine  there 
is  any  controversy  about  the  facts  as  to  this.  Just 
answer  the  question  and  try  to  desist  from  leading. 

Mr.  Maun:  Very  well,  your  Honor. 

The  Witness:  The  Project  couldn’t  be  completed  in  a 
reasonably  short  time.  It  would  take  a  long  time.  It  is 
doubtful  whether  it  would  be  completed  before 
432  the  war  was  over.  It  just  didn’t  seem  to  be  in 
order  to  devote  these  scarce  materials  which 
might  otherwise  go  into  planes  and  the  battleships,  to 
construction  which  might  serve  no  purpose  whatsoever 
in  the  war. 

Q.  But  as  to  this  project,  the  Martin  Wunderlich- 
Okes  Construction  Company  contract,  was  it  permitted 
to  go  to  completion? 

A.  Yes,  it  was  permitted  to  go  to  completion  because 
the  directive  was  finally  issued  to  me  by  the  Secretary 
of  War  which  authorized  me  to  continue  the  work  on  any 
of  the  contracts  which  would  not  consume  a  large  quan¬ 
tity  of  strategic  materials  or  a  large  amount  of  shipping. 
That  contract  was  well  under  way.  The  material  was 
largely  there.  The  personnel  were  there.  Practically 
all  we  would  need  would  be  some  fuel,  occasionally  some 
metal  for  spare  parts,  no  large  drain  on  the  resources 
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of  the  country  in  either  metals  or  manpower  or  fuel.  The 
fuel  came  largely  from  South  America  at  that  time,  not 
from  the  United  States  stocks. 

Q.  Was  there  any  special  organization  set  up  by  the 
Panama  Canal  for  the  purpose  of  planning  and  con¬ 
structing  of  the  Third  Locks  Project? 

A.  Yes,  sir,  we  set  up  a  separate  organization  called 
originally — I  have  forgotten  the  exact  names — the  Con¬ 
struction  Division.  I  think,  and  then  subsequently  Spe¬ 
cial  Engineering  Division.  That  was  the  final  designa¬ 
tion  of  the  group. 

433  Q.  Were  the  employees  of  this  Special  Engi¬ 
neering  Division,  civilian  employees  of  the  Pana¬ 
ma  Canal? 

A.  Yes,  sir,  they  were  both  civilian  employees  of 
the  Panama  Canal  and  officers  who  were  detailed  to  the 
Panama  Canal  under  status  of  employees. 

The  Court:  You  mean  officers  of  the  United  States 
Army? 

The  Witness:  Yes,  there  were  three. 

By  Mr.  Maun: 

Q.  Three  officers? 

A.  Yes. 

Q.  They  were  detailed  to  the  Panama  Canal  and  put 
on  the  payroll  of  the  Panama  Canal? 

A.  That  is  correct. 

Q.  Who  had  the  duties  and  the  functions — this  ques¬ 
tion  may  be  obvious,  I  would  like  to  have  you  answer  it 
— of  handling  the  defense  of  the  Panama  Canal? 

A.  Well,  that  was  a  joint  operation.  The  Command¬ 
ing  General,  U.  S.  troops,  stationed  in  Panama,  had  the 
major  responsibility;  but  the  Army,  Navy  and  Canal 
were  all  working  together  to  that  end. 

Q.  All  branches  of  the  service? 

A.  That  is  right. 

Q.  Had  personnel  detailed  there,  is  that  right? 
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A.  Yes. 

434  Q.  And  did  the  Panama  Canal,  itself,  as  an 
organization,  have  any  part  of  that? 

A.  Oh,  yes.  It  had  a  substantial  part  in  that.  It  de¬ 
voted  itself,  of  course,  to  local  protection  and  to  con¬ 
struction  work  which  would  make  it  easier  to  defend  the 
Canal  and  to  make  the  Canal  less  liable  to  damage 
from  enemy  action. 

Q.  Did  you  state  what  years  you  were  the  Governor 
of  the  Panama  Canal? 

A.  I  was  the  Governor  from  1940,  about  the  end  of 
June,  first  of  July,  until  May  of  1944. 

Q.  Is  that  the  usual  length  of  term,  four  years? 

A.  That  is. 

The  Court:  Usually  about  four  years? 

The  Witness:  That  is  right,  usually  four  years,  and 
until  the  Governor’s  successor  is  qualified. 

The  Court:  What  about  the  Engineer? 

The  Witness:  The  Engineer  of  Maintenance? 

The  Court:  About  four  years,  about  the  same? 

The  Witness :  About  the  same. 

The  Court:  In  other  words,  if  a  man  goes  down 
there  as  an  Engineer  of  Maintenance,  it  is  pretty  cer¬ 
tain  that  he  will  be  there  eight  years,  four  years  on  one 
job,  and  four  years  on  the  next. 

435  The  Witness:  Yes,  sir. 

By  Mr.  Maun : 

Q.  In  what  organization  were  these  contracts  for  con¬ 
struction  in  the  Panama  Canal  let? 

A.  They  were  executed  by  the  Supervising  Engineer, 
as  we  call  it,  the  head  of  the  Special  Engineering  Di¬ 
vision. 

Q.  On  behalf  of  what  agency? 

A.  On  behalf  of  the  Panama  Canal. 
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Mr.  Leathers :  I  object  to  that.  It  seems  to  me  the  con¬ 
tract  is  in  evidence.  They  show  in  the  contract.  I  move  it 
be  stricken. 

The  Court:  He  has  already  answered  it.  Let  it  go  in. 
By  Mr.  Maun : 

Q.  Will  you  tell  us  whether  or  not,  Governor,  during 
the  same  period  of  time  the  War  Department  let  other 
contracts  for  different  types  of  work  down  there? 

Mr.  Leathers:  I  object  to  that,  your  Honor.  This  wit¬ 
ness  has  not  shown  he  is  familiar  with  it. 

The  Court:  If  he  knows  and  can  answer  it,  I  will  over¬ 
rule  the  objection.  First,  do  you  know? 

The  Witness:  Yes,  I  know.  I  know  that  they  had  many 
other  contracts. 

By  Mr.  Maun. 

Q.  The  War  Department? 

A.  The  War  Department  and  the  Navy  Depart¬ 
ment. 

436  Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Cross  examine  the  witness. 

Cross  Examination 
By  Mr.  Leathers : 

Q.  General  Edgerton,  I  understood  you  to  say  that 
part  of  the  reason  for  this  new  set  of  locks  was  because 
some  of  the  ships  were  too  big  to  go  through  the  Canal 
as  it  exists. 

A.  That  is  right. 

Q.  Those  were  battleships,  were  they? 

A.  No,  sir,  those  were  commercial  vessels. 

Q.  It  is  also  true  of  the  battleships,  at  least  the  car¬ 
riers? 

A.  I  think  my  memory  is  correct  when  I  say  there  were 
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no  war  ships  afloat  that  couldn’t  go  through  the  old 
locks  at  the  time  we  started,  but  there  were  warships 
projected  that  couldn’t  go  through,  that  is  right. 

Q.  Do  you  know  whether  or  not  this  broadening  of 
this  new  construction  on  the  Canal  was  designed  to  ac¬ 
commodate  those  new  warships  which  were  then  pro¬ 
jected? 

A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  that  was  one  of  the  primary 
reasons  for  it,  was  it? 

A.  It  was  a  very  important  reason. 

Q.  I  am  not  sure  whether  you  made  clear  the  re¬ 
lationship  of  the  Panama  Canal  to  the  War  De- 
437  partment  organization.  I  am  not  sure  whether 
you  covered  this  or  not.  When  you  sent  your  ap¬ 
propriation  up  to  the  Bureau  of  the  Budget,  it  went 
through  the  Secretary  of  War  and  was  covered  by  letter 
from  the  Secretary  of  War,  wasn’t  that  right? 

A.  I  think  so,  yes. 

Q.  The  Secretary  of  War  actually  made  the  deci¬ 
sion  as  to  whether  or  not  this  project  would  go  ahead  or 
not? 

A.  He  had  the  power  to  make  it. 

Q.  Do  you  know  of  the  combat  army  organization, 
was  that  encompassed  in  the  Panama  Canal?  For  in¬ 
stance,  do  you  know  there  was  a  Caribbean  Defense  Com¬ 
mand? 

A.  Oh,  yes. 

Q.  Do  you  know  who  the  Commanding  General  was 
there? 

A.  There  was  a  series  of  Commanding  Generals.  I 
think  the  first  perhaps  was — well,  I  am  a  little  uncer¬ 
tain  as  to  the  time,  but  there  were  at  least  three.  Gen¬ 
eral  Andrews,  General  Brett,  I  think  General  Van  Voor- 
hees,  General  Andrews’  predecessor. 

The  Court:  Covering  what  period  of  time? 

The  Witness:  Covering  the  period  from  about  1939 
to  the  end  of  the  war. 
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By  Mr.  Leathers : 

Q.  There  was  a  Commanding  General  wfto 

438  was  your  superior  down  there  when  you  were  Gov¬ 
ernor,  isn’t  that  so? 

A.  I  was  subject  to  his  order.  That  is  the  words  of 
the — 

Q.  I  would  like  to  get  it  straight  what  that  means. 

The  Court:  Let  the  Court  understand.  Was  that  sub¬ 
ject  to  that  order  of  1939? 

The  Witness :  Yes,  that  is  what  established  it. 

The  Court:  That  Commission  prior  to  that  time  didn’t 
exist.  When  it  was  issued,  then  you  were  subject  to 
those  orders? 

The  Witness :  That  is  right. 

The  Court:  What  did  you  call  this  man? 

The  Witness:  Called  him  the  Supreme  Commander. 

By  Mr.  Leathers : 

Q.  To  be  clear  on  this,  had  the  directing,  command¬ 
ing  general  there  commanded  you  to  use  Panama  Canal 
funds  for  any  purpose  the  Army  wanted  them  used  for, 
you  would  have  done  that,  wouldn’t  you? 

A.  Yes,  sir. 

Q.  I  want  to  have  this  fairly  clear.  You  said  that 
this  contract,  571,  the  Atlantic  construction  was  com¬ 
pleted  because  there  was  no  great  need  for  additional 
materials  after  the  commencement  of  the  War,  on  that 
job.  Is  that  what  you  intended  to  testify? 

A.  Yes,  sir. 

439  Q.  In  other  words,  the  stuff  was  there,  they 
had  their  equipment  there  before  the  war  broke 

out? 

A.  Yes,  sir. 

Q.  Actually,  this  contract  was  let  in  early  1941;  at 
that  time,  did  you  contemplate  that  the  war  would  ensue 
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within  a  reasonable  future? 

Mr.  Maun:  I  object  to  that  question.  That  is  a  question 
of  what  the  witness  had  in  his  own  mind.  It  is  not  a  fact 
situation.  It  is  a  state  of  mind. 

The  Court:  I  will  overrule  the  objection.  It  is  cross 
examination.  Answer  the  question. 

The  Witness:  I  don’t  think  I  understood  the  question 
precisely.  You  are  refering  to  this  same  contract 
for  the  excavation  of  the  Gatun  Lock? 

The  Court :  Read  the  question. 

(The  pending  question  was  read.) 

The  Witness:  Well,  we  were  aware  of  the  uncertain 
international  situation.  I  think — I  won’t  quite  say  that 
we  thought  it  would  occur  soon,  but  we  thought  it 
was  very  desirable  to  have  this  additional  construction 
completed  before  a  war  did  occur. 

By  Mr.  Leathers : 

Q.  If  that  was  possible? 

A.  Yes. 

Q.  Actually,  the  war  caught  you  sort  of  in  the  mid¬ 
dle? 

440  A.  That  is  right. 

Q.  Actually,  though,  you  contemplated,  did 
you  not,  that  there  would  be  a  need  for  some  priorities, 
even  about  that  time,  about  December,  did  you  not,  1940, 
something  like  that? 

A.  I  couldn’t  say  when.  Of  course,  there  was  a  time 
when  we  realized  we  would  have  to  have  priorities. 
The  pressure  began  to  be  very  acute  at  the  attack  on 
Pearl  Harbor.  That  was  the  time  of  my  first  recommen¬ 
dation  that  the  Project  be  examined  to  see  whether  it 
should  continue  or  be  terminated. 
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was  called  as  a  witness  for  and  on  behalf  of  the  peti¬ 
tioner  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

The  Clerk:  State  your  name,  Mr.  Witness,  and  your 
address. 

The  Witness:  Joseph  A.  Woodson,  Chief,  Division  of 
Bookkeeping  and  Warrants  in  the  Treasury  Department. 

The  Court:  You  are  stationed  here  in  Washington? 

The  Witness:  Yes. 

By  Mr.  Maun : 

Q.  Have  you  been  subpoenaed? 

A.  Yes,  sir. 

Q.  I  take  it  you  are  Chief  of  the  Bookkeeping  section 
in  the  Treasury  Department? 

A.  Division  of  Bookkeeping  and  Warrants  at  the 
Treasury  Department. 

Q.  Just  what  are  your  duties  in  that  respect? 

A.  Well,  the  Division  of  Bookkeeping  and  War¬ 
rants  is  responsible  for  keeping  the  appropriation  ac¬ 
counts  of  the  government,  establishing  the  appropria¬ 
tion  accounts  on  the  books,  and  processing  for  the 

445  Secretary,  issuing  and  processing  for  the  Secre¬ 
tary,  warrants  establishing  those  accounts  on  the 

books  and  honoring  advances  to  disbursing  officers  and 
providing  the  figures  for  combined  statements  of  receipt 
and  expenditures  of  the  government  that  is  required  to 
go  to  Congress  at  each  session. 

Q.  As  part  of  your  duties  is  there  kept  under  your 
supervision  an  account  for  the  various  independent  agen¬ 
cies  and  departments  of  the  government? 

A.  There  is  kept  an  account  for  each  separate  appro¬ 
priation  by  the  Congress. 
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Q.  Do  you  have  account  numbers  for  the  War  De¬ 
partment  or  the  Army  on  whichever  it  is  now,  desig¬ 
nated,  and  also  accounts  for  the  Panama  Canal? 

Mr.  Leathers:  I  would  like  to  object  to  that.  I  cannot 
see  that  has  any  relevancy  to  this  case. 

The  Court:  I  assume  that  counsel  is  offering  this  tes¬ 
timony  on  the  question  of  whether  or  not  Panama  was 
a  part  of  the  War  Department.  I  overrule  the  objection. 

Mr.  Leathers:  The  record  is  still  clear  that  we  have  a 
continuing  exception? 

The  Court:  Yes.  You  object  to  all  testimony  upon 
this  issue  since  you  think  it  is  not  material. 

The  Witness:  Shall  I  answer? 

By  Mr.  Maun: 

Q.  Yes. 

446  A.  We  assign  for  accounting  purposes  a  sym¬ 
bol  to  each  appropriation  made  by  the  Congress. 

Q.  Do  you  have  a  symbol  for  the  Panama  Canal? 

A.  We  have  a  symbol  for  each  of  the  appropriations 
of  the  Panama  Canal. 

Q.  Do  you  have  separate  symbols  for  the  War  De¬ 
partment? 

A.  We  have  a  separate  symbol  for  each  appropriation 
of  the  War  Department. 

Q.  Do  you  know  what  the  symbol  is  at  the  present 
time  for  the  Panama  Canal  ? 

A.  The  symbol  is  made  up  of  several  digits  and 
that  is  for  accounting  purposes.  The  procedure  was  es¬ 
tablished  by  the  Comptroller  General  by  general  regu¬ 
lations  issued  in  1925  and  revised  in  1939. 

We  use  the  two  digits  on  the  left  to  indicate  the  de¬ 
partment  or  agency,  the  next  digit  to  indicate  the  fiscal 
year  like  9  for  1939,  or  9  for  1949,  and  the  next  digits 
represent  a  serial  number. 

Q.  Were  such  symbols  had  in  1939  and  consequent 
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years? 

A.  There  was  a  change.  Regulation  No.  84  revised  by 
the  Comptroller  General  in  1939  established  a  new 
series  of  symbols. 

The  Court:  What  about  No.  84? 

The  Witness:  The  general  regulations  issued  in  1924, 
were  numbered  84, 1  think. 

447  The  Court:  You  mean  with  reference  to  the 
Panama  Canal? 

The  Witness:  No,  that  regulation  applied  to  the  ap¬ 
propriation  symbolization  for  all  appropriations  of  the 
government.  The  statement  being  given  for  establishing 
the  symbols  was  for  accounting  purposes. 

By  Mr.  Maun: 

Q.  There  was  a  separate  group  of  symbols  during 
the  period  1939  and  1945  as  between  the  War  Depart¬ 
ment  and  the  Panama  Canal;  is  that  right? 

A.  The  War  Department  symbol  was — yes,  they 
were  different  for  the  Panama  Canal  and  the  War  Depart¬ 
ment.  They  were  also  different  for  the  Quartermaster 
Corps  and  any  other  branch  of  the  Army. 

Mr.  Maun :  I  have  no  further  questions. 

The  Court:  Cross  examine? 

Cross  Examination 
By  Mr.  Leathers: 

Q.  Mr.  Woodson,  I  would  like  to  ask  you  what  prefix 
symbol  would  be  given  to  appropriations  to  pay  a  judg¬ 
ment  against  the  United  States  arising  from  a  Panama 
Canal  matter. 

A.  If  that  was  a  judgment  against  the  United  States 
payable  from  the  appropriation  fund,  the  prefix  dig¬ 
its  would  be  20. 
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Q.  That  is  not  the  prefix  digits  for  the  Panama  Ca¬ 
nal? 

448  A.  No. 

Q.  What  prefix  would  be  given  to  an  appro¬ 
priation  to  pay  a  judgment  against  the  United  States 
from  a  War  Department  or  Department  of  the  Army 
matter? 

A.  20. 

Mr.  Leathers :  That  is  all. 

The  Court:  Are  there  any  more  questions? 

Mr.  Leathers :  I  do  have  one  more  question,  your  Hon¬ 
or. 

By  Mr.  Leathers : 

Q.  Those  two  symbols  were  the  same  in  each  of  the 
two  questions  I  asked  you? 

A.  Yes,  they  were  the  same.  They  were  for  the 
same  appropriation. 

Re-Direct  Examination 

By  Mr.  Maun : 

Q.  From  what  appropriation  are  deficiency  judg¬ 
ments  against  the  United  States  paid? 

A.  An  appropriation  is  made  to  the  Treasury  Depart¬ 
ment. 

Q.  Is  that  a  deficiency  appropriation  ? 

A.  Ordinarily,  yes. 

Q.  It  is  not  paid  from  general  appropriations? 

A.  That  is  a  general  appropriation.  The  deficiency  is 
only  an  identification — 

The  Court:  It  is  designated  usually  as  a  defi- 

449  ciency  bill  rather  than  a  departmental  bill? 

The  Witness:  Yes.  It  is  not  the  regular  annual 
bill.  It  is  subsequent. 

By  Mr.  Maun : 
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Q.  Supposing  a  judgment  were  obtained  out  of  an  ac¬ 
tion  arising  from  some  wrongdoing  or  tort  committed 
by  the  Navy.  From  what  appropriation  would  that  be 
paid  and  what  would  be  the  prefix  number? 

A.  That  also  would  be  20.  If  it  was  a  judgment 
against  the  United  States  payable  from  a  general  fund 
appropriation,  that  is. 

Mr.  Maun :  I  have  no  further  questions. 

The  Court :  You  may  be  excused. 

(Witness  excused.) 

The  Court:  Whom  do  you  have  next? 

Mr.  Maun :  I  will  call  General  Kramer. 

******«-*st- 

Hanz  Kramer 

was  called  as  a  witness  for  and  on  behalf  of  the  pe¬ 
titioner  and,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

The  Clerk:  State  your  name  and  address  to  the  report¬ 
er. 

The  Witness:  Hanz  Kramer,  residing  at  462 
450  Nevada  Avenue,  San  Mateo,  California. 

By  Mr.  Maun : 

Q.  Will  you  give  the  Court  a  short  history  of  what 
your  general  education  is  and  when  you  were  born? 

A.  I  was  born  in  Germany,  December  12, 1894. 1  emi¬ 
grated  to  the  United  States  with  my  parents  in  the  fail 
of  1902  at  the  age  of  approximately  eight  and 
was  subsequently  naturalized  through  the  naturalization 
of  my  father  about  1912  or  1913. 

I  attended  public  schools  of  Michigan,  graduating 
from  High  School  in  Detroit  in  1911.  I  subsequently  at¬ 
tended  the  University  of  Michigan  from  which  I  did  not 
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graduate;  was  appointed  to  the  United  States  Military 
Academy  from  the  First  Congressional  District  of  Michi¬ 
gan,  entered  as  a  cadet  in  June  of  1915. 

I  graduated  from  the  Military  Academy  during  the 
First  World  War,  in  June  of  1918,  the  course  for  my 
class  having  been  compressed  in  three  years. 

Upon  graduation  I  was  commissioned  a  Second  Lieu¬ 
tenant  in  the  Corps  of  Engineers  and  served  in  all  grades 
in  the  Corps  of  Engineers  from  Second  Lieutenant  to 
Colonel  from  the  time  of  my  graduation  until  1942. 

In  September  of  that  year  I  was  appointed  Brigadier 
General  and  served  in  that  grade  until  my  retirement  for 
physical  disability  in  February  of  1945. 

451  My  formal  education  also  included  graduate  at 
the  University  of  Michigan  where  I  obtained  the  de¬ 
gree  of  Master  of  Science  about  1928.  I  was  awarded  a 
traveling  scholarship  by  the  American  Society  of  Civil 
Engineers  in  1930  and  by  permission  of  the  War  De¬ 
partment  spent  two  years  in  Europe  specializing  in  the 
study  of  hydraulic  laboratory  practices. 

During  that  period  I  prepared  a  thesis  which  led  to 
the  award  of  the  degree  of  Doctor  of  Engineering  by 
the  Technical  University  of  Dresden  in  Germany. 

During  my  active  service  as  an  engineering  officer  I 
have  had  the  usual  normal  amount  of  troop  duty,  school 
duty,  but  in  later  years  my  work,  other  thin  during  the 
war  period,  was  essentially  on  civil  construction. 

Included  in  my  experience  in  civil  construction  was  a 
tour  of  duty  in  Philadelphia  as  assistant  to  the  district 
engineer.  That  was  in  the  late  twenties,  a  tour  of  duty  in 
Memphis,  Tennessee,  as  a  field  area  engineering  officer 
and  assistant  district  engineer  from  1932  to  1935. 

From  1935  to  1939  I  was  district  engineer  in  charge 
of  construction  of  flood  control  works  and  other  civil 
works  of  the  Corps  of  Engineers  in  New  Mexico  and 
Colorado.  I  was  stationed  at  Conchas  Dam,  New  Mexico. 

In  November  1939  I  was  relieved  from  duty  at  Con- 
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chas  Dam  and  ordered  to  proceed  to  Panama  to  report 
to  the  Governor  of  the  Panama  Canal  for  duty  as 

452  assistant  to  Engineer  of  Maintenance.  In  com¬ 
pliance  with  those  orders  I  was  placed  upon  the 

detached  officers’  list. 

The  Court:  What  do  you  mean  by  detached  officers’ 
list,  General? 

The  Witness:  That  was  an  official  term,  your  Honor, 
used  by  the  War  Department  to  cover  officers  who  were 
on  detached  service  not  directly  under  the  jurisdiction 
of  the  War  Department,  of  which  in  those  days  there 
were  a  good  many  examples.  I  am  not  sure  whether  they 
still  use  that  term,  but  I  do  recall  that  was  my  status. 

Upon  reporting  to  the  Governor  for  duty  in  compli¬ 
ance  with  those  orders,  I  was  assigned  as  assistant  su¬ 
pervising  engineer,  the  supervising  engineer  being — 

The  Court:  Who  assigned  you  to  that  duty? 

The  Witness :  The  Governor  of  the  Panama  Canal. 

The  Supervising  Engineer  was  the  head  of  the  Special 
Engineering  Division. 

I  continued  in  that  capacity  until  about  March  of  1942 
when  the  supervising  engineer  was  relieved  and  trans¬ 
ferred  to  other  duty  and  I  thereupon  succeeded  to  that 
office. 

The  Court:  When  was  that? 

The  Witness:  March  1942.  I  held  the  office  of  super¬ 
vising  engineer  until  by  relief  in  September  of  1942  when 
I  was  sent  to  Hawaii  to  fill  a  vacancy  as  department 
engineer,  and  that  subsequently  resulted  in  my 

453  promotion  to  the  grade  of  Brigadier  General. 

I  subsequently  became  the  theatre  engineer,  or 
chief  engineer  of  the  United  States  Army  Forces  in  the 
Central  Pacific.  I  continued  in  that  capacity  until — 
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Mr.  Maun:  May  I  interrupt,  General? 

By  Mr.  Maun : 

Q.  When  you  were  transferred  to  the  Hawaiian  posi¬ 
tion,  then  you  left  detached  service  on  regular  duty  with 
the  Army? 

A.  That  is  right.  I  was  forced  to  leave  that  post  in 
April  1944  due  to  critical  illness.  I  was  hospitalized  un¬ 
til  January  or  February  of  1945,  and  retired  with  a  phy¬ 
sical  disability  at  that  time. 

However,  I  was  recalled  to  active  service  immediately 
upon  my  retirement  at  my  own  request  and  served  as 
assistant  to  the  present  Mississippi  River  Commission 
at  Vicksburg,  Mississippi,  until  December  31, 1945.  Since 
that  time  I  have  established  a  practice  as  a  consulting 
engineer  with  an  office  in  San  Francisco,  California. 

Q.  Have  you  been  subpoenaed  to  come  to  this  hear¬ 
ing,  General? 

A.  I  have. 

Q.  Are  you  a  member  of  any  professional  societies? 

A.  I  am  a  member  of  the  American  Society  of  Civil 
Engineers,  the  Society  of  American  Military  Engi¬ 
neers,  the  American  Institute  of  Consulting  En- 
454  gineers,  the  American  Geophysical  Union,  affili¬ 
ated  with  the  National  Academy  of  Science;  the 
International  Association  for  Hydraulic  Research,  the 
prominent  International  Association  of  Navigation  Con¬ 
gresses,  to  which  I  was  an  official  delegate  appointed  by 
the  State  Department  at  the  meeting  in  Venice  in  1932, 
and  perhaps  some  others,  but  they  are  the  ones  that 
come  to  mind. 

Mr.  Maun :  If  it  pleases  the  Court,  I  would  like  to  ask 
this  witness  to  step  aside  for  a  few  minutes. 

The  Court:  We  will  take  a  ten-minute  recess. 

(A  short  recess  was  taken.) 

The  Court:  Are  you  ready  to  continue  the  examina¬ 
tion  of  General  Kramer  ? 
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Mr.  Mann:  Your  Honor,  I  believe  I  can  continue  with 
this  examination  without  putting  another  witness  on. 

By  Mr.  Maun : 

Q.  When  did  you  first  go  to  the  Isthmus  of  Pana¬ 
ma,  General? 

A.  My  first  assignment  to  the  Isthmus  of  Panama  was 
in  1924  when  I  was  ordered  there  by  the  War  Department 
to  serve  with  the  Eleventh  Regiment  of  Engineers. 

Q.  Was  that  regiment  an  organization  within  the 
War  Department? 

A.  Yes,  it  was  a  tactical  unit  of  the  Army. 

Q.  You  were  not  on  detached  service  then? 

A.  No. 

455  Q.  In  1924? 

A.  No,  indeed. 

Q.  When  next  did  you  serve  in  the  Canal  Zone? 

A.  My  next  tour  of  duty  in  Panama  commenced  in 
November  1939. 

Q.  Were  you  on  detached  duty  at  that  time? 

A.  I  was  on  detached  duty  on  the  detached  officers’ 
list,  having  been  directed  by  the  War  Department  orders 
to  report  to  the  Governor  of  the  Panama  Canal  for  duty. 

Q.  In  what  way  did  your  service  at  that  time  differ 
from  your  service  in  1924? 

A.  My  service  in  1924  was  strictly  military  service,  as 
a  soldier.  My  service  under  the  Governor  became  that 
essentially  of  a  civilian. 

Indeed  I  was  promptly  notified  that  I  was  being  given  a 
civil  service  grade  or  rating,  a  P-5 — I  don’t  remember 
the  exact  designation — and  a  position  number  on  the 
rolls  of  the  Panama  Canal  and  a  pay  rate  correspond¬ 
ing  thereto  as  established  by  Panama  Canal  regulations. 

As  a  result  of  that,  that  pay  rate  being  slightly  in  ex¬ 
cess  of  my  Army  pay,  I  would  get  my  Army  pay  and  get 
the  difference  between  the  two  rates  from  the  Panama 
Canal  disbursing  officer  monthly. 
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Q.  What  were  your  duties  after  you  were  assigned 
to  the  Panama  Canal? 

456  A.  I  was  made  assistant  supervising  engineer. 

Q.  Of  what  organization? 

A.  Under  the  supervising  engineer  who  was  in 
charge  of  the  Special  Engineering  Division 

Q.  What  is  the  Special  Engineering  Division? 

A.  The  Special  Engineering  Division  was  a  special 
unit,  as  the  name  implies,  established  by  the  Governor 
of  the  Panama  Canal  in  addition  to  the  regular  depart¬ 
ments  and  divisions  of  the  Canal  organization  for  the 
purpose  of  prosecuting,  among  other  things,  the  third 
locks  project  which  had  been  authorized  by  contract  by 
Congress. 

Q.  This  third  locks  project,  tell  us  briefly  what  that 
was? 

A.  The  third  locks  project  was  authorized  by  Act  of 
Congress  in  August,  I  believe,  of  1939,  as  a  result  of  a 
recommendation  and  report  submitted  by  the  Governor 
of  the  Panama  Canal  pursuant  to  a  resolution  of  Con¬ 
gress. 

That  authorization  provided  for  a  third  set  of  locks 
with  bypass  channels  and  other  pertinent  work,  the  locks 
to  be  located  at  some  distance  from  the  existing  or  orig¬ 
inal  locks. 

The  authorization  also  stated  that  the  purpose  of  the 
project  was  for  interoceanic  commerce  and  defense. 

Q.  Did  you  state  you  were  construction  engineer  in 
charge  of  this  construction? 

457  A.  That  was  a  coexistent  title  with  that  of  as¬ 
sistant  supervising  engineer. 

Q.  What  were  your  exact  duties  in  that  respect? 

A.  The  work  of  constructing  the  third  locks  project 
in  a  general  sense  was  to  be  performed  in  two  ways: 
In  part  by  contract,  and  in  part  by  so-called  hired  labor, 
the  hired  labor  being  the  organization  of  the  Panama 
Canal  already  in  existence  who  were  available  and  pre¬ 
pared  to  do  certain  kinds  of  work. 
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The  construction  engineer  had  to  supervise  the  per¬ 
formance  of  work  by  whomsoever  done.  That  involved  in¬ 
spection,  surveying  and  laying  out  of  the  work,  the  plan¬ 
ning  of  work,  its  sequence,  and  fitting  in  with  other  con¬ 
temporary  work,  scheduling  of  operation,  estimation  of 
estimates,  both  for  bidding  purposes  and  the  other  type 
of  estimate,  the  monthly  estimate,  for  payment  pur¬ 
poses,  and  the  administration  of  the  contracts  being 
performed  on  the  Canal  Zone. 

In  short,  the  supervision  of  the  construction  work  for 
the  government. 

In  connection  with  that,  I  might  say  that  I  was  also  re¬ 
quired  to  review  the  plans  before  they  were  issued. 

Q.  Was  that  the  plans  for  the  third  lock  project? 

A.  All  the  drawings  that  were  issued.  My  duty  was 
to  review  them  and  sign  them.  I  think  I  signed  them. 

So  that  the  construction  echelon  of  the  Special  En- 
458  gineering  Division  was  parallel  to  the  design  ech¬ 
elon  and  would  be  in  step. 

By  plans,  of  course,  I,  as  an  engineer,  include  plans 
and  specifications  in  that  term. 

Q.  I  am  in  some  doubt  whether  I  asked  you  if  you 
were  subpoenaed. 

A.  You  did,  and  my  answer  was  yes. 

Q.  General,  when  you  were  on  active  military  service 
with  the  Army,  did  you  ever  have  anything  to  do  with  the 
letting  of  contracts  for  construction  by  the  Army? 

A.  Yes. 

Q.  While  you  were  an  employee  of  the  Panama  Ca¬ 
nal,  did  you  have  anything  to  do  with  the  letting  of  con¬ 
tracts  by  the  Panama  Canal? 

A.  Yes. 

Q.  Is  there  any  difference  in  the  manner  in  which  they 
were  let  and  by  whom  they  were  signed?  If  there  was 
any  difference,  what  was  it? 

Mr.  Leathers:  I  object.  The  documents  are  here. 
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The  Court:  They  speak  for  themselves.  I  will  sustain 
the  objection. 

Mr.  Maun:  Your  Honor,  the  contract  in  this  particu¬ 
lar  case  is  here,  yes,  but  the  general  custom  of  contracts 
with  the  War  Department  is  not  set  forth. 

The  Court:  Do  you  mean  general  contracts  with  the 
War  Department  elsewhere  than  in  Panama? 

459  Mr.  Maun :  Even  in  Panama  itself. 

Mr.  Leathers:  Those  War  Department  Con¬ 
tracts  in  Panama  are  also  in  evidence  here. 

Mr.  Maun:  If  it  is  conceded  there  is  a  difference, 
there  is  no  purpose  for  the  testimony. 

Mr.  Leathers:  No,  I  am  just  saying  the  evidence  al¬ 
ready  introduced — 

The  Court:  You  may  answer  the  question.  It  will  take 
less  time  to  answer. 

The  Witness:  Please  read  the  question  back. 

The  Reporter  (reading) :  “Question.  Is  there  any  dif¬ 
ference  in  the  manner  in  which  they  were  let  and  by 
whom  they  were  signed?  If  there  was  any  difference, 
what  was  it?” 

The  Court :  Do  you  know  what  the  question  relates  to  ? 

The  Witness:  It  relates  to  the  question  of  making  of 
government  contracts.  We  used  the  same  form  that  was 
prescribed  for  all  departments  of  the  government,  stand¬ 
ard  form.  We  followed  the  statutory  procedure  or  the 
procedure  prescribed  by  statute  for  advertising  con¬ 
tracts. 

Offhand,  I  am  not  aware  of  any  significant  differ¬ 
ence  in  procedure.  Obviously  there  were  different  people 
involved  and  the  authorities  stem  from  different  sources. 

But  the  mechanics  were  essentially  the  same. 
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460  By  Mr.  Maun : 

Q.  What  do  you  mean,  there  were  different 
people  involved? 

A.  As  district  engineer  for  the  War  Department — 

Mr.  Leathers:  I  object  to  that.  It  seems  to  me  the 
contracts  show  whether  different  people  were  involved. 

The  Court:  This  is  a  short  rendition  of  what  the 
method  is. 

Go  ahead,  General. 

The  Witness:  I  have  been  contracting  officer  for  the 
War  Department  in  my  time  and  that  authority  stem¬ 
med  from  the  Chief  of  Engineers  to  the  Division  En¬ 
gineer.  As  District  Engineer  I  was  made  a  contracting 
officer. 

I  also  had  power  to  delegate  that  authority.  In  the 
case  of  the  Panama  Canal  the  designation  of  contract¬ 
ing  officer  was  made  by  the  Governor  of  the  Panama 
Canal  and  he  designated  the  supervising  engineer  to  be 
the  contracting  officer  for  all  third  lock  contracts 
in  Panama. 

Some  supply  contracts  were  let  in  the  States  and 
were  executed  by  the  general  purchasing  officer  whose 
office  and  headquarters  are  here  in  Washington  for  that 
purpose. 

By  Mr.  Maun : 

Q.  General  purchasing  officer  of  what  organization? 

A.  Of  the  Panama  Canal,  who  maintains  an  office 
here  for  that  purpose.  He  likewise  is  an  agent 

461  of  the  Governor  of  the  Panama  Canal. 

Q.  After  you  assumed  your  employment  with 
the  Panama  Canal,  did  your  status  as  to  leave  and  ab¬ 
sence  change  at  all? 

A.  I  acquired  a  dual  status.  I  lost  none  of  my  pre¬ 
rogatives  or  responsibilities  either  as  an  officer,  but 
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at  the  same  time  I  acquired  some  additional  privileges 
as  a  civilian  employee  of  the  Panama  Canal. 

I  have  already  mentioned  the  difference  in  pay.  As  a 
result  of  that  status  I  accumulated  leave  credit  and  I 
took  advantage  of  leave  credit  upon  one  occasion  without 
any  effect  upon  my  accumulated  leave  credit  as  an  of¬ 
ficer  under  Army  regulations. 

As  a  civilian  I  could  use  the  Panama  Canal  Commis¬ 
saries  and  other  facilities.  As  an  officer  I  could  use  the 
Army  commissary  and  other  facilities. 

Q.  What  was  the  initial  contract  which  was  let  for 
the  construction  of  the  third  lock  project,  General 
Kramer? 

A.  I  am  not  too  sure  of  the  dates  because  some  of 
these  contracts  came  pretty  close  together,  but  I  would 
say  that,  to  the  best  of  my  recollection,  the  first  major 
contract  on  the  third  locks  project  was  the  contract  for 
excavation  for  the  Gatun  locks.  That  is,  the  locks  on  the 
Atlantic  side. 

Q.  What  organization  was  that  let  to  ? 

A.  The  award  of  that  contract  made  after  opening  of 
bids  was  made  to  a  joint  venture  consisting  of 
462  the  Wunderlich  Company  and  the  Okes  Company. 
I  don’t  remember  their  corporate  names. 

We  referred  to  them  as  the  Wunderlich-Okes. 

Q.  Do  you  know  whether  or  not  the  contract  which 
was  let  was  the  contract  No.  PClp-571  ? 

A.  I  have  heard  that  so  much  here,  I  think  I  can  say 
that  it  was  the  one. 

The  Court:  It  sounds  right? 

The  Witness:  Yes,  unless  a  lot  of  people  have  made 
mistakes. 

The  Court:  I  guess  we  might  let  the  record  show 
what  that  is  so  that  we  will  not  have  to  ask  about  the 
number  of  it. 
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Does  respondent’s  counsel  concede  that  is  the  correct 
designation  of  the  contract  involved? 

Mr.  Leathers :  Yes.  PClp-571. 

The  Court :  It  will  be  so  recorded. 

By  Mr.  Maun : 

Q.  General  Kramer,  I  show  you  Petitioner’s  Exhibits 
34,  35,  36,  and  37,  and  ask  you  to  look  these  over  and 
see  if  you  can  identity  them,  calling  your  attention  at 
the  same  time  to  the  fact  there  is  a  stipulation  that 
these  are  true  and  correct  copies. 

A.  Exhibit  34  is  a  copy  of  an  official  notice 
463  of  advertisements  for  bids  for  the  Gatun  exca¬ 
vation.  I  had  personal  knowledge  of  the  prepara¬ 
tion  and  issuance  of  this  notice  at  the  time. 

Mr.  Leathers:  Just  for  the  record,  your  Honor,  I 
think  these  documents  were  admitted  over  my  objec¬ 
tion  and  I  would  like  to  have  a  continuing  objection  on 
these  on  the  grounds  for  relevancy  and  materiality. 

The  Court:  Yes,  your  exception  will  be  noted. 

The  Witness :  Exhibit  No.  35,  captioned  “List  of  Com¬ 
panies  or  Individuals  to  Whom  Notice  of  Advertisement 
for  Bids  for  Gatun  Excavation  was  Sent”  lists  fifty-nine 
firms,  and  I  had  official  knowledge  of  this  list  at  the 
time  of  its  preparation. 

Exhibit  No.  36  has  no  caption,  but  it  lists  a  number 
of  periodicals — 

By  Mr.  Maun : 

Q.  To  interrupt  you,  there  is  a  stipulation  those  are 
the  trade  journals  which  the  advertising  was  carried  in. 

A.  I  am  quite  sure  I  had  a  hand  in  preparing  this 
list.  I  cannot  identify  too  specifically  this  list  with  re¬ 
spect  to  any  one  periodical,  but  I  know  such  a  list  was 
prepared  at  the  time  in  order  to  insure  full  coverage  in 
publication. 
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Exhibit  37  captioned  “Excavation  for  New  Gatun  Lock 
Structures,  South  Approach  Channel,  Appur- 

464  tenant,  bids  open  December  4,  1940” — Counsel 
has  informed  me  the  stipulation  covers  the  cor¬ 
rectness  of  these  figures  and  I  can  identify  this  as  an 
extract  from  the  official  abstract  of  bids  therein  referred 
to. 

The  Court:  Are  there  any  further  questions  for  the 
General? 

Mr.  Maun:  Yes,  your  Honor. 

I  offer  those  exhibits  in  evidence  at  this  time. 

Mr.  Leathers:  We  object  to  those.  I  think  our  objec¬ 
tion  has  already  been  made  quite  clear,  but  perhaps  I 
can  restate  it  better. 

The  years  involved  are  the  years  1941  and  1942.  These 
documents  relate  to  the  competitive  bidding  on  which 
this  contract  No.  571  was  preceded. 

The  1942  statute  does  not  provide  for  any  exemption 
of  a  contract  on  the  ground  it  was  competitively  bid.  That 
has  been  held  by  this  Court  in  several  cases  which  I  wiil 
be  glad  to  supply  if  there  is  any  point. 

But  it  is  clear  from  the  prior  decisions  that  the  com¬ 
petitive  bidding  proposition  applies  only  to  fiscal  years 
ending  after  June  30, 1943. 

So  I  object  to  these  on  the  ground  they  are  complete¬ 
ly  irrelevant  and  immaterial. 

The  Court:  Without  now  passing  upon  the  effect  and 
weight,  if  any,  to  be  given  to  these  documents, 

465  the  objection  is  overruled  and  the  documents  will 
be  admitted  in  evidence. 

The  Clerks:  Exhibits  Nos.  34  through  37,  consecu¬ 
tively,  are  in  evidence. 

(Petitioner’s  Exhibits  Nos.  34  through  37,  inclusive, 
were  received  in  evidence.) 
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The  Court:  They  are  the  documents  which  the  wit¬ 
ness  has  identified  and  the  respondent’s  exception  will 
be  noted. 

By  Mr.  Maun : 

Q.  General  Kramer,  you  stated  you  have,  in  numer¬ 
ous  instances,  as  contracting  officer  for  the  War  De¬ 
partment,  let  contracts  for  the  War  Department.  Is  that 
true? 

A.  I  have  had  such  duties. 

Q.  General,  do  you  have  an  opinion  as  to  whether 
this  advertisement,  these  solicitation  notices  which  were 
sent  out  with  respect  to  this  particular  contract,  PClp- 
571  were  such  as  to  reasonably  attract  all  bidders  who 
were  likely  to  bid,  considering  the  size,  character,  lo¬ 
cation,  and  date  at  the  time  the  award  was  made? 

A.  Yes,  I  have  such  an  opinion. 

Q.  What  is  that  opinion? 

Mr.  Leathers :  I  object  to  that  and  ask  it  be  stricken. 
There  has  been  no  showing  of  the  witness’  qualifica¬ 
tions  as  a  contracting  officer. 

The  Court:  You  might  ask  him  a  few  questions 
466  with  reference  to  experience,  not  only  with  con¬ 
tracts  of  the  government,  but  with  reference  to 
works  of  this  kind  to  show  he  might  be  familiar  with 
this. 

By  Mr.  Maun : 

Q.  Will  you  review  for  our  benefit  some  of  the  ex¬ 
perience  you  have  had  in  letting  contracts  for  the  War 
Department  about  that  time,  and  of  a  similar  nature? 

A.  The  duty  immediately  preceding  my  assignment 
in  Panama  was  a  four-year  assignment  to  duty  in  New 
Mexico  on  construction  of  a  large  flood  control  proj¬ 
ect  which  involved  major  contracts  for  the  government, 
construction  contracts. 

The  Court:  Without  going  into  the  detail  of  this,  the 
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Court  will  ask  this  question :  Whether  or  not  in  your  ex¬ 
perience  in  service  as  the  Army  Engineer  on  these  vari¬ 
ous  assignments  have  you  had  occasion  to  have  had  ex¬ 
perience  of  passing  upon  contracts  of  the  government 
with  reference  to  construction  work  under  the  super¬ 
vision  of  the  Army  Engineer. 

The  Witness :  I  have. 

The  Court:  You  are  familiar  with  the  transactions  and 
circumstances  surrounding  the  letting  of  such  contracts? 

The  Witness :  Quite  familiar. 

The  Court:  I  think  the  witness  is  qualified.  I  will  over¬ 
rule  the  objection. 

Answer  the  question. 

Mr.  Maun:  Read  the  question,  please. 

467  (Thereupon,  the  question  referred  to,  as  here¬ 
tofore  recorded,  was  read  by  the  reporter.) 

The  Witness:  We  did  everything  possible  to  assure 
the  attaining  of  bids  from  responsible  bidders.  We  went 
to  great  pains  in  fact,  more  so  than  we  normally 
did,  at  least  more  than  I  normally  did,  on  work  in  the 
United  States. 

By  Mr.  Maun : 

Q.  Did  you  have  an  occasion  to  enter  into  any  con¬ 
tracts  after  executive  order  9001  came  out  by  the  Presi¬ 
dent  of  the  United  States  pursuant  to  the  First  War 
Powers  Act? 

A.  What  was  the  date  of  that  order,  may  I  ask? 

Q.  December  27, 1941.  To  refresh  your  memory,  that 
was  the  order  removing  the  requirement  for  competitive 
bidding. 

A.  I  can  recall  one  contract,  and  there  may  have  been 
others,  that  was  awarded  after  that  date.  The  handling 
of  this  contract  in  the  first  instance  was  by  my  pred- 
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ecessor,  then  Colonel  Larkin,  who  was  the  supervising 
engineer  and  contracting  officer. 

However,  as  his  assistant,  I  was  fairly  familiar  with 
the  handling  of  contracts. 

As  I  recall  it,  I  have  reference  now  to  a  contract  en¬ 
tered  into  in  about  March  of  1942  for  the  construction  of 
the  lock  gates  and  valves,  the  big  steel  gates.  That  con¬ 
tract  was  made  with  the  Treadwell  Engineering  Com¬ 
pany  or  Treadwell  Construction  Company.  Tread- 
468  well  is  the  name  in  my  mind,  a  firm  in  or  near 
Pittsburgh. 

As  I  recall  it,  an  attempt  was  made  to  obtain  competi¬ 
tive  bids,  but  that  was  unsuccessful  and  subsequently 
the  contract  was  awarded  to  the  Treadwell  Company 
as  a  result  of  direct  negotiation  between  the  contract¬ 
ing  officer  and  that  firm,  which  negotiation  undoubted¬ 
ly  was  under  the  authority  of  the  First  War  Powers 
Act. 

Q.  In  other  words,  the  circumstances  under  which 
those  contracts  were  awarded  differed  considerably  from 
the  circumstances  under  which  the  Wunderlich-Okes 
contract  was  awarded;  is  that  right? 

A.  Yes.  Under  the  Wunderlich-Okes  contract  we 
had — 

Mr.  Leathers:  I  object  to  the  witness  expanding  on 
questions.  He  has  answered  the  question. 

The  Court:  The  Court  would  like  to  hear  what  the 
difference  is. 

The  Witness :  At  the  time  of  the  Wunderlich-Okes  con¬ 
tract  in  1940,  the  peacetime  provisions  for  advertising 
and  awarding  contracts  were  in  effect.  The  statute  re¬ 
quired  advertising  before  an  award  could  be  made.  There 
was  no  authority  or  provision  for  direct  negotiation  of 
a  contract  at  that  time 

That  authority  did,  however,  come  and,  as  I  mentioned, 
on  occasion  was  applied  after  the  War  Powers  Act 


was  enacted-  At  the  time  of  the  Wunderlich-Okes 

469  contract,  we  were  on  a  peacetime  contracting  ba¬ 
sis. 

The  Court:  That  is  prior  to  the  War  Powers  Act? 
The  Witness:  Yes. 

The  Court:  Is  there  anything  further? 

Mr.  Maun:  Yes. 

By  Mr.  Maun : 

Q.  Who  prepared  the  goverment  estimate  of  the  cost 
of  doing  the  work  for  the  third  locks  projects,  General 
Kramer? 

A.  That  estimate  was  prepared  by  the  construction 
section  of  the  Special  Engineering  Division  under  my 
immediate  supervision. 

Q.  As  an  employee  of  the  Panama  Canal? 

A.  As  an  employee  of  the  Panama  Canal,  and  as  a 
subordinate  of  the  supervising  engineer,  contracting  of¬ 
ficer. 

Q.  What  was  the  purpose  of  preparing  this  cost  es¬ 
timate? 

A.  The  purpose  of  preparing  a  cost  estimate  was 
two-fold  at  least.  One  is  to  have  a  rational  basis  for 
evaluating  the  bids,  and  thus  protect  the  interests  of  the 
government  against  excessive  bids. 

The  other  purpose  in  this  case  and  the  other  cases 
was  to  be  prepared  to  undertake  the  work  in  the  event  a 
satisfactory  bid  was  not  obtained. 

Q.  Was  the  bid  obtained  here  somewhere  near  the 
cost  estimate  of  the  government? 

470  A.  I  think  it  was  very  close.  How  close,  the 
figures  are  not  in  mind,  but  within  a  very  few 

percentage  points. 

Q.  You  supervised  the  entire  preparation  of  the  gov¬ 
ernment  estimate  in  this  respect? 

A.  I  did,  and  I  am  quite  sure  I  either  signed  or  in- 
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itialed  it  before  it  was  approved  by  the  contracting  of¬ 
ficer.  I  do  not  imply  I  did  all  the  work  on  it. 

Q.  Was  the  cost  estimate  of  the  government  include 
a  profit  allowance  or  premium  on  bonds  ? 

A.  I  can  say  definitely  that  there  is  no  allowance  for 
profit  in  the  government  estimate. 

As  to  the  allowance  on  premium  on  bonds,  I  cannot 
state  quite  as  clearly,  but  the  purpose  of  the  govern¬ 
ment  estimate  is  to  include  all  of  the  costs  that  would 
be  reasonably  incurred. 

The  Court.  Would  the  cost  of  bonds  be  ordinarily  so 
considered? 

The  Witness :  I  think  so. 

By  Mr.  Maun: 

Q.  How  were  payments  under  the  contract  made? 
What  is  the  procedure  that  was  involved  in  that,  Gen¬ 
eral? 

A.  The  contract  having  been  prepared  on  a  stand¬ 
ard  form  of  contract  and  I  think  included  in  the  speci¬ 
fications,  provided  for  monthly  payments  to  the  contrac¬ 
tor  for  work  done,  measured  and  determined 
471  to  be  in  accordance  with  the  specifications.  The 
provisions  for  a  holdback  of,  I  think,  ten  per  cent 
of  the  earnings  until  the  completion  of  the  contract  was 
in  there. 

The  mechanics  of  administering  that  were  that  the 
field  engineer  who  was  directly  under  my  charge,  the 
field  area  engineer,  his  staff  of  inspectors  and  survey- 
men  made  a  monthly  survey  and  then  a  computation 
of  the  amount  of  work  done  and  the  amount  due,  pre¬ 
pared  on  a  form  called  the  monthly  estimate.  That  form 
then  came  to  my  ofifce  where  an  office  review  and  check 
was  made. 

I  then  initialed  or  otherwise  indicated  my  view  of  it, 
presented  it  to  the  contracting  officer  whose  signature 
thereon  made  it  the  basis  of  a  voucher  for  disbursement 
for  the  disbursing  officer  of  the  Panama  Canal. 
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Q.  Those  disbursements  are  always  by  the  disburs¬ 
ing  officer  of  the  Panama  Canal? 

A.  That  is  right. 

Q.  General,  after  executive  order  No.  9023  issued  by 
the  President  pursuant  to  the  First  War  Powers  Act 
and  relating  to — 

The  Court:  That  is  a  1941  order,  or  1939? 

Mr.  Maun:  Your  Honor,  there  are  two  orders.  There 
was  executive  order  No.  9001  which  applied  to  the 
Army,  Navy,  and  Maritime  Commission. 

The  Court:  What  is  the  date  of  it? 

472  Mr.  Maun:  The  first  was  January  7,  1941.  Is 
that  right? 

The  Court:  That  is  the  one  you  have  reference  to  in 
your  question? 

Mr.  Maun:  Yes.  The  tirst  one  was  issued  by  the  Presi¬ 
dent  applying  to  the  Army,  Navy,  and  Maritime  Com¬ 
mission,  on  December  27, 1940. 

The  next  one  was  the  executive  order  issued  January 
23, 1942,  relating  to  the  Panama  Canal. 

The  Court:  It  is  the  second  one  you  are  referring  to? 
By  Mr.  Maun. 

Q.  After  the  issuance  of  this  executive  order  relat¬ 
ing  to  the  Panama  Canal  as  distinguished  from  that 
first  order,  General,  were  you  permitted  to  make  any 
modifications  in  the  standard  forms  of  contracts  that 
were  entered  into  at  that  time? 

A.  Yes.  That  authority  enabled  us  to  include  provi¬ 
sions  in  the  contract  that  had  not  theretofore  been  au¬ 
thorized.  For  example,  a  provision  for  termination  and  a 
formula  for  adjustment  in  the  event  of  termination. 

I  believe  there  was  some  cause  for  indemnity  in  the 
case  of  loss  due  to  enemy  action  and  perhaps  others. 
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There  were  special  provisions  enabling  by  that  War 
Powers  Act  that  were  subsequently  delegated  to 

473  Panama  Canal  which  were  not  permissible  before 
that  was  issued. 

Q.  For  instance,  at  the  time  the  Wunderlich-Okes 
contract  was  entered  into? 

A.  That  is  right.  At  that  time  there  was  no  provision 
for  termination. 

Q.  Or  modification  of  contract  form  No.  23;  is  that 
right? 

Mr.  Leathers :  I  would  like  to  object  to  that.  It  seems 
to  me  the  contract  itself  sets  forth  the  provisions.  It 
does  not  serve  any  useful  purpose. 

The  Court:  I  do  not  know  whether  it  is  useful  or  not. 
I  will  overrule  it.  Let  the  question  stand. 

By  Mr.  Maun : 

Q.  Did  you  have  any  function  in  connection  with  the 
termination  of  contracts  in  the  Panama  Canal  or  witii 
the  Panama  Canal  after  the  outbreak  of  the  war? 

A.  I  did. 

Q.  What  were  those? 

A.  As  I  have  mentioned,  I  succeeded  to  the  office  of 
supervising  engineer — 

The  Court:  How  long  is  it  going  to  take  to  conclude 
the  direct  examination  of  this  witness? 

Mr.  Maun :  Just  a  few  minutes. 

The  Court:  If  it  is  going  to  take  a  while,  we  will 
recess  for  lunch. 

474  Mr.  Maun:  Mr.  Galloway  says  he  has  a  few 
items.  It  might  be  well  if  we  adjourned. 

The  Court:  We  will  recess  until  one-thirty. 

(Thereupon,  at  12  noon,  the  hearing  was  recessed,  to 
reconvene  at  1:30  o’clock  p.m.,  of  the  same  day.) 

475  Afternoon  session. 
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(Whereupon,  at  1:30  o’clock  p.m.  the  further 
hearing  in  the  above-entitled  matter  was  reconvened, 
pursuant  to  the  expiration  of  the  recess.) 

Proceedings. 

The  Court:  Has  petitioner  concluded  its  examina¬ 
tion  of  General  Kramer? 

Mr.  Maun:  We  have  not  quite  concluded,  your  Honor. 
The  Court:  Proceed. 

Mr.  Maun:  I  believe  I  made  a  misstatement  to  the 
Court  as  to  the  date  of  those  two  Executive  Orders  is¬ 
sued  by  the  President,  pursuant  to  the  First  War  Pow¬ 
ers  Act.  The  first  one,  Executive  Order  9001,  relat¬ 
ing  to  the  Army  and  Navy  and  Maritime  Commission 
was  issued  December  27, 1941. 

The  Court:  The  first  one? 

Mr.  Maun :  That  was  the  first  one. 

The  second  one  was  issued  on  January  23,  1942,  re¬ 
lating  to  the  Panama  Canal  and  other  agencies. 

The  Court:  That  correction  stands  in  lieu  of  the 
statement  you  made? 

Mr.  Maun:  That  is  correct. 

Whereupon : 

********* 

Hans  Kramer, 

the  witness  on  the  stand  at  the  time  of  taking  the  re¬ 
cess,  resumed  the  stand  and,  having  been  pre- 
476  viously  duly  sworn  was  examined  and  testified 
further  as  follows : 

Direct  Examination  (continued) 

By  Mr.  Maun : 

Q.  General  Kramer,  I  do  not  quite  remember  wheth- 
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er  or  not  I  asked  you  if  you  had  anything  to  do  with 
the  termination  of  contracts  with  the  Panama  Canal  af¬ 
ter  the  outbreak  of  the  War? 

A.  I  did  have  something  to  do  with  that. 

Q.  In  what  capacity? 

A.  As  supervising  engineer. 

Q.  Did  you  make  any  recommendations  relative  to 
whether  the  contracts  should  be  completed  or  whether 
they  should  be  terminated? 

A.  I  did.  I  might  mention  that  the  subject  of  ter¬ 
mination  involved  what  at  that  time  was  classified  in¬ 
formation,  and  I  have  no  knowledge  now  as  to  whether 
that  information  has  been  unclassified. 

Q.  I  don’t  want  you  to  testify  relative  to  any  in¬ 
formation  received  from  those  sources,  but  just  as  to 
what  actually  was  done  by  you? 

A.  Some  of  that  was  classified. 

Q.  Well,  we  will  stay  away  from  the  classified  in¬ 
formation.  Will  you  testify  relative  to  the  question  of 
what  contracts  were  terminated?  State  the  physical 
facts. 

A.  At  the  time  of  the  directive,  modifying  the  prose¬ 
cution  of  the  third  locks  project,  there  were,  in 
477  effect,  the  following  contracts,  among  others,  as 
I  remember  them — 

Q.  General,  may  I  interrupt  you  to  ask  to  what  di¬ 
rective  you  refer? 

A.  The  directive  from  higher  authority. 

The  Court:  Relating  to  what? 

The  Witness:  To  the  modification  of  the  prosecution 
of  the  third  locks  project.  That  directive  came  in  May 
of  1942. 

By  Mr.  Maun : 

Q.  You  may  proceed. 

A.  The  contract  then  in  force,  on  which  I  was  con¬ 
tracting  officer  were  the  Gatun  excavating  contract, 
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here  referred  to  as  571;  the  Pacific  excavating  contract; 
contracts  for  furnishing  of  cement,  in  the  United  States ; 
a  contract  for  fabricating  and  furnishing  lock  gates 
and  valves ;  a  contract  for  processing  aggregate  for  con¬ 
crete;  a  contract  for  construction  of  the  locks  on  the 
Atlantic  side  in  the  excavation  being  performed  under 
Contract  571,  the  construction  of  the  locks  being  a  sepa¬ 
rate  contract  with  a  separate  contractor. 

There  were  possibly  some  other  contracts  in  progress, 
one  for  emergency  power — 

The  Court:  I  do  not  see  any  sense  in  giving  the  de¬ 
tails  of  the  other  contracts. 

The  Witness:  Very  well. 

By  Mr.  Maun: 

Q.  General,  I  was  not  clear  as  to  the  reasons 
478  for  your  being  placed  on  detached  service  when 
you  became  an  employee  of  the  Panama  Canal. 

A.  That  was  the  order  of  the  Secretary  of  War. 

Q.  Was  that  the  general  practice? 

A.  It  was  Army  practice  and  covered  by  Army 
Regulations.  It  wasn’t  for  me  to  question. 

Q.  With  relation  to  this  contract  number  571, 
were  costs  of  the  job  kept,  as  it  progressed? 

A.  Yes.  The  Government,  that  is,  the  Panama  Ca¬ 
nal,  kept  costs  of  the  contractor’s  work. 

Q.  And  at  what  period  of  time  in  a  contract  of  this 
nature  would  costs  be  most  accurately  determined? 

A.  Well,  we  kept  running  costs,  but  of  course  that 
involved  items  that  had  to  be  distributed  later  over  the 
whole  amount  of  the  work,  and  we  tried  to  keep  abreast 
month  by  month  with  the  current  costs.  But,  to  deter¬ 
mine  the  actual  costs,  of  course,  that  had  to  run  until 
the  end  of  the  job. 

Q.  Until  the  job  was  completed,  you  mean? 

A.  Yes. 

Q.  Would  the  same  rule  apply  in  so  far  as  accurate 
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determination  of  profits  are  concerned,  General? 

A.  Yes,  because  the  current  costs  do  not  reflect  the 
full  costs,  and  the  average  cost  for  the  job,  and  obvious¬ 
ly  determination  of  profits  could  not  be  made  reliably 
until  all  the  costs  were  in. 

479  Q.  General  Kramer,  I  show  you  Joint  Exhibit 
23- W,  and  call  your  attention  to  the  name  N.  J. 

Riebe,  which  is  signed  thereto,  and  ask  you  if  you  knew 
him? 

A.  I  don’t  recall  him. 

Q.  I  show  you  Joint  Exhibit  2-B,  General  Kramer, 
and  call  your  attention  to  the  contracts  listed  there,  and 
specifically  contracts  numbered  W-2134-eng-766  and  W- 
2134-eng-1246  and  Contract  13  and  ask  you  with  what 
agency  were  those  contracts? 

Mr.  Leathers:  Your  Honor,  the  question  that  was 
asked  was  as  to  the  agency  which  let  the  contracts  listed 
on  that  sheet. 

The  Court:  I  did  not  get  the  question.  I  am  sorry. 
Will  the  reporter  kindly  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

The  Court:  Don’t  they  show  for  themselves  what  agen¬ 
cies  they  were? 

Mr.  Maun:  I  think  they  definitely  show  one  was 
Panama  Canal  and  the  others  were  War  Department. 

The  Court:  I  will  take  the  contracts  at  their  word.  I 
will  sustain  the  objection. 

By  Mr.  Maun : 

Q.  Were  the  contracts  which  have  a  symbol  “eng*’ 
then  under  your  jurisdiction  in  the  Panama  Canal? 

A.  No,  no  such  contracts  were  under  my  jurisdic¬ 
tion. 

480  Q.  Were  the  contracts  with  the  symbol  “PClp” 
on  them  under  your  jurisdiction? 
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A.  The  contracts  under  my  jurisdiction  all  had  the 
symbol  “PClp”. 

Mr.  Maun :  I  have  no  further  questions. 

The  Court:  Do  you  wish  to  cross  examine  the  witness? 
Mr.  Leathers :  I  have  no  cross  examination. 

The  Court:  Do  you  have  any  further  questions? 

Mr.  Maun :  No  further  questions. 

The  Court:  Stand  aside,  General. 

{ Witness  excused.) 

********** 

William  M.  Whitman, 

was  called  as  a  witness  by  and  on  behalf  of  the  petitioner, 
and,  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

Direct  Examination 

The  Clerk :  State  your  name  and  address,  Mr.  Witness. 

The  Witness:  William  M.  Whitman,  115  Glen  Ridge 
Street,  Kensington,  Maryland. 

By  Mr.  Maun : 

Q.  Mr.  Whitman,  are  you  here  pursuant  to  a  sub¬ 
poena? 

A.  Yes,  sir.  I  am  appearing  for  B.  F.  Bur- 
481  dick,  who  was  subpoenaed,  Mr.  Burdick,  or  his 
duly  authorized  representative,  and  I  am  his  duly 
authorized  representative. 

Q.  Who  is  Mb*.  Burdick  ? 

A.  General  Purchasing  Officer  of  the  Panama  Ca¬ 
nal. 

********* 


489  James  F.  Handy, 

was  called  as  a  witness  by  and  on  behalf  of  the  petition- 
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er,  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

The  Clerk :  State  your  name  and  address. 

The  Witness:  James  F.  Handy. 

The  Clerk:  H-a-n-d-y? 

The  Witness:  H-a-n-d-y.  740  Bonnie  Brae,  Denver, 
Colorado. 

By  Mr.  Maun : 

Q.  Mr.  Handy,  were  you  ever  an  employee  of  the  Mar¬ 
tin  Wunderlich  Company  and  Okes  Construction  Com¬ 
pany  Joint  Venture? 

A.  Yes,  I  was. 

Q.  During  what  period  of  time? 

A.  From  February,  1941,  through  November  of  1944. 

Q.  Where  were  you  employed  by  them  ? 

A.  In  the  Panama  Canal  Zone. 

Q.  What  was  your  particular  position  with 
490  them  during  that  particular  period  of  time  ? 

A.  Office  Manager. 

Q.  What  were  your  duties  as  Office  Manager? 

A.  I  had  complete  supervision  of  the  office  and  per¬ 
sonnel. 

The  Court:  Were  you  stationed  in  the  Canal  Zone? 

The  Witness :  Yes,  sir. 

By  Mr.  Maun : 

Q.  Where  was  the  principal  office  of  the  Martin 
Wunderlich-Okes  Construction  Company,  Joint  Ven¬ 
ture,  in  the  Canal  Zone? 

A.  Their  address? 

Q.  Yes. 

A.  In  Gatun. 

Q.  Did  the  mail  all  come  in  to  one  place  ? 
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A.  Yes,  sir. 

Q.  Was  it  part  of  your  duties  as  Office  Manager  to 
receive  the  incoming  mail  and  receipt  for  it  and  look  it 
over? 

A.  Yes,  sir. 

Q.  That  was  during  all  this  period  of  time,  that  is 
true? 

A.  Yes,  sir. 

Q.  Mr.  Handy,  are  you  presently  employed  by  either 
one  of  the  joint  venturers  who  are  involved  here? 

A.  No,  sir,  I  am  not. 

491  Q.  What  is  your  present  position? 

A.  I  am  in  partnership  with  the  Constructors 
Equipment  Company,  in  Denver,  Colorado. 

Q.  Were  you  subpoenaed  to  testify  here? 

A.  Yes,  I  was. 

Mr.  Maun:  I  would  like  to  have  Joint  Exhibits  23- W 
24-X  and  25-Y. 

(Exhibits  handed  to  counsel.) 

By  Mr.  Maun : 

Q.  Mr.  Handy,  I  show  you  Joint  Exhibits  23-W  and 
Joint  Exhibits  25-Y  and  ask  you  if  you  will  look  those 
over. 

The  Court:  They  have  already  been  admitted  in  evi¬ 
dence,  have  they  not? 

Mr.  Maun:  Yes,  they  have. 

By  Mr.  Maun: 

Q.  And  I  show  you  Joint  Exhibit  24-X,  and  ask  you 
if  you  will  look  that  over. 

A.  Yes,  sir. 

Q.  Mr.  Handy,  during  the  time  that  you  were  Office 
Manager  of  the  Petitioners  in  the  Canal  Zone  were 
any  letters  other  than  Joint  Exhibit  25-Y  and  Joint  Ex¬ 
hibit  23-W  received  by  the  petitioners  relative  to  any 
type  of  renegotiation  proceedings? 
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A.  Not  that  I  remember ;  no,  sir. 

Mr.  Maun :  I  have  no  further  questions. 

492  The  Court:  Are  there  any  questions  by  the  re¬ 
spondent? 

Mr.  Leathers:  Yes,  I  have  a  question  or  two. 

Cross  Examination 
By  Mr.  Leathers : 

Q.  Mr.  Handy,  you  just  looked  at  this  Exhibit 
23-W  which  I  will  show  you  again  ( handing) . 

A.  Yes. 

Q.  Now,  I  would  also  like  to  show  you  Exhibit  24-X, 
which  purports  to  be  your  letter.  Do  you  remember  writ¬ 
ing  that  letter. 

A.  Well,  I  can’t  say  that  I  definitely  remember  it, 
but  I  do  know  that  is  my  signature.  I  mean,  I  signed 
my  letters  in  that  form,  and  so  forth.  I  couldn’t  abso¬ 
lutely  say  that  was  it.  It  looks  very  much  similar  to  what 
I  would  write. 

Q.  I  would  like  to  draw  your  attention  to  the  state¬ 
ment:  “We  wish  to  advise  you  that  we  will  furnish  you 
with  all  information  as  soon  as  all  costs  are  assembled 
and  schedules  are  completed.” 

A.  Yes,  sir. 

Q.  Refer,  please,  to  Exhibit  23-W  and  notice  the 
reference  in  that  letter  to  forms  PAS-CD-6  and  Form 
PAS-13.  The  information  required  by  those  forms 

493  is  what  you  intended  to  furnish  when  you  wrote 
this  letter,  did  you  not? 

The  Court:  Which  do  you  mean  by  “this  letter”? 

Mr.  Leathers :  The  letter  marked  24-X. 

The  Witness:  I  would  have  to  see  those  forms,  to  af¬ 
filiate  the  two  letters  together.  I  couldn’t  say  right  off¬ 
hand. 
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By  Mr.  Leathers : 

Q.  Well,  this  letter  marked  24-X  is  in  response 
to  23- W,  is  it  not? 

A.  Apparently  so,  yes,  sir. 

Q.  And  when  you  wrote  this  letter  numbered  24-X, 
you  intended  to  furnish  all  the  information  required  by 
the  letter  here  marked  23-W,  did  you  not? 

A.  Well,  it  says  in  your  response  “We  will  furnish 
the  necessary  information’’ — yes,  sir.  It  says  that  in  that 
letter. 

Q.  Do  you  remember  attending  a  meeting  with  Mr. 
Dippell  ? 

A.  Do  I  remember — 

Mr.  Maun:  Just  a  minute.  That  was  a  matter  that 
was  not  gone  into  on  direct  examination  at  all. 

The  Court:  He  was  not  examined  about  that.  Do  you 
want  to  make  him  your  witness  on  that? 

Mr.  Leathers:  At  least  to  the  extent  of  this  ques¬ 
tion. 

By  Mr.  Leathers : 

494  Q.  Do  you  remember  such  a  meeting? 

The  Witness:  Would  you  repeat  your  question, 

please? 

By  Mr.  Leathers: 

Q.  Do  you  remember  a  meeting  with  Mr.  Dippell, 
which  you  and  Mr.  Wunderlich  attended? 

A.  No,  I  don’t. 

Mr.  Leathers :  That  will  be  all. 

Mr.  Maun:  Just  one  more  question,  please. 

Re-Direct  Examination 

By  Mr.  Maun: 

Q.  Did  you  furnish  the  data  which  Mr.  Leathers  re¬ 
ferred  to,  which  was  asked  for  in  that  letter? 
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A.  I  don’t  know  right  offhand.  It  could  have  been 
handled  through  Mr.  Taylor,  our  Comptroller. 

Mr.  Maim:  You  did  not  furnish  it? 

The  Witness :  No,  sir,  not  that  I  recall. 

Mr.  Leathers:  I  would  like  to  ask  one  more  ques¬ 
tion. 


Re-Cross  Examination 
By  Mr.  Leathers : 

Q.  To  the  best  of  your  knowledge,  it  was  never  fur¬ 
nished,  is  that  correct? 

A.  To  my  knowledge,  no,  because  it  would 
495  have  been  handled  by  Mr.  Taylor,  our  Comp¬ 
troller. 

Mr.  Leathers :  No  further  questions. 

*****#•*• 

Martin  Wunderlich 

was  called  as  a  witness  by  and  on  behalf  of  the  petition¬ 
er,  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Clerk :  Will  you  please  state  your  name  and  your 
address  for  the  record? 

The  Witness:  Martin  Wunderlich,  435  Whisky  Hill 
Road,  Woodside,  California. 

The  Court:  What  address? 

The  Witness:  435  Whisky  Hill  Road. 

By  Mr.  Maun: 

Q.  Mr.  Wunderlich,  are  you  one  of  the  members  of 
the  joint  venture,  the  petitioner  here? 

A.  Yes,  sir. 
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Q.  Mr.  Wunderlich,  do  you  remember  having 
had  a  conference  in  December  of  1943  with  some 
alleged  representatives  of  some  United  States  Agency? 

A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  about  that  conference  and 
what  took  place  in  it? 

A.  Well,  there  was  just  a  short  conference  with,  I 
think  it  was,  Mr.  Dippell. 

The  Court:  Who  is  he? 

The  Witness:  He  was  a  renegotiator.  I  think,  for  the 
War  Department.  And  he  was  down  there  for  the — 

The  Court:  Down  where? 

The  Witness :  On  the  Pacific  side  of  the — 

The  Court:  Canal  Zone? 

The  Witness:  Canal  Zone,  in  the  War  Department, 
and  was  there  to  renegotiate  two  of  our  war  contracts. 

By  Mr.  Maun : 

Q.  Do  you  remember  what  two  contracts  those  were? 

The  Court:  Did  he  give  the  date  of  that? 

By  Mr.  Maun : 

Q.  When  was  that  conference? 

A.  That  was  about  the  middle  of  December,  1953. 

Q.  1943? 

497  A.  1943. 

Q.  What  two  contracts  were  discussed? 

A.  The  two  war  contracts  that  we  had,  the 
Nicaragua  job,  the  air  base  in  Nicaragua  and  a  small 
job  in  the  Canal  Zone  called,  I  think  it  was,  Gulick’s 
Heights. 

The  Court:  The  Nicaragua  contract  is  not  here  in¬ 
volved,  is  it? 

Mr.  Maun:  That  is  one  of  the  contracts,  your  Honor, 
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that  stipulation  was  made  with  respect  to. 

The  Court:  I  am  not  familiar  with  that.  That  is  the 
reason  I  wanted  to  know. 

Mr.  Maun:  That  was  the  one  for  airport  runways, 
the  Nicaragua  contract. 

The  Court:  I  see. 

By  Mr.  Maun : 

Q.  Were  these  contracts  to  which  you  make  refer¬ 
ence  with  the  Corps  of  Engineers,  U.  S.  Army? 

A.  Yes,  sir. 

Q.  They  carried  the  U.  S.  Army  symbol,  is  that 
right? 

A.  Yes,  sir. 

Q.  Was  Contract  571  discussed  at  all? 

A.  No,  sir. 

Q.  These  two  contracts  which  you  make  mention 
of,  Mr.  Wunderlich,  were  they  with  the  Corps  of  En¬ 
gineers? 

A.  They  were  with  the  Corps  of  Engineers. 

The  Court:  The  Army  Engineers? 

498  The  Witness:  The  Army  Engineers,  yes,  sir. 

Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Are  there  any  questions  by  respondent? 

Mr.  Leathers:  Yes,  we  would  like  to  ask  a  question  or 
two. 

Cross  Examination 
By  Mr.  Leathers : 

Q.  Mr.  Wunderlich,  you  went,  as  I  understand  it,  to 
the  other  side  of  the  Isthmus  to  attend  that  conference? 

A.  Yes,  sir. 

Q.  In  other  words,  you  were  on  the  Atlantic  side 
and  the  conference  was  held  on  the  Pacific  side? 

A.  That  is  right. 


Q.  You  knew  when  you  went  over  there  that  you  were 
going  to  talk  about  renegotiation,  didn’t  you? 

A.  Yes,  sir;  I  found  out  when  I  came  over  there, 
that  is. 

Q.  You  must  have  had  some  reason  for  going? 

A.  Right. 

Q.  And  you  knew  that  it  was  to  talk  about  rene¬ 
gotiation? 

A.  I  found  out  when  I  came  over  there.  That  is,  Col¬ 
onel  Riebe  called  me  up  and  asked  us  to  come  over. 

Q.  Yes.  Now,  the  Riebe  that  you  mentioned  is  the 
same  Riebe  who  wrote  the  letter  that  you  identified, 
and  Exhibit  23-W,  is  he  not? 

499  A.  That  is  right. 

Q.  And  I  draw  your  attention,  Mr.  Wunder¬ 
lich,  to  the  date  of  this  letter,  marked  23-W.  At  the 
time  you  attended  that  conference,  you  had  that  letter, 
did  you  not?  You  had  received  it? 

A.  I  imagine,  I  don’t  know. 

Q.  Well,  it  is  stipulated,  as  I  understand  it,  that  it 
was  received  abut  the  date  it  was  written,  so  your  of¬ 
fice — 

A.  Our  office  had  it;  yes,  sir. 

Q.  Did  you  take  with  you  any  information  as  to  the 
cost  or  income  from  any  of  your  contracts,  at  that  time? 

A.  No,  we  did  not. 

Q.  And  no  costs  of  any  contract  were  discussed? 

A.  Yes.  Riebe  and  ourselves  had  several  discussions 
on  costs  on  the  Nicaragua  job. 

Q.  You  mean,  apart  from  this  meeting? 

A.  Well,  Colonel  Riebe  and  myself  had  several  dis¬ 
cussions  on  the  costs  of  the  Nicaragua  job. 

Q.  In  connection  with  renegotiation? 

A.  Yes. 

Mr.  Leathers :  That  is  all. 

Mr.  Maun :  No  further  questions. 
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The  Court:  Stand  aside,  Mr.  Wunderlich. 

(Witness  excused.) 

•  #****•#■*•» 

500  Sidney  R.  Okes 

was  called  as  a  witness  by  and  on  behalf  of  the  petition¬ 
er,  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

The  Clerk :  Please  state  your  name. 

The  Witness :  Sidney  R.  Okes. 

The  Clerk :  And  your  address  ? 

The  Witness:  238  South  River  Boulevard,  St.  Paul, 
Minnesota. 

By  Mr.  Maun: 

Q.  Mr.  Okes,  are  you  one  of  the  petitioners  herein? 
A.  I  am. 

Q.  Where  is  your  office  and  place  of  business? 

A.  E-1501  First  National  Bank  Building,  St.  Paul. 
Q.  Is  that  office  used  occasionally,  or  was  it  used 
occasionally,  during  the  period  of  construction  of  Con¬ 
tract  PClp-571  for  receipt  of  correspondence  or  mail? 
A.  It  was. 

Q.  Is  it  not  true  that  during  the  course  of  construc¬ 
tion  of  that  job  your  only  two  offices  were  the  one  Mr. 
Handy  mentioned,  in  the  Canal  Zone,  and  this  office  in 
the  First  National  Bank  Building  in  St.  Paul? 

501  A.  I  think  that  is  so. 

Q.  Any  letters  or  correspondence  that  were 
sent  to  the  office  in  St.  Paul,  would  they,  as  a  matter  of 
course,  be  referred  to  you? 

A.  Yes,  I  would  say  they  would,  most  generally. 

Mr.  Maun:  May  I  have  Exhibit  41,  please? 

(Exhibit  handed  to  counsel.) 
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By  Mr.  Maun: 

Q.  Mr.  Okes,  I  show  you  Petitioner’s  Exhibit  41,  and 
ask  you  if  you  will  look  it  over  (handing) . 

A.  Yes. 

Q.  Mr.  Okes,  it  has  been  stipulated  that  this  is  a 
true  and  correct  copy. 

Did  you  at  any  time  in  the  St.  Paul  office,  prior  to 
the  date  of  the  receipt  of  this  letter,  receive  from  any 
agency  of  the  United  States  Government  any  letter  what¬ 
ever  relative  to  renegotiation  of  any  contracts? 

A.  I  did  not.  My  recollection  is  that  this  was  the 
first  thing  that  we  received. 

Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Are  there  any  questions  by  respon¬ 
dents? 

Mr.  Leathers :  Just  one  or  two. 

Cross  Examination 
By  Mr.  Leathers : 

502  Q.  You  did  not  mean  to  testify  that  letters 
might  not  have  come  into  your  office  that  you 
would  not  see,  did  you? 

A.  No,  but  they  would  all,  if  I  wasn’t  there  right  at 
the  time,  they  would  be  put  on  my  desk  and  I  would, 
most  generally.  I  could  say  that  I  was  supposed  to  have 
seen  all  of  them. 

Q.  But  you  are  not  sure  that  you  did  not? 

A.  No,  I  wouldn’t  be  sure  that  I  missed  any,  because 
if  I  did  not  see  them  I  wouldn’t  know  if  I  missed 
them. 

**•*■*****«• 

505  George  Leonard 

was  called  as  a  witness  for  and  on  behalf  of  the  peti¬ 
tioner  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 
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Direct  Examination 

The  Clerk:  Please  state  your  name  and  address. 

The  Witness:  George  Leonard,  Route  1,  Box  449,  Los 
Altos,  California. 

By  Mr.  Maun: 

Q.  What  is  your  present  position  ? 

A.  Vice-president  of  the  Wunderlich  Contracting 
Company. 

Q.  Is  that  a  corporation? 

A.  It  is,  sir. 

Q.  In  what  state? 

A.  Incorporated  in  the  State  of  Nebraska. 

Q.  What  is  its  general  business  ? 

A.  General  contracting,  principally  construction 
work. 

Q.  What  kind  of  contracts  are  you  now  engaged  in? 

A.  At  the  present  time  we  are  engaged  in  tunnel  con¬ 
tracting  in  New  York,  a  joint  venture  with  the  Frazier- 
Davis  Construction  Company;  a  tunnel  project  at  Hous¬ 
ton,  Texas,  a  join  venture  with  the  Brown  and  Root  Com¬ 
pany  of  Houston,  Texas;  Dam  Project  in  Arkan- 
506  sas,  a  joint  venture  with  the  Morrison  Knutsen 
Company,  Peter  Kiewit  Company,  Brown  and 
Root  Company,  and  others;  a  joint  venture  in  Mon¬ 
tana  with  the  J.  C.  Maguire  Company,  the  Griffith  Com¬ 
pany  and  the  Brown  and  Root  Company;  two  hospital 
projects,  joint  ventures  with  the  Tompkins  Company 
of  Washington,  D.  C.,  and  the  Curlett  Company  of 
California,  and  a  tunnel  contract  with  the  Wunderlich 
Contracting  Company  in  Colorado. 

Q.  That  is  sufficient. 

For  how  many  years  have  you  been  engaged  in  that 
type  of  work? 

A.  Twenty-three  years. 

Q.  Are  you  a  graduate  of  any  college  ? 

A.  Yes,  sir. 
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Q.  What  one? 

A.  Macalester  College,  St.  Paul,  Minnesota. 

Q.  Did  you  major  in? 

A.  Geology. 

Mr.  Maun:  May  I  have  joint  Exhibit  30-DD? 

The  Clerk :  Here  it  is. 

By  Mr.  Maun : 

Q.  I  show  you  Joint  Exhibit  30-DD  and  ask  you 
to  look  taht  over,  please. 

A.  Yes. 

Q.  As  a  result  of  that  letter,  which  is  an  exhibit,  did 
you  make  some  trips  to  Chicago  to  confer  with 
507  the  Great  Lakes  Division  of  the  Price  Adjustment 
Board? 

A.  Yes,  I  did. 

Q.  What  dates  did  you  make  those  visits  on? 

A.  The  first  trip  after  this  letter  I  think  was  on — 
I  went  to  Chicago  from  St.  Paul  on  the  13th  of  January. 

Q.  What  year? 

A.  1945,  and  I  was  there  on  the  14th  and  15th  of 
January,  1945.  There  was  another  trip  to  Chicago,  I 
think  on  the  8th  of  February,  1945,  and  I  was  there  on 
the  9th  and  19th  of  February,  1945. 

Q.  What  was  the  purpose  of  your  visit  to  the  Great 
Lakes  Division  in  the  latter  instance? 

Mr.  Leathers :  Just  a  minute.  I  would  like  to  ask  what 
the  purpose  of  that  line  of  inquiry  is. 

The  Court:  What  is  the  purpose  of  this? 

Mr.  Maun:  That  is  a  joint  exhibit,  your  Honor.  It  is 
one  which  called  the  petitioners  down  for  renegotiation 
proceedings  before  for  the  years  here  in  question  and 
for  the  year  1943.  I  mean  for  the  year  ending  December 
31, 1942,  one  of  the  years  here  in  question. 

I  do  not  intend  to  go  into  details,  only  what  took 
place. 
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Mr.  Leathers:  I  think  this  letter  was  dated  January 
1,  1945,  and  has  already  been  stipulated  as  true.  We 
have  already  covered  the  commencement  point  up 

508  to  there.  I  do  not  think  there  is  any  further  point 
on  this  commencement. 

The  Court:  What  is  the  purpose  of  the  testimony? 

Mr.  Maun:  The  purpose  is  to  show  exactly  the  agree¬ 
ments  entered  into  relative  to  the  years  before  the  Court. 

Mr.  Leathers:  It  seems  to  me  this  is  getting  back 
now  to  the  line  of  testimony  that  we  discussed  previous¬ 
ly,  and  as  your  Honor  knows,  the  petitioners  had  full 
opportunity  to  develop  the  facts. 

It  seems  to  me  now  we  are  getting  back  to  that. 

The  Court :  The  Court  is  not  going  to  determine  what 
happened  in  the  renegotiation  proceedings. 

Mr.  Maun :  We  do  not  intend  to  do  that.  The  testimony 
of  this  witness  will  not  take  over  three  minutes. 

Mr.  Leathers :  It  seems  to  me  completely  irrelevant  in 
so  far  as  it  goes  back. 

The  Court:  It  does  not  seem  to  be  relevant  or  mate¬ 
rial,  but  if  it  will  be  just  three  minutes,  take  your 
three  minutes  and  proceed. 

By  Mr.  Maun : 

Q.  Mr.  Leonard,  at  the  conference  held  in  Chicago  did 
you  submit  data  requested  by  the  renegotiation  authori¬ 
ties? 

Mr.  Leathers :  I  object. 

The  Court:  Note  an  exception  for  the  respondent.  I 
am  admitting  this  with  the  understanding  the 

509  Court  is  not  binding  himself  to  consider  it. 

The  Witness :  We  did. 

By  Mr.  Maun: 
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Q.  Did  you  submit  other  documents? 

A.  Yes,  sir. 

Q.  What  were  they? 

A.  We  submitted  a  request  for  renegotiation  on  a 
completed  contract  basis. 

Mr.  Leathers :  I  would  like  to  renew  my  objection.  We 
are  getting  back  to  the  middle  of  this. 

The  Court.  If  he  says  one  thing,  then  the  other 
witnesses  will  want  to  say  something  else  and  the  Court 
has  enough  to  consider  on  the  record  de  novo  here  with¬ 
out  retrying  the  steps. 

I  sustain  the  objection. 

********* 

525  Harry  A.  Montgomery 

was  called  as  a  witness  for  and  on  behalf  of  the 

526  petitioner  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

********* 

The  Witness:  My  name  is  Harry  A.  Montgomery.  My 
residence  is  3202  Lake  Shore  Drive,  Chicago,  Illinois. 

Direct  Examination 

By  Mr.  Maun: 

Q.  Will  you  tell  the  Court  something  about  your  his¬ 
tory,  your  formal  schooling  and  the  positions  you  have 
held? 

A.  I  was  born  in  Brooklyn,  New  York,  and  went  to 
the  public  schools  in  Brooklyn  and  Vermont,  and  the 
high  schools  in  Vermont;  was  appointed  to  the  Military 
Academy  and  graduated  from  the  Military  Academy  on 
November  1,  1918,  on  which  date  I  was  commissioned  a 
Second  Lieutenant  in  the  Corps  of  Engineers. 

In  subsequent  years  I  served  through  the  various 
grades  in  the  Corps  of  Engineers  exclusively.  Just  prior 
to  the  outbreak  of  World  War  n,  or  just  prior  to  our 
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entry  into  World  War  n,  I  had  been  engaged  largely 
on  civil  work,  river  and  harbor  work  and  flood  control 
work  with  the  Corps  of  Engineers,  having  been  stationed 
in  Pittsburgh,  Pa.;  Mineral  Wells,  Texas;  Little  Rock, 
Arkansas,  and  Tulsa,  Oklahoma. 

In  the  late  summer  of  1942  I  was  relieved  from  duty 
at  Tulsa,  Oklahoma,  where  I  was  district  engineer,  and 
was  ordered  to  Yukon,  Canada,  where  I  became  the 
deputy  chief  of  staff  of  the  Northwest  Service  Com¬ 
mand  charged  with  the  construction  of  the  Alcan,  later 
known  as  the  Alaskan  Highway. 

I  was  on  duty  there  until  the  spring  of  1943, 
528  the  late  spring,  at  which  time  I  was  transferred  to 
the  office,  Chief  of  Engineers,  as  executive  of¬ 
ficer,  to  the  Chief  of  Military  Supply  who,  himself,  was 
an  assistant  chief  of  engineers.  I  served  one  year  there 
from  May,  1943,  to  1944,  at  which  time  I  was 
ordered  to  duty  as  division  engineer  of  Great  Lakes  Di¬ 
vision  stationed  in  Chicago,  Illinois. 

I  remained  on  duty  as  division  engineer,  Great  Lakes 
Division,  during  the  balance  of  the  war  years,  and  in 
April,  1946,  I  was  ordered  to  Manila  Philippine  Islands, 
as  chief  engineer  of  the  American  Forces,  Western  Pa¬ 
cific. 

In  the  fall  of  1946  I  applied  for  retirement  from  the 
Army  in  the  grade  of  Colonel,  having  completed  twenty- 
eight  years  of  commissioned  service,  all  with  the  Corps 
of  Engineers.  That  request  was  granted  and  I  received 
voluntary  retirement  in  early  1947. 

At  that  time  I  became  vice-president  and  chief  en¬ 
gineer  and  director  of  Materials  Service  Corporation 
with  offices  at  33  North  LaSalle  Street,  Chicago,  with 
which  firm  I  am  currently  connected. 

Q.  Were  you  subpoenaed  to  testify  here? 

A.  I  was. 

Q.  Did  you  have  a  price  adjustment  section  under 
your  supervision  as  division  engineer  in  the  Great  Lakes 
Division,  Chicago? 
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529  A.  I  did. 

Q.  What  was  the  price  adjustment  section 
known  as?  Was  it  the  Great  Lakes  Division? 

A.  The  Price  Adjustment  Section  of  the  Great  Lakes 
Division. 

Q.  Did  you  handle  as  part  of  your  duties  there  the 
assignment  of  the  petitioners  herein  for  renegotiation 
for  the  year  ending  December  31, 1943? 

A.  You  mean  did  I  personally? 

Q.  Did  your  organization? 

A.  Yes. 

Q.  Were  you  aware  of  the  fact  that  the  petitioners 
were  going  to  submit  to  the  Price  Adjustment  Section 
a  request  for  renegotiation  on  a  completed  contract  basis 
about  February  9,  1945? 

A.  Yes. 

Q.  Did  you  authorize  your  subordinate  to  approve 
that  request,  if  the  request  was  made? 

A.  Prior  to  the  meeting  which  subsequently  was 
held  in  the  office  about  February  9 — I  am  not  sure  of 
the  dates,  but  it  was  close  to  that — with  the  joint  ven¬ 
turers  on  this  matter,  I  had  a  conference  in  my  office 
with  the  key  people  in  my  price  adjustment  section  in 
which  I  went  over  with  them  what  we  believed  to  be  the 
proper  procedure  with  respect  to  this  renegotiation  on 
a  completed  contract  basis  if  the  contractor  requested 
it. 

********* 

530  By  Mr.  Maun : 

Q.  Was  a  request  made  on  a  standard  form 
furnished  by  the  government  for  renegotiation  on  a 
completed  contract  basis? 

A.  I  was. 

********** 
532  By  Mr.  Maun: 

Q.  You  did  approve  that  request  for  renego¬ 
tiation? 
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533  A.  I  did. 

Q.  Did  you  direct  your  subordinates  to  issue 
to  the  petitioners  here  some  evidence  of  the  fact  you 
had  approved  it? 

A.  You  must  bear  in  mind  this  meeting  I  had  with 
the  subordinates  was  prior  to  the  meeting  with  the  joint 
venturers.  We  had  this  meeting  for  the  purpose  of  dis¬ 
cussing  the  procedure  at  that  meeting. 

At  that  time  the  question  came  up  as  to  whether  or 
not  we  were  empowered  to  give  them  some  evidence  in 
the  event  they  asked  for  it,  of  approval  of  this  joint 
agreement  request,  request  for  renegotiation  on  a  com¬ 
pleted  contract  basis. 

I  told  my  people  that  I  could  see  no  reason  we 
should  not.  We  would  tell  them  verbally  if  it  was  go¬ 
ing  to  be  approved  anyhow.  I  saw  no  reason  why  we 
should  not  give  written  evidence  if  they  asked  for  it. 

Q.  Was  it  a  custom  and  practice  to  give  them  a 
copy  of  the  approved  request? 

A.  No,  they  were  told  it  had  been  approved. 

The  Court:  It  had  been  approved  by  whom? 

The  Witness:  It  would  be  approved  by  me  upon  my 
return.  I  was  unavoidably  called  out  of  town  and  was 
not  there  to  sign  it  while  they  were  there. 

By  Mr.  Maim : 

Q.  You  did  tell  Mr.  Okes  it  was  approved? 

A.  I  did  not  understand. 

534  Q.  Did  you  tell  Mr.  Okes  at  a  later  date  you 
had  approved  it? 

A.  I  believe  so,  yes.  There  was  no  secret  about  it, 
the  fact  that  it  was  approved. 

Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Does  respondent  have  any  questions? 

Mr.  Leathers:  Yes,  sir. 

Cross  Examination 
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By  Mr.  Leathers : 

Q.  Colonel  Montgomery,  I  am  not  quite  sure  on  the 
time  sequence  of  this.  As  I  understand  it,  you  were  not 
present  in  your  office  to  sign  this  approval  at  the  time 
it  was  executed,  which  I  think  was  the  10th  of  Feb¬ 
ruary? 

A.  I  am  not  sure  of  the  exact  date.  It  was  five  years 
ago  and  I  have  no  written  record  at  all.  If  you  say  so,  I 
will  take  your  word  for  it. 

Q.  You  were  absent  from  the  office  at  that  time? 

A.  That  is  correct. 

Q.  And  actually  did  not  approve  that  until  some 
two  or  three  days  later? 

A.  I  was  gone  approximately  twenty-four  hours  so 
I  approved  it  the  following  evening  or  the  next  morning, 
the  second  morning. 

Q.  Actually  that  document  which  has  been  referred 
to  as  the  request  to  go  on  the  completed  contract 
535  basis  was  Exhibit  B;  carried  on  its  face  Exhibit 
B? 

A.  Exhibit  B,  what? 

Q.  That  is  what  I  am  going  to  ask  you. 

Was  it  not  Exhibit  B  to  a  proposed  bilateral  agree¬ 
ment? 

A.  It  was  a  supplement.  Whether  it  would  be,  or  not, 
I  don’t  remember. 

Q.  Take  my  word  for  it  a  minute.  Assume  it  was 
marked  Exhibit  B,  but  it  is  clear  it  was  an  exhibit  to  a 
bilateral  agreement  which  was  proposed  at  that  same 
time;  is  that  correct? 

A.  That  is  correct. 

Q.  The  bilateral  agreement  and  the  proposed  re¬ 
quest  to  go  on  a  completed  contract  basis  was  attached 
together? 

A.  That  is  right.  One  became  a  supporting  paper 
to  the  other. 

Q.  You  understood  that  Exhibit  B,  let  us  call  it,  was 
in  fact  a  supporting  paper  to  the  supposed — 
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A.  It  was  a  separate  step  that  had  to  be  taken  before 
action  could  be  taken  toward  forwarding  a  bilateral 
agreement,  if  that  is  what  you  mean. 

Q.  The  bilateral  agreement  to  which  that  was  Ex¬ 
hibit  B,  you  forwarded  that  to  Washington  for  approval? 

A.  That  is  correct. 

Q.  You  intended  at  all  times  to  forward 

536  that  to  Washington  for  approval? 

A.  I  intended  what? 

Q.  You  intended  to  forward  that  from  the  time  it 
was  submitted  to  you? 

A.  I  don’t  quite  know  what  you  mean.  I  did  not  in¬ 
tend  to  until  I  knew  what  I  was  forwarding. 

Q.  I  will  withdraw  that  question. 

It  was  understood  by  you  that  that  bilateral  agree¬ 
ment  was  subject  to  approval  in  Washington? 

A.  It  was  subject  to  review  in  Washington. 

Q.  You  did  not  sign  the  bilateral  agreement? 

A.  I  did  not  sign  it. 

Q.  You  intended  to  send  it  to  Washington,  or  you 
sent  it  to  Washington,  before  it  was  signed  by  you? 

A.  That  is  right. 

Q.  Attached  to  it  was  this  Exhibit  B? 

A.  Yes,  it  was  forwarded  with  a  letter  of  recom¬ 
mendation,  recommending  that  it  be  reviewed  and  found 
correct  and  passed. 

Mr.  Leathers:  I  move  that  be  stricken  as  not  respon¬ 
sive. 

The  Court:  I  did  not  get  the  last  statement.  Please 
read  the  answer. 

(The  pending  answer,  as  above  recorded,  was  read  by 
the  reporter.) 

Mr.  Leathers:  I  think  the  answer  to  my  ques- 

537  tion  was  yes  or  no. 

Everything  after  was  not  responsive. 
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The  Court:  I  think  he  can  answer  it.  Let  the  answer 
stand. 

Mr.  Leathers :  Exception,  please. 

The  Court:  Yes. 

By  Mr.  Leathers: 

Q.  Now,  Colonel,  is  it  not  true  that  you  felt  that  you 
had  to  sign  Exhibit  B  before  Washington  would  consider 
the  proposed  bilateral  to  which  it  was  attached? 

A.  By  Exhibit  B,  you  mean  approve  the  request  of 
the  contractor  for  completed  contract  basis  of  settle¬ 
ment;  is  that  right? 

Q.  Yes. 

A.  We  were  quite  sure  that  that  was  a  necessary  step 
toward  proceeding  with  any  agreement  which  eventually 
turned  out  to  be  the  bilateral  agreement.  I  will  answer 
that  way.  We  felt  that  was  a  necessary  supporting  paper 
to  the  bilateral  agreement. 

Q.  You  believed,  as  a  matter  of  fact,  that  if  you  sent 
the  bilateral  to  Washington  with  the  request  to  go  on  the 
completed  contract  basis  unsigned  by  you,  that  Wash¬ 
ington  would  simply  send  it  back  and  request  you  sign 
it  before  they  considered  the  bilateral? 

A.  I  do  not  know  I  gave  the  matter  any 
538  thought,  frankly.  I  had  signed  it.  There  seemed  to 
be  no  point  in  considering  what  would  happen  if 
I  had  not  signed  it. 

Q.  Your  office  did  eventually  inform  the  contractors 
that  the  bilateral  agreement  to  which  this  Exhibit  B  was 
attached,  and  by  Exhibit  B  I  mean  the  request  to  go  on 
the  completed  contract  basis,  and  the  requests  were 
disapproved  in  Washington? 

A.  We  did  when  it  was  returned,  yes. 

Q.  Your  office  then  went  ahead  and  performed  the  re¬ 
negotiations  which  were  impassed  and  it  eventually  re¬ 
sulted  in  the  bilaterals  here  involved? 

A.  That  is  correct. 
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Mr.  Maun :  I  believe  that  is  a  misstatement  because  I 
believe  the  bilateral  was  issued  out  of  Washington.  The 
case  was  referred  back  to  Washington,  was  it  not,  and 
Washington  from  then  on  handled  the  renegotiation? 

The  Witness:  No,  I  think  not.  The  renegotiation  re¬ 
sulted  in  an  impasse  and  was  conducted  in  our  office, 
I  believe. 

Am  I  wrong  there? 

Mr.  Maun:  I  believe  you  are  right. 

The  Witness:  You  have  the  record. 

Mr.  Leathers :  That  is  all. 

539  Re-Direct  Examination 
By  Mr.  Maim: 

Q.  As  to  this  request,  you  actually  approved  it  oral¬ 
ly  before  you  left  on  your  one-day  journey  and  signed 
it  when  you  got  back  ? 

A.  It  was  understood  before  I  left  the  office  in  this 
conference  with  my  chief  subordinates  in  the  Price  Ad¬ 
justment  Section  that  if,  as  we  expected,  the  contractor 
would  request  renegotiation  on  a  completed  contract  ba¬ 
sis,  that  it  would  be  approved. 

Q.  That  agreement,  as  far  as  you  were  conerned,  was 
sent  to  Washington  for  approval,  was  it  not? 

A.  No.  It  was  approved  by  the  office. 

Mr.  Maun.  That  is  all. 

Re-Cross  Examination 
By  Mr.  Leathers : 

Q.  Do  you  remember  before  this  date  you  had  been — 

A.  What  date  are  we  talking  about? 

Q.  The  date  of  February  10,  which  is  the  date  of 
Exhibit  B. 

— that  you  had  been  instructed  by  Washington  not 


to  enter  into  any  agreements? 

A.  No,  sir;  I  had  no  such  instruction,  to  my  knowl¬ 
edge. 

Q.  If  you  had  been  so  instructed,  you  would  have  fol¬ 
lowed  those  instructions  out? 

540  A.  As  an  Army  officer,  certainly  I  would 
have  followed  them  out. 

Q.  If  it  should  turn  out  that  you  had  such  instruc¬ 
tions,  anything  you  did — 

#  • 

Mr.  Maun :  He  is  assuming  something  not  ih'evidence. 
Let  him  produce  such  facts. 

The  Court:  I  think  that  is  dealing  in  the  realm  of 
speculation.  I  sustain  the  objection. 

Mr.  Leathers:  I  would  like  to  ask  this  question  be¬ 
cause,  as  you  know,  we  do  not  have  the  documents  here. 

The  Court:  I  do  not  think  you  have  a  right  to  say  if 
he  had  known  so  and  so  he  would  have  done  so  and  so. 
What  did  happen  is  what  counts. 

Mr.  Leathers :  That  is  something  we  will  have  to  intro¬ 
duce  to  establish  that.  I  think  I  am  entitled  to  ask  this 
question. 

The  Court:  Ask  the  question  and  the  Court  will  con¬ 
sider  it  very  carefully. 

By  Mr.  Leathers : 

Q.  If  the  evidence  establishes  that  you  were  directed 
by  the  Office  of  Chief  of  Engineers  not  to  enter  into  any 
agreement  with  these  people,  that  is  with  Wunderlich- 
Okes — 

A.  You  are  talking  about  Exhibit  B  now? 

Q.  Yes. 

— any  agreement  which  you  may  have  entered 

541  into  would  have  been  a  mistake,  would  it  not? 

Mr.  Maun:  That  is  certainly  asking  for  a  conclusion 
of  law. 
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The  Court:  I  sustain  the  objection. 

Mr.  Leathers :  I  will  withdraw  it.  We  will  try  to  pro¬ 
duce  the  evidence. 

By  Mr.  Maun: 

Q.  Who  was  H.  E.  Pollock  ? 

A.  Mr.  H.  E.  Pollock  was  the  Chief  of  my  Price  Ad¬ 
justment  Section  in  the  Division  office  during  the  entire 
period  I  was  on  duty  in  the  office,  up  to  the  end  of  the 
price  adjustment  program. 

Mr.  Maun :  That  is  all. 

The  Witness:  If  it  is  not  out  of  order,  may  I  be  ex¬ 
cused  from  the  jurisdiction  of  the  Court? 

The  Court:  Do  I  understand  that  both  parties  excuse 
the  Colonel  finally? 

Mr.  Leathers:  It  is  with  some  reluctance  I  do,  but  I 
will. 

The  Court:  You  may  go  back  to  Chicago,  Colonel. 

(Witness  excused.) 

********* 

554  Clinton  D.  Van  Valkenburg 

was  called  as  a  witness  on  behalf  of  the  petitioners  and, 
having  been  duly  sworn,  was  examined  and  testified  as 
follows: 

The  Clerk:  State  your  name  and  address,  please. 

The  Witness:  Clinton  D.  Van  Valkenburg,  Captain, 
detailed  in  the  Judge  Advocate  General’s  Corps,  U.  S. 
Army.  My  address  at  present  is  1513  South  Arlington 
Bridge  Road,  Arlington,  Virginia. 

Mr.  Leathers:  I  would  like  to  ask  you  if  you  are  here 
in  response  to  a  subpoena  served  upon  Mr.  Pace,  Secre¬ 
tary  of  the  Army? 


The  Witness :  I  am. 

Mr.  Leathers:  You  have  been  required  under  that  to 
produce  item  21.  Do  you  have  that  document  with  you? 

The  Witness:  I  have  such  a  document  with  me. 

Mr.  Leathers:  Will  you  produce  the  document,  please? 

The  Witness :  Before  I  produce  this  document  I 

555  should  point  out  to  the  Court  that  item  21  covers 
a  matter  having  to  do  with  the  renegotiation  un¬ 
der  the  Renegotiation  Act  of  1943. 

Mr.  Maun:  I  object  to  any  statement  by  the  witness 
except  to  answer  the  question. 

The  Court:  The  Court  and  counsel  will  take  care  of 
the  law. 

Mr.  Maun:  I  would  like  to  question  the  witness  from 
now  on  as  he  is  appearing  as  my  witness  and  not  the 
Government’s. 

Mr.  Leathers:  If  he  is  directed  to  make  a  statement 
in  connection  with  the  document,  he  is  entitled  to  do  so. 

The  Court:  If  he  wants  to  make  a  statement  in  con¬ 
nection  with  the  production  of  it.  He  is  starting  off  like 
he  is  starting  to  give  the  Court  a  lecture  on  the  law. 

State  what  you  wish  with  reference  to  its  production. 

The  Witness:  The  War  Contracts  Price  Adjustment 
Board  is  a  top  authority  under  the  1943  Act.  They  have 
regulations — 

The  Court:  You  can  make  your  statement  about  why 
you  are  bringing  it  here. 

The  Witness:  That  is  exactly  what  I  am  doing,  your 
Honor.  There  is  a  regulation  of  that  Board  which  governs 
all  records  which  have  to  do  with  1943  cases. 
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556  Mr.  Maun:  If  there  is  a  regulation,  let  it  be 
produced. 

The  Court:  I  assume  it  can  be  supported.  State  as 
briefly  as  you  can,  without  laying  too  much  ground  and 
spade  work  here. 

The  Witness :  I  want  to  state  I  have  contacted  the  War 
Contracts  Price  Adjustment  Board  and  I  have  the  author¬ 
ity  under  their  regulations  to  produce  these  documents 
which  are  in  their  legal  custody.  They  are  not  in  the 
legal  custody  of  the  Secretary  of  the  Army. 

The  Court:  You  have  authority  to  produce  them? 

The  Witness :  Yes. 

Direct  Examination 
By  Mr.  Maun: 

Q.  Will  you  produce  the  request  which  is  called  for 
in  item  21? 

A.  I  have  searched  the  records  pursuant  to  direction 
and  I  find  in  the  records  this  document,  with  a  letter 
which  explains  the  presence  of  that  document. 

Q.  Will  you  detach  the  letter?  That  is  not  part  of  our 
request. 

Mr.  Leathers:  May  they  be  marked  so  they  can  be 
identified? 

The  Court:  Let  it  be  marked  for  identification. 

Mr.  Leathers:  Mark  them  separately.  Will  you 

557  do  that? 

Mr.  Maun:  I  do  not  know  what  the  letter  is.  I 
do  not  care  to  see  the  letter.  All  I  want  is  the  request. 

The  Clerk:  This  will  be  Exhibit  62  for  identification. 

(Petitioner’s  Exhibit  No.  62  was  marked  for  identifi¬ 
cation.) 


Mr.  Leathers:  May  I  have  this  letter  which  the  Cap¬ 
tain  referred  to  also  marked  for  identification? 

Mr.  Maun:  I  will  ask  the  Government  counsel  to  in¬ 
troduce  his  exhibits  in  his  own  case. 

The  Court:  It  is  all  right.  It  is  best  to  produce  it 
now  while  the  question  is  up. 

The  Clerk:  Respondent’s  Exhibit  HHH  for  identifi¬ 
cation. 

(Respondent’s  Exhibit  HHH  was  marked  for  identifi¬ 
cation.  ) 

Mr.  Maun :  Mr.  Leathers,  will  you  look  at  Petitioner’s 
Exhibit  62?  Is  that  a  document  which  you  said  you 
would  produce  when  Colonel  Montgomery  was  on  the 
stand? 

Mr.  Leathers :  Yes. 

Mr.  Maun:  Petitioner’s  Exhibit  No.  62  is  offered. 

The  Court:  It  will  be  admitted. 

Mr.  Leathers:  May  the  record  show  that  is  under  the 
same  objection? 

558  The  Court:  The  objection  and  exception  here¬ 
tofore  made?  Yes,  that  is  understood  and  the  rec¬ 
ord  will  so  show. 

The  Clerk :  Exhibit  62  in  evidence. 

(Petitioner’s  Exhibit  No.  62  was  received  in  evidence.) 

Mr.  Maun:  I  have  no  further  questions,  Captain. 
Thank  you  for  coming. 

Mr.  Leathers :  Your  Honor,  we  talked  about  a  manual 
which  we  had  an  extract  from.  I  would  like  to  have  the 
Captain  produce  that  manual  while  he  is  here.  To  save 
trouble  we  can  introduce  the  whole  manual. 

I  would  like  to  have  this  marked. 
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The  Clerk :  Exhibit  in  for  identification. 

(Respondent’s  Exhibit  III  was  marked  for  identifi- 

•  cation.) 

Cross  Examination 
By  Mr.  Leathers : 

Q.  I  would  like  to  ask  you  if  you  can  identify  this 
manual  which  is  identified  as  a  War  Department  Man¬ 
ual  for  Renegotiation  and  bearing  on  the  first  page  a 
date  August  5, 1943,  and  a  statement  that  it  is  a  manual 
for  renegotiation  approved  effective  15  August,  1943. 
Do  you  recognize  that? 

A.  I  do.  That  is  such  a  manual. 

*  Q.  Is  that  a  manual  used  by  the  War  Department  in 

carrying  on  its  renegotiation  functions? 

559  A.  Yes,  under  the  Act  of  1942. 

560  The  Court:  As  I  understand  from  the  witness, 
this  manual  is  one  kept  in  the  War  Department 

561  records  as  part  of  the  office? 

♦  The  Witness:  Yes. 

The  Court:  I  will  overrule  the  objection.  It  will  be 
admitted  as  Respondent’s  Exhibit  No.  III. 

The  Clerk :  Exhibit  HI. 

*  ( Respondent’s  Exhibit  III  was  received  in  evidence. ) 

********** 

Elmer  B.  Fontaine 

was  called  as  a  witness  on  behalf  of  the  Petitioner  and, 
having  been  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Examination 

The  Clerk :  State  your  name  and  address. 

The  Witness:  Elmer  B.  Fontaine,  Prescott,  Arizona. 
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Mr.  Maun:  Before  I  question  the  witness,  there  are 
two  exhibits  which  he  had  marked  for  identification  the 
other  day,  Exhibits  Nos.  48  and  49,  having  to  do  with 
the  accrual  basis  of  accounting  and  with  the  completed 
basis  of  accounting  for  the  year  ending  December  31, 
1943.  I  would  like  to  have  those  received  in  evi¬ 
dence. 

562  Mr.  Leathers:  I  object.  This  proceeding  does 
not  involve  the  year  1943.  It  involves  1942. 

The  Court:  There  seems  to  be  some  question  of  in¬ 
termingling  here.  The  Court  does  not  know  whether  or 
not  they  will  be  considered,  but  he  will  admit  them. 

Mr.  Leathers:  May  the  record  show  our  objection  on 
the  grounds  of  materiality? 

The  Court:  Yes,  an  exception  will  be  noted  and  the 
two  documents  mentioned  will  be  received  in  evidence  as 
Exhibits  48  and  49. 

What  is  the  title  of  those? 

The  Clerk:  Exhibit  48  is  Summary  of  Operations  (Ac¬ 
crual  Basis)  and  Exhibit  No.  49  is  Summary  of  Op¬ 
erations  (Completed  Contract  Basis). 

(Petitioner’s  Exhibits  Nos.  48  and  49  were  received 
in  evidence.) 

By  Mr.  Maun: 

Q.  What  is  your  present  position? 

A.  Vice-president  and  Assistant  Secretary  of  the 
Wunderlich  Contracting  Company. 

Q.  That  is  a  corporation? 

A.  Yes. 

Q.  That  is  not  the  petitioner? 

A.  No. 

Q.  Will  you  tell  the  Court  some  of  your  back- 

563  ground,  your  formal  education  and  some  of  the 
positions  you  have  held? 
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A.  I  received  a  degree  in  Civil  Engineering  from  the 
University  of  Michigan  in  1922,  spent  the  next  several 
years  as  engineer  in  charge  of  alignment  on  the  Holland 
Tunnel,  spent  about  nine  years  on  subway  construction, 
tunnels,  heavy  foundations  and  buildings  along  the  east 
coast  principally  in  New  York  City,  entered  service  with 
the  War  Department  in  Los  Angeles  in  1935. 1  remained 
with  the  Los  Angeles  District  Engineer  Office,  War  De¬ 
partment,  from  1935  until  1940.  In  1940  I  was  separated 
from  the  War  Department  and  accepted  a  position  with 
the  Panama  Canal. 

The  Court:  What  year  was  that? 

The  Witness:  1940.  I  accepted  a  position  with  the 
Panama  Canal  then.  I  believe  it  was  the  end  of  June, 
1940. 

I  was  in  the  Panama  Canal  from  1940  until  October 
of  1943,  at  which  time  I  joined  the  Navy  and  served  as  a 
commander  in  the  Civil  Engineering  Corps. 

In  March  of  1946  I  was  separated  from  the  Navy  and 
joined  the  Wunderlich  Contracting  Company  with  which 
I  am  at  this  day  still  connected. 

By  Mr.  Maun : 

Q.  You  were  a  civil  engineer  in  the  War  Department, 
were  you? 

A.  I  was. 

Q.  For  what  period  of  time  was  that? 

564  A.  From  1935  until  1940,  approximately  a  lit¬ 
tle  less  than  five  years. 

Q.  Did  you  resign  from  your  position  with  the  War 
Department? 

A.  I  resigned  and  separated  completely. 

Q.  Will  you  tell  us  whether  when  you  resigned  as  an 
engineer  in  the  War  Department  you  withdrew  your 
retirement  pay  and  lost  your  leave  status  and  all  that 
sort  of  thing? 
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A.  It  was  necessary  to  use  any  leave  that  I  could  and 
separation  was  complete.  My  retirement  pay  was  with¬ 
drawn  before  I  could  accept  the  job  with  the  Panama 
Canal. 

Q.  When  you  went  down  to  the  Panama  Canal  did  you 
receive  a  different  classification  than  you  had  in  the 
War  Department  as  far  as  pay  was  concerned? 

A.  As  far  as  pay  was  concerned  there  was  the  dif¬ 
ference  in  pay  and  the  classification  was  identical,  as 
far  as  the  rating  that  is.  It  was  an  engineer’s  rating 
with  the  Engineer  Department  and  also  an  engineer’s 
rating  with  the  Panama  Canal. 

Q.  How  about  your  leave  privileges?  Were  they  the 
same  as  in  the  Army? 

A.  The  privileges  were  different. 

Q.  Your  rate  of  pay  was  fixed  by  the  Governor  of  the 
Panama  Canal? 

A.  That  is  correct. 

*  *  *  *  *  *  *  *  *  * 

569  Q.  Was  it  the  fall  of  1943  the  Government  ac¬ 
cepted  the  work  ? 

A.  The  Government  accepted  the  work,  to  the  best  of 
my  memory,  in  October  of  1943. 

Q.  In  view  of  what  you  have  testified  to,  Mr.  Fon¬ 
taine,  at  what  stage,  in  your  opinion,  could  a  determina¬ 
tion  be  fairly  and  accurately  made  as  to  cost  and  prof¬ 
its  on  this  project? 

Mr.  Leathers:  I  object.  It  seems  to  me  he  is  getting 
into  the  accounting  field. 

The  Court:  I  guess  the  witness  by  reason  of  his  tech¬ 
nical  training  and  experience  might  be  qualified  to  ex¬ 
press  an  opinion.  I  will  overrule  the  objection. 

The  Witness:  In  my  opinion  it  was  not  pos- 

570  sible  to  determine  job  costs  until  the  end  of  the 
job  when  all  expenditures  and  risks  have  been 

taken  into  consideration. 
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By  Mr.  Maun: 

Q.  Does  the  same  thing  apply  to  profits  ? 

Mr.  Leathers :  I  object  on  the  same  grounds.  It  seems 
to  me  we  are  getting  into  the  accounting  field. 

The  Court:  The  profits  and  costs  are  so  much  inter¬ 
woven  that  I  will  overrule  the  objection. 

The  Witness.  I  would  say  the  same  thing  concerns 
profits  and  is  true  with  profits. 
***♦*****«■ 

571  Cross  Examination 

By  Mr.  Leathers : 

Q.  Mr.  Fontaine,  you  said  the  purpose  of  this  exca¬ 
vation  was  to  place  concrete.  Actually  this  contract  call¬ 
ed  for  what  is  known  as  rough  excavation;  did  it  not? 

A.  I  don’t  recall  whether  that  term  “rough  excava¬ 
tion”  was  used  in  the  contract.  I  believe  the  contract  did 
express  it  as  initial  excavation. 

Q.  But  that  did  not  include  any  of  the  fine  work.  That 
had  to  be  done  by  the  man  who  placed  the  concrete  af¬ 
terward;  did  it  not? 

A.  Not  necessarily.  Under  the  initial  contract  I  be¬ 
lieve  the  contracting  officer  had  a  right  to  require  what¬ 
ever  he  wanted  out  of  the  excavation. 

Q.  You  did  not  intend  to  testify  it  was  actually  done 
to  the  point  where  the  concrete  could  be  placed?  That 
was  not  the  way  the  job  was  done,  was  it? 

A.  You  mean  in  its  completed  stage  at  the  time  this 
contract  was  terminated  ? 

Q.  Yes. 

A.  I  would  say  that  the  excavation — 

Mr.  Leathers :  I  would  like  to  have  that  question 
answered  yes  or  no. 

By  Mr.  Leathers : 
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Q.  Was  it  or  was  it  not  possible  to  pour  the  concrete 
without  further  work? 

The  Court:  If  you  can  answer  it  yes  or  no,  do  so.  If 
you  can  not,  say  so. 

The  Witness:  I  would  say  a  yes  or  no  answer  would 
not  be  proper  because  there  is  no  job  that  is  ever  fin¬ 
ished  that  you  can  just  immediately  put  the  concrete 
on  it.  It  requires  a  cleaning. 

The  Court :  The  witness  says  he  can  not  answer  it  yes 
or  no.  Do  you  want  him  to  answer  it  in  his  own  way  or 
waive  the  question? 

Mr.  Leathers :  I  think  with  the  explanation  he  has  give 
it  is  clear  enough. 

The  Court:  All  right. 

By  Mr.  Leathers : 

Q.  Did  you  testify  you  were  there  during  the  whole 
time  the  job  was  being  done? 

A.  That  is  correct. 

Q.  Do  you  remember  that  in  the  contract  there  was  a 
provision  for  the  selection  of  certain  selected  materials  to 
be  put  on  top  of  some  of  the  spoil  areas  ?  But  first,  would 
you  explain  what  a  spoil  area  is? 

A.  A  spoil  area  is  an  area  reserved  for  the 
573  waste  or  the  deposit  of  materials  taken  out  of  the 
excavation.  It  is  merely  a  spot  allocated  to  the  dis¬ 
posal  of  the  materials  taken  from  the  excavation. 

Q.  You  remember  there  was  a  provision  in  that  con¬ 
tract  for  the  Government  to  select  certain  materials  in 
the  amount,  I  think,  of  something  over  800,000  cubic 
yards  to  be  placed  on  top  of  certain  spoil  areas? 

A.  I  believe  that  was  true  in  this  contract. 

Q.  It  is  true  also  that  selection  was  not  made  by  the 
Government,  is  it  not? 

A.  That  selection  was  made  to  the  extent  that  we  de¬ 
termined  it  necessary. 


Q.  To  what  number  of  cubic  yards  ? 

A.  I  could  not  answer  that  question. 

Q.  It  was  not  the  800,000,  was  it? 

A.  It  may  have  been. 

Q.  Are  you  saying  that  you  don’t  know  or  are  you 
saying  that — 

A.  I  am  saying  I  don’t  know  the  exact  quantity. 

Q.  Was  the  selection  made  in  anything  like  the 
amount  of  800,000  cubic  yards  ? 

A.  I  can’t  answer  that.  I  don’t  know. 

Q.  Do  you  remember  the  purpose  of  that  selection? 

A.  The  purpose  of  the  selection  was  to  provide  a  sur¬ 
face  on  the  spoil  areas  so  they  would  be  available 
574  for  future  construction  or  any  future  need  that 
might  be  required  of  them. 

Q.  Are  you  sure  about  that?  Was  that  not  to  be  se¬ 
lected  for  purpose  of  later  uses  of  back  fill? 

A.  In  some  areas  it  was. 

Q.  That  was  the  800,000  yards  that  was  to  be  selected 
under  the  contract  as  estimated?  Is  that  true? 

A.  I  would  have  to  refresh  my  memory  on  that.  I 
know  there  was  a  provision  for  future  back  fill. 

Q.  You  remember  that  change  order  No.  2,  don’t 
you,  in  this  contract? 

Mr.  Maim:  I  object  to  his  cross  examining  on  some 
matters  which  we  did  not  touch  upon  on  direct  examina¬ 
tion.  I  object  further  to  counsel,  merely  as  a  privilege 
to  himself,  introducing  this  change  order  out  of  order. 
That  is  not  in  our  case  at  all  yet. 

Pardon  me;  I  am  wrong  about  that.  This  is  not  proper 
cross  examination,  however. 

The  Court:  As  I  understand  it,  under  the  practice  in 
the  Federal  Courts  the  cross  examination  must  be  con¬ 
fined  to  matters  brought  out  on  direct  examination.  I 
think  that  is  probably  getting  beyond  the  scope  of  it,  but 
with  the  understanding  that  the  witness  being  respon¬ 
dent’s  by  reason  of  this  while  he  is  here,  you  might  do  it. 
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Mr.  Leathers:  That  is  not  the  purpose  of  this. 

575  What  I  would  like  to  point  out  is  this  witness  was 
asked  as  to  these  matters  of  excavation,  the 

amount  of  the  excavation,  et  cetera.  What  I  am  asking 
him  is  one  of  the  details. 

The  Court:  Probably  in  so  far  as  the  details  with 
reference  to  the  work  there  that  might  be  all  right.  I 
thought  you  were  getting  beyond  that. 

Mr.  Maun:  I  think  he  is.  He  is  going  over  spoil  areas 
which  I  have  not  even  heard  of  and  did  not  mention 
in  my  direct  examination. 

The  Court:  I  think  spoil  areas  are  so  closely  related 
there  I  do  not  think  that  is  getting  outside,  and  I  will 
overrule  it. 

Mr.  Maun:  He  is  going  into  the  change  orders. 

The  Court:  That  change  order  I  think  is  something 
different.  Then  the  Court  wanted  to  inquire  also  whether 
or  not  some  of  these  matters  with  reference  to  change 
orders — hasn’t  the  contract  been  introduced? 

Mr.  Leathers:  Yes.  I  am  trying  to  refresh  his  recol¬ 
lection.  He  has  stated  he  does  not  remember. 

The  Court:  On  the  change  order  he  is  your  witness. 
On  the  other  he  is  still  being  cross  examined. 

Mr.  Leathers:  No,  I  am  simply  asking  him  if  he  re¬ 
members  the  change  order  to  get  back  to  it. 

The  Court:  Ask  him. 

By  Mr.  Leathers : 

576  Q.  Do  you  remember  the  change  order  No.  2? 
A.  Not  by  that  number  at  all. 

The  Court:  Is  change  order  No.  2  in  the  stipulation 
of  facts? 


Mr.  Leathers:  Yes. 


243 


The  Court:  Just  state  what  it  is. 

Mr.  Leathers:  It  is  the  change  order  by  which  the  locks 
were  shifted,  the  axis  of  the  locks  was  shifted. 

By  Mr.  Leathers : 

Q.  Was  your  original  testimony  intended  to  be  lim¬ 
ited  on  the  original  contract  without  any  reference  to  the 
change  orders  or  the  work  actually  done? 

A.  My  original  testimony  was  in  answer  to  counsel’s 
questions. 

Q.  The  facts  that  you  stated,  were  those  intended  to 
be  a  reflection  of  the  work  actually  done  under  all  the 
change  orders? 

A.  I  would  say  yes. 

Mr.  Leathers :  I  think  that  clarifies  the  point  the  wit¬ 
ness  originally  testified  to. 

The  Court:  All  right. 

Mr.  Leathers:  Please  mark  these. 

The  Clerk:  Exhibit  JJJ  for  identification. 

(Respondent’s  Exhibit  JJJ  was  marked  for  identifi¬ 
cation.) 

577  Mr.  Maun:  It  is  not  in  evidence.  It  certainly  does 
not  include  anything  on  direct  examination. 

The  Court:  He  may  be  making  him  his  witness.  If  so, 
the  only  penalty  would  be  he  can  not  lead  him  or  im¬ 
peach  him.  The  Court  wants  to  get  the  evidence  in.  So 
it  does  not  matter  so  far  as  the  Court  is  concerned 
whether  he  examines  him  now  or  later. 

Mr.  Leathers :  While  counsel  is  looking  at  that,  I  might 
ask  another  question  or  two. 

The  Court:  All  right. 

By  Mr.  Leathers: 
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Q.  Mr.  Fontaine,  you  testified  that  in  your  opinion 
it  was  not  possible  to  determine  the  profits  on  a  job 
until  the  job  was  done.  You  did  not  intend  to  testify, 
did  you,  that  it  is  not  possible  to  set  up  an  accounting 
system  under  which  costs  can  be  carried  as  estimated? 

A.  My  testimony  was  that  you  could  not  determine 
the  true  cost  of  a  job  until  it  was  completed. 

Q.  Do  you  know  anything  about  how  costs  are  car¬ 
ried  in  an  ordinary  manufacturing  company? 

Mr.  Maun:  Your  Honor,  he  testified  he  was  a  con¬ 
struction  engineer,  a  civil  engineer,  and  I  do  not  believe 
there  was  any  testimony — 

The  Court:  I  think  that  is  getting  into  a  different 
realm.  I  think  you  should  confine  your  questions 
578  to  some  of  the  work  involved  here. 

By  Mr.  Leathers : 

Q.  Let  us  get  this  clear.  You  did  not  intend  by  your 
testimony  to  make  any  reference  to  the  accuracy  or  in¬ 
accuracy  of  any  particular  type  of  accounting  system; 
is  that  correct? 

A.  I  made  no  reference  to  an  accounting  system.  I 
merely  said  it  was  impossible  to  determine  the  true  cost 
of  a  job  until  the  job  was  completed. 

Q.  You  testified  that  you  are  an  engineer.  Have  you 
had  any  occasion  in  your  duties  to  be  associated  with 
any  companies  other  than  engineering  companies? 

A.  I  have  had  30  years  of  heavy  construction  ex¬ 
perience.  During  that  time  I  have  been  associated  with 
a  number  of  people. 

Q.  Would  it  not  be  equally  true  of  any  other  type  of 
job  besides  a  construction  job  that  you  could  not  de¬ 
termine  the  cost  until  the  job  was  finished? 

Mr.  Maun:  I  don’t  want  to  be  constantly  objecting,  but 
it-  seems  necessary  because  he  keeps  getting  away  from 
the  direct  examination. 
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The  Court:  I  think  that  is  proper  cross  examination.  I 
will  overrule  the  objection. 

The  Witness:  May  I  have  the  question  again? 

(The  question  was  read  by  the  reporter.) 

The  Witness:  I  have  to  restrict  my  opinion  to 

579  construction  work  which  is  the  only  kind  of  work 
I  am  familiar  with. 

By  Mr.  Leathers : 

Q.  In  other  words,  you  are  saying  that  you  doqlt 
know  whether  or  not  the  same  situation  is  true  as  to 
manufacturing  companies  generally;  is  that  correct? 
A.  That  is  correct. 

Q.  So  for  all  you  know  the  same  situation  applies  to 
a  company  performing  a  contract  to  make  trucks  or 
anything  else? 

The  Court:  I  think  that  is  an  improper  question. 

Mr.  Leathers:  I  will  withdraw  the  question. 

By  Mr.  Leathers : 

Q.  I  would  like  to  show  you  this — 

Mr.  Maun:  Your  Honor,  I  object  to  his  showing  the 
witness  the  exhibit  or  asking  him  questions  about  it.  It 
has  not  been  identified.  It  purports  to  be  a  certified  copy 
certified  by  an  official  of  the  Panama  Canal.  Yesterday 
he  could  have  laid  a  foundation  for  it.  I  am  certain  Mr. 
Fontaine  is  not  now  with  the  Panama  Canal.  I  do  not 
know  whether  or  not  it  is  a  true  and  correct  document. 

Mr.  Leathers:  This  document  is  certified  to  be  a  true 
and  correct  copy  from  the  files  of  the  Panama  Canal. 
Your  Honor  is  well  aware  of  the  statute  which  provides 
that  certified  copies  certified  by  responsible  offi- 

580  cers  shall  be  accepted  as  the  originals.  I  will  be 
glad  to  give  you  the  reference  on  that. 

Mr.  Maun:  We  have  been  very  careful  to  have  people 
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here  to  lay  a  foundation  for  these  documents. 

The  Court:  There  has  been  no  document  offered  yet. 
Proceed. 

By  Mr.  Leathers: 

Q.  I  would  like  to  show  you  this  memorandum,  Mr. 
Fontaine,  and  ask  you  if  you  wrote  that? 

The  Clerk :  That  is  Exhibit  JJJ. 

The  Court:  That  is  the  document  marked  triple  J  for 
identification? 

Mr.  Leathers:  Yes. 

Mr.  Maun:  The  document  is  not  signed.  It  purports 
to  be  a  conformed  copy. 

The  Court:  There  is  nothing  before  the  Court  yet. 
Counsel  is  interrogating  him  about  the  authenticity  of 
the  document. 

By  Mr.  Leathers : 

Q.  You  wrote  that,  Mr.  Fontaine? 

Mr.  Leathers:  While  we  are  waiting  I  would  like  to 
have  this  marked  for  identification. 

The  Clerk:  Exhibit  KECK  for  identification. 

(Respondent’s  Exhibit  KKK  was  marked  for  identifi¬ 
cation.  ) 

581  The  Witness :  It  has  my  name  on  it.  There  is  no 
signature.  I  could  have  written  it. 

By  Mr.  Leathers : 

Q.  Did  you  write  it,  is  what  I  asked. 

A.  Well — 

The  Court:  Is  the  document  typewritten  or  in  hand¬ 
writing? 

Mr.  Leathers:  It  is  typewritten  except  attached  to  it 
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are  some  sheets  with  handwriting  on  them. 

The  Witness:  As  I  said,  your  Honor,  the  document 
has  my  name  on  it. 

The  Court:  Your  name  is  signed? 

The  Witness:  No,  it  is  typewritten. 

The  Court:  Is  your  name  in  your  handwriting? 

The  Witness :  It  is  not  in  writing.  There  is  none  of  my 
writing  on  that  sheet. 

By  Mr.  Leathers : 

Q.  On  this  exhibit  anywhere  ? 

A.  That  is  correct. 

Q.  None  of  these  changes  are  in  your  handwriting? 

A.  None  that  I  saw. 

The  Court:  You  said  your  name  was  on  it.  In  writing 
or  in  typing? 

The  Witness :  In  typing. 

The  Court:  Do  you  have  any  recollection  of  the 
582  document  or  know  anything  about  it? 

The  Witness :  The  only  recollection  I  have  is  at 
the  time  the  change  order  was  being  contemplated  there 
were  many  of  us  working  on  it.  I  did  work  on  the  change 
order.  There  is  no  handwriting  of  mine  on  this  document. 

By  Mr.  Leathers : 

Q.  Did  you  ever  write  a  document  similar  to  this? 

Mr.  Maun:  I  think  that  is  immaterial. 

The  Court:  Try  and  refresh  his  memory.  Answer 
the  question.  Did  you  ever  write  a  document  similar 
to  that  in  connection  with  this  work? 

The  Witness:  I  do  remember  writing  a  document, 
commenting  on  the  change  order.  Whether  this  is  it  or 
not,  I  cannot  answer. 
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By  Mr.  Leathers : 

Q.  But  it  was  similar  to  this? 

A.  Yes. 

Q.  This  may  be  the  document? 

A.  It  could  be. 

Q.  You  are  not  prepared  to  state  whether  it  is  the 
document? 

Mr.  Maun:  Just  a  minute.  He  is  trying  to  identify  it 
and  he  cannot  do  it  through  the  negative  approach. 

By  Mr.  Leathers : 

Q.  The  contents  of  the  document  you  remem- 
583  ber  writing  were  substantially  the  same  as  this? 

Is  that  correct? 

A.  I  would  say  anything  I  wrote  up  would  have  been 
similar  to  that.  I  would  not  say  substantially  the  same. 

Mr.  Leathers :  I  move  the  admission  of  the  document. 
The  Witness  has  clearly  indicated  that  this  is  a  document 
which  he  wrote.  I  think  that  is  a  fair  import. 

The  Court:  I  do  not  think  you  have  sufficiently  iden¬ 
tified  it  yet.  At  this  time  I  will  not  permit  its  introduc¬ 
tion. 


By  Mr.  Leathers : 

Q.  Is  it  your  testimony  there  is  no  writing  on  this 
that  you  did? 

A.  There  is  none  there  that  I  identify  as  my  hand¬ 
writing. 

Q.  But  you  did — 

The  Court:  Don’t  lead  him  on  that.  He  is  your  wit¬ 
ness.  You  have  been  going  over  it  thoroughly.  Don’t  re¬ 
state  and  rehash  it. 

By  Mr.  Leathers : 

Q.  I  would  like  to  show  you  a  document  marked  for 
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identification  KKK  and  ask  you  if  you  can  recognize 
your  initials  on  that  document? 

A.  I  recognize  those  as  a  good  copy  of  my  initials. 

Mr.  Leathers:  I  would  like  to  draw  the  Court’s  atten¬ 
tion  that  this  is  a  certified  photostatic  copy. 

584  The  Court:  You  are  now  referring  to  the  docu¬ 
ment  KKK  for  identification? 

Mr.  Leathers:  Yes,  triple  K  for  identification. 

By  Mr.  Leathers : 

Q.  Those  are  your  initials? 

A.  Yes. 

The  Court:  Are  the  initials  made  by  you? 

The  Witness:  Those  are  the  initials,  the  way  I  nor¬ 
mally  make  mine. 

The  Court:  That  is  your  writing? 

The  Witness :  That  is  correct. 

By  Mr.  Leathers : 

Q.  You  put  them  on  there  to  indicate  you  approved 
that,  did  you  not? 

Mr.  Maun:  We  have  no  objection  to  that  document, 
your  Honor. 

The  Court:  That  is  admitted  then. 

The  Clerk :  Respondent’s  Exhibit  KKK. 

(Respondent’s  Exhibit  KKK  was  received  in  evidence.) 
Mr.  Leathers:  I  have  one  or  two  more  questions. 

By  Mr.  Leathers: 

Q.  Going  back  to  that  selection  of  rock  that  you  tes¬ 
tified  to  that  I  asked  you  about  previously  do  you  re¬ 
member  when  you  directed  the  stopping  of  the 

585  selection  of  the  material? 
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Mr.  Galloway:  He  did  not  do  that. 

Mr.  Maun:  That  is  not  the  testimony  in  the  record  I 
remember. 

The  Court:  I  don’t  recall  he  said  anything  about  that. 
The  question  assumes  the  testimony  which  I  do  not  re¬ 
call  is  in  the  record. 

By  Mr.  Leathers : 

Q.  Did  you  direct  the  stopping  of  the  selection  of  ma¬ 
terial  for  the  back  fill? 

A.  Is  it  necessary  to  answer  yes  or  no  ? 

Q.  Yes. 

A.  It  is  a  question  I  do  not  believe  can  be  answered 
in  that  manner,  your  Honor. 

Q.  Did  you  or  did  you  not  direct  the  selection  be 
stopped?  It  seems  to  me  that  can  be  answered  yes  or  no. 

A.  If  the  selection  was  stopped,  it  was  in  direct  re¬ 
sponse  to  orders  from  the  contracting  officer  as  pro¬ 
vided  under  a  change. 

Q.  It  would  have  gone  through  you?  You  were  the 
area  engineer. 

A.  That  is  correct. 

Q.  You  would  have  actually  issued  the  order? 

A.  That  is  right. 

Q.  Did  you  issue  such  an  order  ? 

586  A.  In  my  memory  I  would  say  after  the  com¬ 
pletion  of  the  contract  we  notified  the  contractor 
he  would  not  have  to  stock  pile  the  material. 

Q.  That  was  the  material  in  the  amount  of  about 
800,000  cubic  yards  more  or  less? 

A.  I  would  say  that  was  the  approximate  amount. 

Q.  You  testified,  did  you  not,  in  the  early  years  the 
mobilization  of  equipment  would  be  done  on  a  job  like 
this? 

A.  That  is  correct. 

Q.  At  the  end  of  the  job  the  equipment  would  be  dis¬ 
posed  of  in  some  manner,  would  it  not? 
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A.  Disposed  of  or  removed  from  the  work. 

Q.  The  amount  for  which  it  was  sold  would  also  af¬ 
fect  the  job  cost,  would  it  not? 

A.  I  believe  that  would  come  under  the  heading  of  the 
contractor’s  accounting  system  and  would  not  neces¬ 
sarily  concern  the  cost  accounts  we  as  engineers  kept. 

Q.  What  I  am  trying  to  say  is,  if  you  think  the  job 
costs  can  not  be  accurately  determined  at  the  begin¬ 
ning  or  during  the  contract,  until  the  end  of  it,  it  is 
equally  true  that  at  the  end  the  costs  may  be  less  than 
as  has  been  indicated  by  costs  up  to  that  time.  Is  that 
right? 

A.  It  could  be  either  way.  It  could  either  be  more  or 
less,  depending  on  the  amount  of  repairs  and  other 
things  that  come  in. 

587  Mr.  Leathers :  I  think  that  is  all. 

The  Court:  Are  there  any  further  questions? 

Mr.  Maun:  Just  a  minute,  please,  your  Honor. 
Re-Direct  Examination 
By  Mr.  Maun: 

Q.  There  would  be  another  factor,  whether  the  costs 
could  not  be  determined  until  the  end  of  the  contract? 

A.  I  think  this  is  a  very  determining  factor. 

Q.  As  to  change  order  No.  2  of  which  Mr.  Leathers 
spoke,  is  it  not  true  most  of  that  work  under  that  was 
done  in  1943. 

A.  As  I  recall  it  was  the  latter  part  of  the  contract 
when  that  work  was  done. 

The  Court:  Which  would  be  what  year? 

The  Witness :  1943. 

Mr.  Maun :  I  have  no  further  questions. 

Re-Cross  Examination 
By  Mr.  Leathers : 
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Q.  Do  you  remember  the  date  of  the  change  order 
No.  2? 

A.  I  do  not. 

Mr.  Leathers:  May  I  have  Exhibit  No.  5  dated  July 
29,  1941? 

The  Court:  If  that  has  been  stipulated  or  in  the  record, 
you  may  tell  the  witness. 

By  Mr.  Leathers : 

588  Q.  Do  you  recall  that  now? 

A.  That  must  be  correct  if  you  have  it  there. 
Q.  That  change  order  No.  2  would  be  effective  as  of 
the  date  it  was  executed? 

Mr.  Maun:  I  believe  the  change  order  is  the  best  evi¬ 
dence. 

The  Court:  I  will  sustain  the  objection.  I  think  so. 
By  Mr.  Leathers : 

Q.  Referring  to  change  order  No.  2,  it  is  correct 
that  that  is  the  change  order  which  changed  the  site  of 
the  work  to  be  done? 

A.  I  believe  the  shift  in  the  locks  was  made  under 
that  change  order. 

Q.  That  would  affect  the  work  completely,  the  whole 
contract,  would  it  not? 

A.  It  would  affect  it  to  the  extent  of  the  change. 
Mr.  Leathers :  That  is  all. 

********** 

589  George  P.  Leonard 

recalled  for  Petitioner,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Direct  Examination 

By  Mr.  Maun : 


Q.  Mr.  Leonard,  I  show  you  Petitioner’s  Exhibit  62 
and  ask  you  if  that  is  the  document  you  delivered  to  the 
Great  Lakes  Division. 

A.  Yes,  sir;  it  is. 

Q.  In  other  words,  was  “Exhibit  B”  on  there  when 
you  delivered  it? 

A.  Not  that  I  recall. 

Mr.  Maun:  No  further  questions. 

Cross  Examination 
By  Mr.  Leathers. 

Q.  Mr.  Leonard,  are  you  sure  or  is  it  that  you  just 
don’t  recall? 

A.  I  am  quite  sure  it  wasn’t. 

Q.  Are  you  willing  to  testify  directly  that  that  was 
not  on  there? 

A.  Not  having  our  copy  I  couldn’t  say  for  certain,  but 
I  don’t  recall  that  it  was  there. 

590  Q.  Did  you  at  the  same  time  see  the  bilateral 
agreement  which  Colonel  Montgomery  testified 
was  also  submitted  at  that  same  time? 

Mr.  Maun :  I  didn’t  go  into  that  on  direct  examination, 
your  Honor. 

Mr.  Leathers :  It  seems  to  me  that  this  is  material  to 
the  question  of  whether  this  is  or  is  not  a  proper  repiy 
for  this  witness  to  make. 

The  Court:  I  will  overrule  the  objection.  Go  ahead 
and  answer  the  question. 

The  Witness:  This  was  taken  care  of  first,  this  ques¬ 
tion  of  whether  we  would  go  on  a  completed  contract 
basis. 

By  Mr.  Leathers : 

Q.  I  didn’t  ask  you  that.  I  asked  if  you  saw  the  bi¬ 
lateral  agreement,  the  proposed  bilateral  agreement  for 
$100,000. 


254 


A.  If  I  saw  it? 

Q.  Yes. 

A.  Yes,  I  did. 

Q.  Do  you  recall  that  this  Exhibit  B  was  by  its  terms 
made  a  part  of  and  incorporated  into  that  bilateral 
argreement? 

Mr.  Maun:  Your  Honor,  I  think  the  bilateral  agree¬ 
ment  would  be  the  best  evidence  of  that  fact. 

Mr.  Leathers :  I  am  asking  this  witness  to  clear 
591  up  the  point  of  whether  or  not  he  remembers  this. 

The  Court:  Wouldn’t  the  document  itself  state 
it,  and  show  on  its  face  whether  or  not  it  was  a  part 
of  it? 

Mr.  Leathers:  It  seems  that  this  witness’  recollec¬ 
tion  on  this  is  material. 

Mr.  Maun:  The  document  is  not  in  evidence  and  it 
should  be  produced  as  the  best  evidence  of  that  fact. 

The  Court:  I  don’t  know  what  the  document  shows,  but 
if  that  fact  is  ascertainable  from  the  document  I  don’t 
think  it  is  necessary  or  proper  for  the  witness  to  testify 
about  it. 

Mr.  Leathers:  The  witness  has  testified  that  when 
he  saw  this,  this  was  not  on  here.  The  questions  I  have 
asked  him  are  certainly  material  to  test  his  recollection. 

The  Court:  You  may  cross  examine  him  on  that. 

Mr.  Leathers :  That  is  what  I  am  trying  to  do,  to  test 
his  recollection. 

The  Court:  All  right,  ask  him  the  question. 

The  Witness :  At  the  time  this  was  delivered  it  wasn’t 
a  part  of  anything. 

By  Mr.  Leathers: 

Q.  I  didn’t  ask  you  that.  I  asked  if  you  remembered 
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that  this  exhibit  was  by  the  terms  of  the  bilateral  in¬ 
corporated  into  that  as  Exhibit  B. 

A.  I  don’t  recall  that. 

592  Mr.  Maun:  Just  a  moment.  He  is  getting  right 
back  to  the  same  question. 

The  Court:  I  overrule  the  objection.  He  is  trying  to 
test  the  witness’  memory.  Answer  the  question  now. 

By  Mr.  Leathers : 

Q.  If  the  document  shows  that  this  Exhibit  B  is  at¬ 
tached  to  it  and  made  a  part  of  it,  would  you  then  say 
that  your  former  testimony  is  erroneous? 

A.  No. 

Q.  In  other  words,  you  don’t  remember,  though, 
whether  it  was  incorporated  by  reference  in  the  other 
document? 

Mr.  Maun :  Mr.  Leathers  is  just  arguing  with  the  wit¬ 
ness  at  the  present  time. 

Mr.  Leathers:  No.  I  asked  if  he  remembered. 

The  Court:  I  think  the  witness  has  answered  from 
every  angle.  This  is  the  last  shot  at  it.  Answer  that  ques¬ 
tion. 

Mr.  Leathers :  Will  you  read  the  question. 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  I  don’t  recall,  no,  exactly  what  the  other 
document  said. 

Mr.  Leathers :  Very  well. 

The  Court:  All  right.  Is  that  all  for  this  witness? 

Mr.  Maun:  Yes,  your  Honor. 

The  Court:  You  may  stand  aside,  Mr.  Leonard. 
*****«■*«•** 
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p95  Hans  Kramer 

called  as  a  witness  for  Respondent,  having  been  previous¬ 
ly  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Leathers : 

Q.  General  Kramer,  I  would  like  to  show  you  the  ex¬ 
hibit  marked  for  identification  JJJ  and  call  your  par¬ 
ticular  attention — 

The  Court:  That  was  the  document  that  was  not  ad¬ 
mitted  because  it  was  not  sufficiently  identified,  as  I 
recall  it. 

Mr.  Leathers:  Yes. 

596  By  Mr.  Leathers : 

Q.  And  draw  your  particular  attention  to  a 
note  which  I  believe  is  in  your  handwriting  and  ask  you 
to  read  that  note  to  the  Court.  First  state  whether  or 
jiot  that  note  is  in  your  handwriting. 

A.  It  is. 

Q.  Will  you  read  that  note  to  the  Court  ? 

A.  “Colonel  L.” — 

The  Court:  What  does  Colonel  L.  mean? 

The  Witness:  Colonel  Larkin,  who  was  the  super¬ 
vising  engineer  and  my  immediate  superior. 

“This  draft  of  Fontaine’s  analysis  of  CO  No.  2.  Sug¬ 
gest  we  discuss  this  on  train  and  in  area  office  with 
Fontaine  tomorrow.”  Initialed  H.  K.,  7-23. 

The  Court:  That  is  written  by  you? 

The  Witness :  It  is  in  my  handwriting. 

By  Mr.  Leathers : 

Q.  The  Mr.  Fontaine  referred  to  is  the  the  same  Mr. 
Fontaine  who  appeared  here  as  a  witness  a  short  time 


ago;  is  that  right? 

A.  That  is  correct. 

Mr.  Leathers:  I  move  the  admission  of  this,  your 
Honor. 

The  Court:  All  right.  The  document  will  be  admit¬ 
ted. 

597  Mr.  Maun:  Just  a  moment.  I  have  a  couple  of 
questions,  your  Honor,  before  you  pass  on  it. 

By  Mr.  Maun: 

Q.  General  Kramer,  does  that  document  represent 
the  final  opinion  of  yourself  and  Mr.  Fontaine  and  Col¬ 
onel  Larkin  as  to  the  facts  mentioned  therein? 

A.  I  haven’t  examined  the  document  other  than — 

Q.  On  its  face  it  purports  to  be  a  preliminary  memo¬ 
randum,  isn’t  that  true? 

A.  It  was  a  draft. 

Q.  It  was  a  draft.  Then  it  was  not  the  final  draft, 
is  that  right? 

A.  It  was  a  draft  used  as  the  basis  for  discussion. 
Discussion  ensued  and  may  well  have  resulted  in  modi¬ 
fication  of  views. 

Q.  It  would  not  represent  the  final  view,  is  that 
right? 

A.  It  does  not  on  its  face  constitute  a  finalization. 

Mr.  Maun :  I  object  to  it  on  the  ground  it  does  not  rep¬ 
resent  the  final  views  of  the  parties. 

The  Court:  That  qualifies  it  to  that  extent.  The  Court 
will  admit  the  document.  It  will  be  admitted  as  Respon¬ 
dent’s  Exhibit  JJJ. 

Mr.  Leathers :  I  would  like  to  ask  the  General  one  more 
question. 

By  Mr.  Leathers : 

Q.  I  want  to  be  sure  I  understand  your  testi- 
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mony.  You  didn’t  testify  that  this  did  not  represent  the 
final  view? 

Mr.  Maun:  He  is  your  witness,  Mr.  Leathers.  Please 
don’t  cross  examine  him. 

The  Court:  I  don’t  think  you  can  lead  him  success¬ 
fully. 

Mr.  Leathers:  I  am  not  attempting  to  lead  him,  your 
Honor.  I  am  attempting  to  see  if  I  understand  his  tes¬ 
timony. 

The  Court:  Do  you  understand  what  counsel  wants  to 
know,  General? 

The  Witness :  I  think  so. 

The  Court:  Give  him  the  best  you  can. 

Mr.  Leathers:  The  answer  should  be  very  short. 

The  Court:  I  guess  it  will  be.  The  Army  doesn’t 
waste  words,  generally. 

The  Witness:  I  have  stated  that  that  document  ex¬ 
pressing  Fontaine’s  initial  views,  or  his  views  at  that 
time,  does  not  constitute  a  finalization. 

The  Court:  Does  that  answer  the  question? 

Mr.  Leathers :  Yes.  That  will  be  all. 
********** 

601  Henry  Edwin  Pollock 

called  as  a  witness  for  Respondent,  having  been  first 
duly  sworn  was  examined  and  testified  as  follows: 

The  Clerk:  Please  state  your  name  and  your  address 
for  the  record. 

The  Witness:  Harry  Edwin  Pollock,  Asheville,  North 
Carolina. 


Direct  Examination 
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By  Mr.  Leathers : 

Q.  Mr.  Pollock,  I  would  like  to  show  you  a  document 
marked  for  identification  HHH  and  ask  you  if  you 
wrote  that  on  or  about  the  date  it  bears? 

A.  It  bears  my  signature.  I  didn’t  necessarily  dictate 
it. 

Q.  But  you  signed  it? 

A.  I  signed  it. 

Q.  You  are  familiar  with  the  matters  covered  in  the 
letter? 

A.  Yes. 

Mr.  Leathers:  Your  Honor,  by  way  of  explanation  I 
should  like  to  point  out  this  is  the  letter  which  was  re¬ 
ferred  to  by  Captain  Valkenburgh  as  the  covering  letter 
which  got  the  document  which  was  produced  in 
602  response  to  Petitioner’s  subpoena  into  the  files. 
It  states  in  it — 

Mr.  Maun:  Just  a  moment  your  Honor.  Before  he 
reads  it  I  would  like  to  have  a  chance  to  see  it. 

Mr.  Leathers:  I  am  sorry,  I  thought  you  saw  it.  It 
was  offered  previously. 

Mr.  Maun :  It  has  not  been  offered. 

Mr.  Leathers :  I  am  sorry. 

(Counsel  examining  document.) 

Mr.  Maun:  Your  Honor,  this  letter  relates  to  a  prior 
letter  which  we  haven’t  seen,  and  I  don’t  believe  we  can 
have  a  full  explanation  of  it  until  we  know  what  is  in 
the  prior  letter. 

The  Court:  Is  the  prior  letter  to  be  offered? 

Mr.  Leathers:  No,  your  Honor. 

May  I  have  the  number  of  that  document,  Mr.  Clerk? 
By  Mr.  Leathers : 
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Q.  I  would  like  to  refer  you,  Mr.  Pollock,  to  Exhibit 
No.  62,  and  I  would  like  to  ask  you  if  to  the  best  of  your 
knowledge  that  was  ever  delivered  to  the  Petitioners  or 
any  of  their  representatives. 

The  Court:  What  do  you  mean  by  that,  Exhibit  62? 

Mr.  Leathers :  Exhibit  62,  yes. 

The  Witness:  The  question  is  whether  I  knew  wheth¬ 
er  it  was  ? 

Mr.  Leathers:  Yes. 

603  The  Witness:  I  don’t  know  of  my  own  knowl¬ 
edge  whether  it  was  or  not. 

Mr.  Leathers:  To  the  best  of  your  knowledge,  was 
it  ever  delivered? 

The  Court:  He  said  he  didn’t  know. 

The  Witness :  I  really  don’t  know. 

By  Mr.  Leathers : 

Q.  Did  you  ever  notify  the  petitioners  or  any  of  their 
representatives  ? 

A.  No,  I  didn’t. 

Q.  You  never  delivered  it  to  them  ? 

A.  I  never  did;  no,  sir. 

Mr.  Leathers :  I  think  that  will  be  all. 

The  Court:  Any  cross  examination? 

Mr.  Maun:  No  cross  examination. 

The  Court:  Stand  aside. 

********* 
605  George  C.  Snyder 

called  as  a  witness  for  Respondent,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 
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Direct  Examination 

The  Clerk:  Will  you  state  your  name,  Mr.  Witness, 
and  address. 

606  The  Witness:  George  C.  Snyder.  I  live  at  248 
Home  Avenue,  Oak  Park,  Illinois. 

By  Mr.  Leathers : 

Q.  Mr.  Snyder,  will  you  state  what  your  position 
was  during  the  years  1944  and  1945? 

A.  I  was  general  counsel  for  the  Great  Lakes  Divi¬ 
sion  and  a  member  of  the  Advisory  Board  in  renegotia¬ 
tion,  legal  adviser  in  renegotiation  of  war  contracts  and 
subcontracts. 

Mr.  Leathers:  I  ask  that  this  document  be  marked 
for  identification. 

The  Clerk:  Exhibit  MMM  for  identification. 

(The  document  referred  to  was  marked  for  identifi¬ 
cation  Respondent’s  Exhibit  MMM.) 

By  Mr.  Leathers : 

Q.  Mr.  Snyder,  I  would  like  to  show  you  document 
marked  for  identification  MMM,  which  purports  to  be 
a  renegotiation  agreement  and  ask  if  that  was  prepared 
in  your  office  and  under  your  supervision. 

A.  Yes,  sir,  this  is  the  form  of  agreement  that  was 
prepared  in  our  office. 

Q.  You  will  note  that  this  appears  to  be  a  draft  re¬ 
lating  to  the  Martin  Wunderlich-Okes  Company.  Is  this 
the  $100,000  proposed  bilateral  agreement  which  has 
been  referred  to  in  this  hearing? 

Mr.  Maun:  Just  a  moment,  your  Honor.  I  don’t 

607  want  any  examination  on  that  particular  docu¬ 
ment,  whatever  it  may  be,  until  we  have  had  an 

opportunity  to  object  to  its  admissibility  in  evidence. 

The  Court:  Has  counsel  seen  the  document? 


262 


Mr.  Maun:  Yes. 

The  Court:  I  understand  he  is  laying  a  predicate 
for  its  offer  in  evidence. 

Mr.  Leathers :  That  is  correct. 

The  Court:  I  overrule  the  objection. 

By  Mr.  Leathers : 

Q.  Is  this  the  document  which  was  submitted  by 
Wunderlich-Okes  Company?  Is  that  a  correct  copy  of 
that  document?  A.  I  believe  it  is. 

Mr.  Maun:  Just  a  minute.  I  don’t  believe  there  is  any 
showing  this  man  knows  of  his  own  knowledge  whether 
that  is  a  correct  copy.  If  we  are  going  to  examine  the 
witness  on  a  document  submitted  to  the  Chicago  office, 
the  original  should  be  produced. 

The  Court:  The  original  can  be  produced  and  make 
a  photostatic  copy  if  you  wish  to  withdraw  it.  That  is 
the  usual  practice. 

Mr.  Leathers :  No,  I  can’t  do  that.  We  don’t  have  the 
original  copy. 

The  Court:  You  don’t  have  the  original  copy?  You 
have  shown  him  two  different  instruments.  Was 
608  the  first  one  the  original  ? 

Mr.  Leathers:  No,  your  Honor.  This  he  testi¬ 
fied  was  a  document.  It  is  an  unsigned  copy  of  a  docu¬ 
ment  which  was  prepared  I  think  Mr.  Snyder  testified 
in  his  office. 

Mr.  Maun:  That  document  there,  your  Honor,  has  no 
signature  on  it  at  all.  The  original  certainly  has  signa¬ 
tures  on  it.  It  could  not  even  purport  to  be  a  true  copy. 

Mr.  Leathers:  The  original  can’t  be  found,  your  Hon¬ 
or. 
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The  Court:  Was  it  lost  or  misplaced?  You  are  offer¬ 
ing  secondary  evidence  now. 

Mr.  Leathers:  No.  I  am  offering  this  witness’  testi¬ 
mony.  He  testified  that  he  prepared  this  document  and 
recognizes  it  was  what  he  states  it  to  be. 

The  Court:  You  now  ask  him  if  it  is  a  correct  copy  of 
an  original  which  can  not  be  located,  is  that  right? 

Mr.  Leathers :  That  is  right. 

Mr.  Maun:  Your  Honor,  I  don’t  believe  the  Court 
should  accept  counsel’s  statement  that  it  can’t  be  found. 
Whoever  was  in  charge  of  these  documents  should  be 
produced. 

The  Court:  Does  this  witness  know  anything  about 
the  failure  to  find  the  document?  You  had  better  make 
proof  of  that. 

Mr.  Leathers:  Your  Honor,  I  wouldn’t  think 
609  that  would  be  necessary  if  he  testifies  that  he 
prepared  it  and  recognizes  it  as  the  document  he 
prepared  or  that  it  was  prepared  under  his  supervision. 

The  Court:  The  best  evidence  should  be  offered,  and 
the  original  should  be  accounted  for  and  your  failure  to 
produce  that,  I  think.  That  will  be  the  rule  unless  there 
is  some  exception  that  counsel  wishes  to  offer. 

Mr.  Leathers :  I  would  have  to  research  a  little  before 
I  could  do  that. 

The  Court:  Perhaps  you  have  some  witness  who  can 
testify  to  that.  A  search  doubtless  has  been  made  for  it, 
has  there  not? 

Mr.  Leathers :  I  believe  so. 

The  Court :  Someone  could  testify  to  that. 

Mr.  Leathers:  May  I  proceed  with  this  subject? 

The  Court:  Yes,  you  can,  and  then  the  introduction  of 
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it  will  be  determined  later  after  you  have  proved  the  ab¬ 
sence  of  the  original.  That  is  a  little  in  reverse  order. 

Mr.  Maun:  It  is  in  reverse  order.  I  am  very  fearful  it 
might  prejudice  our  case,  your  Honor. 

The  Court:  There  is  no  jury  to  be  prejudiced. 

Mr.  Maun:  I  realize  your  Honor  would  not  be  preju¬ 
diced. 

The  Court:  It  would  not  be  considered.  I  was  simply 
trying  to  save  the  time  of  the  witness.  I  can’t  see 
610  any  damage  or  harm  that  would  follow  from  that 
procedure. 

Mr.  Maun:  Then  it  would  be  understood  if  they  do 
not  produce  the  evidence,  this  will  not  be  admissible. 

The  Court:  Certainly.  The  admissibility  hasn’t  yet 
been  passed  upon. 

By  Mr.  Leathers : 

Q.  Now,  Mr.  Snyder,  I  would  like  to  draw  your  atten¬ 
tion  to  paragraph  8  of  this  document,  in  which  it  refers 
to  Exhibit  B. 

Mr.  Leathers:  May  I  have  Exhibit  62,  Mr.  Clerk? 
By  Mr.  Leathers : 

Q.  I  would  like  to  show  you  Exhibit  marked  62  and 
ask  you  whether  that  is  the  Exhibit  B  referred  to  in 
paragraph  8  of  the  document  identified  as  Respondent’s 
Exhibit  MMM. 

Mr.  Maun:  If  the  instrument  is  a  true  and  correct  copy 
it  should  speak  for  itself. 

Mr.  Leathers:  This  document  has  been  introduced 
separately  and  I  think  it  is  subject  to  correction. 

The  Court:  I  overrule  the  objection  and  will  permit 
this  in  evidence. 
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The  Witness:  This  Exhibit  B  here  is  a  conformed 
copy,  conformed  and  cetified  to  by  my  secretary,  who  is 
authorized  to  make  certifications  in  our  office,  as  this 
being  a  true  copy  of  this. 

The  Court:  The  record  doesn’t  show  what  “this” 
611  is.  Call  it  by  name  or  identification  number  so 
we  will  know  what  you  are  talking  about. 

Mr.  Leathers :  Exhibit  62. 

The  Witness:  Exhibit  62  is  the  original  signed  docu¬ 
ment,  contractors’  request  for  renegotiation  on  a  com¬ 
plete  contract  basis  and  Exhibit  B  attached  to  this  is  a 
conformed  copy  of  this  original  document. 

By  Mr.  Leathers : 

Q.  In  other  words,  Exhibit  B  referred  to  in  the  item 
marked  MMM  is  the  same  document  as  Exhibit  62. 

A.  It  is  an  exact  copy  of  this  one  right  here. 

Mr.  Leathers :  That  is  all. 

The  Court:  Any  questions  of  the  witness  by  Peti¬ 
tioner? 

Mr.  Maun:  Yes,  your  Honor.  Just  a  second. 

Cross  Examination 
By  Mr.  Maun : 

Q.  Petitioner’s  Exhibit  62,  Mr.  Snyder,  is  an  orig¬ 
inal,  is  that  not  true? 

A.  62,  yes,  that  is  an  original  agreement. 

Q.  So  if  it  had  been  attached  to  the  original  one 
which  Mr.  Leathers  says  has  been  lost,  it  would  have  been 
lost,  too,  would  it  not? 

A.  I  would  rather  imagine  it  would,  but  that  would 
be  merely  a  guess  whether  it  would  or  not.  I  don’t  know. 


614  Leonard  T.  Crook 

a  witness  for  Respondent,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 

The  Clerk:  Please  state  your  name  and  address,  Mr. 
Witness. 

The  Witness:  Leonard  T.  Crook,  Board  of  Engineers 
for  Rivers  and  Harbors,  Gravelly  Point,  Virginia. 

By  Mr.  Leathers : 

Q.  Mr.  Crook,  will  you  give  us  a  summary  of  your 
background  and  education  and  employment  up  to  date? 
A.  Yes,  sir. 

I  attended  the  University  of  New  Mexico,  graduat¬ 
ing  in  1936.  I  was  employed  ty  the  Soil  Conservation 
Service  until  November  of  that  year,  doing  topographic 
mapping  surveys.  In  November  1936  I  was  employed  by 
the  Bureau  of  Reclamation  on  the  construction  of  the 
Almagorda  Dam  in  New  Mexico  as  an  engineer  inspec¬ 
tor  of  concrete  mixing,  placing,  earth  excavation  and  fill. 
In  June  1937  I  was  employed  by  the  engineering  depart¬ 
ment  in  construction  of  Conchas  Dam,  New  Mexico,  in 
the  capacity  of  concrete  inspector,  mixing  and  placing, 
office  engineer  on  the  main  dam,  until  November  1939. 
I  then  transferred  to  Caddao,  Colorado,  where  I  served 
as  office  engineer  of  the  planning  division  for  the 

615  design  of  Caddao  Dam. 

The  Court:  When  were  you  transferred? 

The  Witness:  In  1939.  In  February  1940  I  was  em¬ 
ployed  by  the  Panama  Canal. 

The  Court:  Stationed  in  the  Canal  Zone? 

The  Witness:  I  went  to  the  Canal  Zone  and  worked 
for  two  months  with  the  special  items  projects  for  bomb- 


proofing  of  existing  locks.  In  April  I  was  transferred  to 
the  special  construction  division,  which  organization  was 
to  supervise  the  construction  of  the  Third  Locks  Project. 
I  remained  with  that  organization  throughout  the  third 
locks  project,  serving  in  the  construction  planning  and 
estimating  section,  which  section  was  responsible  for  all 
estimates  of  materials,  manpower,  preliminary  bud¬ 
get  estimates,  preliminary  comparative  cost  estimates, 
review  of  plans  and  specifications  for  contract  construc¬ 
tion  features,  and  comparative  estimates  of  cost  to  de¬ 
termine  the  reasonableness  of  contractors’  bids. 

In  May  1942  I  was  transferred  to  the  concrete  section, 
where  I  was  to  become  concrete  technician  for  the  Pa¬ 
cific  Locks  of  the  Third  Locks  Project.  Upon  modifica¬ 
tion  of  the  Third  Locks  Project  in  the  latter  part  of 
May  1942,  I  was  brought  back  into  the  office  to  assist 
in  the  reestimating. 

The  Court:  The  office  in  what  place? 

616  The  Witness:  The  office  in  the  Diablo  Heights 
was  the  main  office  for  the  special  engineering  di¬ 
vision  at  that  time,  renamed  from  the  special  construc¬ 
tion  division. 

The  Court:  That  is  still  in  the  Canal  Zone? 

The  Witness:  Yes,  sir.  I  was  in  the  Canal  Zone 
throughout  the  period  from  February  1940  to  July 
1948,  except  for  leave  to  the  states. 

By  Mr.  Leathers : 

Q.  Would  you  indicate  whether  or  not  you  are  a 
member  of  any  engineering  societies  and  so  forth? 

A.  I  am  a  member  of  the  American  Society  of  Civil 
Engineers. 

Mr.  Leathers:  May  I  have  Exhibits  60  and  61. 

By  Mr.  Leathers : 
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Q.  Mr.  Crook,  I  would  like  to  show  you  Exhibits  60 
and  61  and  ask  if  you  are  familiar  with  those. 

A.  Yes,  sir,  I  am. 

Q.  Will  you  state  how  you  obtained  that  familiarity? 

A.  My  work  in  the  construction  planning  and  esti¬ 
mating  section  of  the  special  engineering  division  re¬ 
quired  the  preparation  of  estimates  of  cost.  This  was 
one  of  those  estimates  of  cost. 

The  Court:  By  this,  you  mean  exhibit  what? 

The  Witness :  By  this  I  mean  Exhibits  61  and 
60. 

617  By  Mr.  Leathers : 

Q.  In  other  words,  you  worked  on  the  prepara¬ 
tion  of  those? 

A.  I  prepared  these  exhibits  under  the  general  su¬ 
pervision  of  my  superior,  Mr.  Rose. 

Mr.  Leathers:  May  I  have  Exhibits  4D  through  12L? 
By  Mr.  Leathers : 

Q.  Mr.  Crook,  I  show  you  Exhibits  4D  through  12L 
in  this  case  and  ask  you  if  you  are  familiar  with  them? 

A.  Yes,  sir  I  am.  During  and  after  August  1942  I 
was  in  charge  of  the  contract  section  and  had  prepara¬ 
tion  of  the  documents  after  that  date  under  my  super¬ 
vision. 

Q.  Will  you  just  state  generally  for  the  court  what 
they  are? 

A.  These  exhibits  are  the  change  orders  to  the  large 
contract  PClp-571  under  consideration. 

Q.  Did  your  duties  require  you  to  be  familiar  with 
the  work  done  under  those  change  orders  under  that 
contract  No.  571? 

A.  Yes,  they  did. 

Q.  Will  you  state  whether  or  not  the  work  done  under 
those  purposes  to  be  the  same  work  as  that  on  which 
your  estimate  was  made? 
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Mr.  Maun:  I  object  to  that  question  on  the  ground 
that  the  change  orders  speak  for  themselves. 

618  The  Court.  He  can  testify  whether  or  not  they 
are  the  same.  I  will  overrule  the  objection.  An¬ 
swer  the  question 

The  Witness :  Exhibits  60  and  61  are  estimates  of  cost 
which  were  prepared  for  comparison  with  the  contrac¬ 
tors’  bid,  to  be  submitted  in  response  to  the  drawings 
and  plans  and  specifications  which  were  advertised  for 
this  work.  Had  the  work  been  the  same,  there  would 
not  have  been  any  need  for  the  change  orders  obviously. 
Therefore  to  answer  your  question,  the  work  was  not 
exactly  the  same. 

By  Mr.  Leathers : 

Q.  Does  that  differ  substantially? 

The  Court:  What  was  that  question? 

Mr.  Leathers :  I  will  withdraw  that. 

By  Mr.  Leathers : 

Q.  I  would  like  to  ask  you  whether  or  not  those 
change  orders,  that  is  Exhibits  4D  through  12L,  wheth¬ 
er  those  were  the  result  of  bidding  or  of  negotiations,  if 
you  know. 

Mr.  Maun:  Your  Honor,  I  object  to  this  line  of  ques¬ 
tioning.  It  has  been  stipulated  there  were  change  orders 
made  under  the  principal  contract. 

The  Court:  The  witness  can  answer  if  he  knows.  I 
will  overrule  the  objection. 

The  Witness:  May  I  have  the  question  again? 

(The  pending  question  was  read  by  the  reporter.) 

619  The  Witness :  They  were  all  the  result  of  nego¬ 
tiations  with  the  contractor. 
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By  Mr.  Leathers : 

Q.  Going  back  to  Exhibits  60  and  61,  did  those  pur¬ 
port  to  cover  the  work  that  was  eventually  performed 
under  the  contract  as  changed  by  the  change  orders 
which  are  identified  here  as  Exhibits  4D  through  12L? 

A.  No,  they  did  not. 

Mr.  Leathers :  That  is  all. 

The  Court:  Any  questions? 

Mr.  Maun:  Yes,  your  Honor.  One  minute,  please. 

(Counsel  conferring.) 

Cross  Examination 
By  Mr.  Maun : 

Q.  Mr.  Crook,  when  change  orders  were  made  did 
you  have  to  transmit  to  the  Governor  your  recommenda¬ 
tion  that  he  approve  the  change  orders  as  made? 

A.  Yes,  sir.  For  change  orders  in  excess  of  a  certain 
amount  or  involving — 

Mr.  Leathers:  Just  a  minute,  your  Honor,  I  didn’t 
think  that  relates  to  any  line  of  examination  on  direct. 

The  Court:  He  may  be  making  him  his  witness  on 
this.  Is  that  correct? 

Mr.  Maun:  If  the  objection  is  that  it  wasn’t  proper 
cross,  yes,  I  will  be  glad  to  make  him  my  witness 
620  on  that  question.  From  now  on,  though,  not  my 
witness. 

By  Mr.  Maun: 

Q.  In  these  change  orders  I  call  your  attention  to 
the  fact,  Mr.  Crook,  that  it  states  right  in  them  that 
they  are  made  within  the  scope  of  the  original  contract, 
isn’t  that  right? 

Mr.  Leathers:  I  object  to  that,  your  Honor.  The  con- 
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tract  itself  and  the  documents  themselves  state  right  in 
them. 

The  Court:  I  think  there  is  no  question  about  that  in 
view  of  the  statement.  I  will  overrule  it. 

The  Witness :  The  changes  were  substantial  but  with¬ 
in  the  scope  of  the  contract. 

By  Mr.  Maun: 

Q.  Within  the  scope  of  the  principal  contract. 

A.  That  is  right. 

Q.  And  they  were  within  the  contemplation  of  the 
original  contract? 

A.  That  is  right.  I  would  like  to  add  that  the  supple¬ 
mental  agreement — 

Mr.  Maun:  I  move  that  his  answer  be  stricken  as 
not  responsive. 

The  Court:  The  Court  wants  to  hear  it.  What  was  it 
you  said?  I  didn’t  get  it. 

The  Witness:  I  started  to  say  that  the  supple- 
621  mental  agreement  was  a  revision  somewhat  out¬ 
side  of  the  scope  of  the  contract  and  that  was  the 
reason  the  supplemental  agreement  was  made  rather 
than  a  change  order. 

Mr.  Maun:  I  move  that  the  answer  be  stricken.  It  is 
a  conclusion  of  the  witness. 

The  Court:  He  has  had  something  to  do  with  the  mat¬ 
ter,  and  I  think  his  expression  about  that  might  be  ad¬ 
mitted.  I  overrule  the  objection. 

By  Mr.  Maun: 

Q.  It  is  quite  customary,  isn’t  it,  to  issue  change  or¬ 
ders  on  all  Government  contracts? 

A.  Whenever  necessary. 

Q.  And  the  contractor  is  required  to  perform  the 
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work  under  the  change  order  whether  he  wants  to  or 
not  under  the  terms  of  the  contract,  isn’t  that  right? 

A.  Yes,  sir. 

Q.  And  change  orders  are  contemplated  when  you 
make  the  Government  estimate  of  the  cost  of  doing  a 
particular  contract,  isn’t  that  right? 

A.  Not  in  the  estimate.  We  estimate  the  job  as  it  is 
advertised. 

Q.  The  reason  for  the  provision  in  the  principal  con¬ 
tract  requiring  the  contractor  to  comply  with  change  or¬ 
ders  is  because  it  is  contemplated  in  the  original  in¬ 
stance,  isn’t  that  right? 

622  A.  We  never  are  able  to  do  the  work  exactly 
as  we  originally  plan  it.  Therefore  we  do  make 
provision  in  the  contract  forms  and  specifications  for 
making  such  necessary  modifications.  They  are  not  au¬ 
tomatically  reflected  in  the  cost  of  doing  the  work,  how¬ 
ever.  In  Exhibit  60  and  Exhibit  61  are  estimates  of  such 
costs. 

Q.  That  is  right.  When  you  prepare  a  change  order, 
you  have  to  certify  that  it  is  in  the  interest  of  the  Gov¬ 
ernment  that  a  change  order  be  made.  Isn’t  that  correct? 

Mr.  Leathers:  I  object  to  that.  That  doesn’t  relate  to 
anything  in  this  case. 

The  Court.  I  overrule  the  objection.  Answer  the 
question. 

The  Witness:  The  fact  that  the  change  order  as  a 
whole  is  in  the  interest  of  the  Government  is  necessary.  I 
would  like  to  elaborate  on  that,  if  I  may.  This  contract 
was  performed  under  what  we  considered  war  condi¬ 
tions  and  we  made  modifications  to  the  contract  that  we 
would  not  have  normally  made  because  it  was  in  the 
best  interests  of  the  government  to  get  the  work  com¬ 
pleted. 

By  Mr.  Maun: 

Q.  Was  this  principal  contract  let  as  contracts  nor- 
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mally  were  let  during  the  war  period? 

A.  This  was  let  before  the  war  period. 

Q.  And  under  peacetime  regulations  and  rules, 
623  isn’t  that  right? 

A.  That  is  right. 

Q.  These  change  orders  did  add  work  in  addition 
to  that  provided  for  in  the  original  contract? 

A.  They  both  added  and  subtracted,  and  made  oth¬ 
er  modifications  as  well  as  work. 
***•*■**•»■&** 

628  Francis  Case 

a  witness  called  on  behalf  of  Respondent,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows : 

The  Clerk :  Will  you  state  your  name  and  address  for 
the  record? 

The  Witness:  My  name  is  Francis  Case.  My  home  is 
in  Custer,  South  Dakota.  My  present  address  in  Wash¬ 
ington  is  the  Berkshire  Apartments,  4201  Massachu¬ 
setts  Avenue,  Northwest. 

Direct  Examination 

By  Mr.  Leathers : 

Q.  What  is  your  present  position  ? 

A.  I  am  a  member  of  the  United  States  Senate. 

Q.  What  was  your  position  in  1942  ? 

A.  I  was  a  member  of  the  House  of  Representa¬ 
tives  from  the  Second  Congressional  District  of  South 
Dakota. 

Q.  Did  that  continue  until  you  were  elected  to  the 
Senate? 

A.  It  did. 

629  Q.  Senator  Case,  are  you  the  Francis  Case 
who  is  referred  to  as  the  initiator  of  the  rene¬ 
gotiation  Act? 

A.  I  presume  so.  I  offered  an  amendment  in  the 
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House  of  Representatives  which  initiated  what  became 
known  as  the  Renegotiation  Statute. 

Q.  Will  you  state  in  connection  with  what  bill  you 
initiated  that? 

A.  It  was  in  connection  with  the  Sixth  Supplemental 
Defense  Appropriation  Bill  of  1942.  However,  the  first 
discussion  of  it  occurred  in  connection  with  hearings 
on  the  civil  functions  appropriation  bill  shortly  prior  to 
the  time  that  the  Sixth  Supplemental  Bill  came  to  the 
floor. 

Q.  Will  you  state  whether  or  not  included  in  the  1943 
Appropriation  Act  which  I  think  you  referred  to  was 
included  the  Panama  Canal  Appropriations? 

Mr.  Maun:  Your  Honor,  I  object  to  this  line  of  ques¬ 
tioning.  The  statute  will  speak  for  itself. 

The  Court:  I  should  think  so.  The  statute  will  show 
on  its  face. 

Mr.  Leathers :  All  right.  I  will  withdraw  that  question. 
By  Mr.  Leathers : 

Q.  In  connection  with  the  proposals  for  renegotiation 
which  you  introduced,  was  consideration  given  to  the 
Panama  Canal? 

Mr.  Maun:  I  object  again  to  this  line  of  ques- 
630  tioning,  your  Honor.  There  are  committee  re¬ 
ports.  There  are  published  official  documents.  If 
the  matter  were  taken  cognizance  of,  it  would  be  in  the 
official  reports.  I  believe  he  is  endeavoring  to  obtain  an 
opinion  from  this  witness  and  if  he  did  give  an  opinion 
it  would  be  published  in  the  official  reports. 

The  Court:  The  best  evidence  of  course  would  be 
recorded  evidence  as  to  hearings,  reports,  and  debate 
on  the  bill  rather  than  by  parole  evidence.  I  will  sustain 
the  objection. 

Mr.  Leathers:  Your  Honor,  I  would  like  you  to  re- 
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consider  your  ruling  on  that.  It  seems  to  us  that  it  is 
entirely  the  proper  and  material  thing  to  show  here 
what  steps  were  taken  and  what  consideration  was  given 
to  this  point. 

The  Court:  I  know  what  you  are  seeking  to  show,  the 
intent  of  Congress.  I  imagine  that  is  the  purpose  of  this 
questioning.  I  don’t  know,  though,  and  I  doubt  seriously 
whether  you  can  show  that  by  unexpressed  opinion  but 
merely  the  intention. 

Mr.  Leathers:  I  would  like  to  make  two  points  on 
that.  One  is  that  the  question  of  the  propriety  of  this 
type  of  testimony  has  already  been  passed  upon,  at  least 
once  by  this  Court.  In  the  National  Electric  Welding 
case,  where  Senator  Thomas  appeared  here,  he  was  per¬ 
mitted  to  testify.  At  that  time  the  Judge  also  expressed 
some  doubt  as  to  the  propriety  of  it. 

631  The  Court:  I  don’t  recall  that  case  you  have  ref¬ 
erence  to. 

Mr.  Leathers:  I  have  asked  the  Clerk  to  have  the 
transcript  here  in  case  your  Honor  wishes  to  refer  to  it. 

The  Court:  Is  it  a  recent  case? 

Mr.  Leathers:  No,  a  case  some  time  ago.  An  exam¬ 
ination  of  the  opinion  will  show  the  Court  placed  con¬ 
siderable  reliance  upon  the  testimony  thus  obtained. 

The  Court:  I  think  without  further  delay  of  the  mat¬ 
ter,  the  Court  following  the  practice  with  reference  to 
some  other  testimony,  I  will  admit  it  and  then  determine 
whether  or  no  it  should  be  given  any  consideration.  I 
don’t  know  of  course.  There  being  no  jury,  there  is  no 
one  to  be  prejudiced  and  the  Court  will  overrule  the  ob¬ 
jection  with  the  understanding  that  the  question  of 
what  effect  shall  be  given  to  the  testimony  will  be  de¬ 
termined  later,  and  an  exception  will  be  noted  for  the 
petitioner. 
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Mr.  Maun :  This  will  almost  mean  we  have  to  call  every 
member  of  Congress.  This  man  has  but  one  vote.  Cer¬ 
tainly  there  were  other  votes  counted. 

The  Court:  He  was  the  author  of  the  legislation,  and 
I  think  he  probably  occupies  a  different  position  from 
the  average  member  of  the  House. 

Mr.  Leathers:  Will  you  proceed  and  answer  the  ques¬ 
tion. 

632  The  Witness :  Will  the  reporter  repeat  the  ques¬ 
tion,  please? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  Your  Honor,  counsel  asked  me  about  this 
matter  some  weeks  or  months  ago.  At  that  time  I  wrote 
him  a  letter.  Would  it  be  appropriate  for  me  to  read  the 
letter  which  I  wrote  him  at  that  time? 

The  Court:  Was  that  on  this  particular  subject? 

The  Witness :  It  was. 

Mr.  Maun:  Your  Honor,  I  believe  if  the  Court  is  to  al¬ 
low  this  testimony  at  all,  the  witness  certainly  should 
testify  from  his  own  knowledge. 

The  Court:  You  might  use  the  letter  to  refresh  your 
memory. 

The  Witness:  I  am  perfectly  willing  to  give  direct  tes¬ 
timony  as  far  as  I  am  concerned. 

The  Court:  Counsel  objects,  so  give  us  your  direct  tes¬ 
timony. 

The  Witness :  The  matter  was  first  proposed  by  me  in 
hearings  of  the  Civil  Functions  Appropriation  Bill  be¬ 
cause  at  that  time  we  had  before  us  General  Reybold 
who  was  Chief  of  the  Army  Engineers.  The  engineers 
at  that  time  had  in  charge  the  construction  for  the  de¬ 
fense  contracts  of  the  War  Department,  and  in  fact  were 
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in  charge  of  general  construction  for  the  War  De- 

633  partment.  I  had  been  in  Panama  in  1941  as  a  mem¬ 
ber  of  this  committee.  This  hearing  with  Gen¬ 
eral  Reybold  was  in  the  succeeding  spring  or  late  win¬ 
ter.  Knowing  that  General  Reybold  was  the  man  who 
was  in  charge  of  all  construction  under  the  Secretary  of 
War,  I  directed  a  question  to  him  as  to  whether  or  not 
certain  language  might  be  useful  in  protecting  the  Gov¬ 
ernment  against  paying  exorbitant  or  excessive  prices 
for  construction  work,  and  submitted  to  him  certain  lan¬ 
guage.  I  did  that  because  that  was  my  first  opportun¬ 
ity  to  question  General  Reybold  directly. 

The  amendment  then  was  actually  offered  when,  a  few' 
days  later,  we  had  on  the  Floor  of  the  House  the  Sixth 
Supplemental  Defense  Appropriation  Bill,  which  was  a 
bill  dealing  in  general  or  dealing  largely  with  construc¬ 
tion  work.  At  the  time  that  I  offered  the  amendment — 

The  Court:  Construction  work  generally  throughout 
the  country? 

The  Witness:  Yes.  It  was  a  supplemental  defense  bill 
and  as  I  am  sure  the  Court  knows,  in  supplemental  bills 
they  provided  funds — 

The  Court:  To  cover  a  wide  variety  of  projects. 

The  Witness:  That  is  correct. 

In  the  House  we  have  a  rule  that  relates  to  amend¬ 
ments — 

Mr.  Maun:  Your  Honor,  I  don’t  wish  to  constantly  in¬ 
terpose  objections,  but  I  would  appreciate  it  if  the 

634  witness  would  get  right  to  the  point  and  not  wan¬ 
der  off  on  this  background  material. 

The  Court.  I  believe  he  is  laying  the  framework  for 
his  answer.  I  will  overrule  the  objection.  Will  you  pro¬ 
ceed. 

The  Witness:  The  amendment  which  I  offered  pro- 
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vided  that  no  final  settlement  should  be  made  with  funds 
appropriated  in  that  bill  until  a  certificate  of  cost  had 
been  offered  to  the  Secretary  of  War  or  the  Secretary 
of  the  Navy  as  the  case  might  be,  with  an  agreement  to 
renegotiate  the  price  on  the  basis  of  appropriate  costs. 

The  Court:  That  amendment  related  only  to  items  in 
that  bill.  It  wasn’t  general  legislation? 

The  Witness:  Yes.  Because  the  Court  is  familiar  with 
the  fact,  if  I  may  suggest  it,  that  a  point  of  order  in 
the  House  would  lie  against  an  amendment  to  an  appro¬ 
priation  bill  as  being  legislation  unless  it  was  confined 
to  that  bill. 

However,  when  the  amendment  was  adopted  in  the  form 
that  it  was  passed  by  another  point  of  order  that  came  in 
the  House  when  it  went  to  the  Senate,  there  the  Senate 
expanded  the  scope  of  that  amendment  and  made  it  gen¬ 
erally  applicable,  which  they  could  do. 

The  Court:  The  rules  of  the  Senate  permitted  that  to 
be  done  whereas  the  rules  of  the  House  did  not. 

The  Witness :  That  is  correct.  I  appeared  before 
635  the  Senate  Committee  and  before  Senator  Mc- 
Kellar  who  was  Chairman  of  the  Senate  Appro¬ 
priations  Committee  and  explained  to  him — 

Mr.  Maun:  Your  Honor,  this  would  appear  to  be  un¬ 
certain — 

The  Court:  This  is  the  history  of  the  legislation  and 
the  Court  has  understood  that  the  weight  of  this  evi¬ 
dence  or  the  consideration  to  be  given  to  the  evidence  will 
be  determined  later.  An  exception  will  be  noted.  Proceed, 
Mr.  Witness. 

The  Witness:  It  does  appear,  your  Honor,  and  I  have 
in  my  hand  a  compilation  of  the  law,  the  debates  and 
other  legislative  materials  pertaining  to  the  renego¬ 
tiation  of  war  contracts  as  compiled  for  the  use  of  the 
Committee  on  Ways  and  Means,  and  if  the  Court  would 
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prefer,  I  can  read  this  from  the  record  as  to  my  appear¬ 
ance  before  the  Senate  Committee  and  as  to  the  debate 
in  the  House. 

The  Court:  This  is  a  shorthand  rendition  that  you  are 
giving  and  it  will  be  briefer.  I  think  it  might  be  well  to 
supplement  it  with  the  printed  record. 

Mr.  Maun:  I  still  believe,  your  Honor,  as  the  witness 
himself  testified,  the  best  evidence  is  the  committee 
report  and  it  could  properly  be  the  subject  matter  of  a 
brief  by  Government  counsel. 

Mr.  Leathers:  I  suggest,  your  Honor,  that  this  infor¬ 
mation  that  Senator  Case  is  giving  is  helpful  to  the 
Court. 

636  The  Court:  It  gives  the  legislative  history  of  the 
bill. 

Mr.  Leathers:  I  suggest,  Senator,  that  you  go  ahead 
without  reading  from  the  bill  but  give  your  own  recol¬ 
lection. 

The  Court:  Give  a  brief  summary.  It  sometimes  is 
more  intelligible  when  that  is  done  than  by  giving  some 
of  these  reports. 

The  Witness:  I  can  give  the  highlights.  If  you  want 
the  detail,  I  can  supply  the  detail  very  readily. 

The  Senate  form  of  the  amendment  might  be  applic¬ 
able  to  contracts  supervised  by  the  Secretary  of  War 
and  the  Secretary  of  the  Navy — 

Mr.  Maun :  Your  Honor,  I  must  again  interpose  an  ob¬ 
jection.  The  witness  is  trying  to  interpret  a  statute 
which  it  is  the  very  duty  of  this  Court  to  do.  He  just 
made  the  statement  that  the  Senate  made  a  statute  ap¬ 
plicable  to  contracts  generally.  It  certainly  is  a  function 
of  your  Honor  to  determine  that. 

The  Court:  The  weight  to  be  given  to  the  testimony 
and  the  effect,  if  any,  will  be  determined,  but  the  Court 
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will  permit  the  witness  now,  as  stated  in  the  original  rul¬ 
ing,  to  give  the  legislative  history  of  it.  The  Court  having 
been  a  member  of  Congress  at  the  time  this  legislation 
was  enacted,  knows  somewhat  the  proceedings 

637  there,  but  I  think  that  the  witness  being  the 
author  of  the  legislation  is  entitled  to  review  it; 

and  under  the  statement  of  counsel  that  we  had  a  simi¬ 
lar  question  in  which  Senator  Thomas  was  a  witness, 
the  Court  is  permitting  this  testimony,  but  if  upon  later 
determination  it  should  be  found  that  the  evidence 
should  not  be  considered,  it  will  not  be  and  the  rights  cf 
the  Petitioner  will  be  safeguarded  to  that  extent. 

Mr.  Maun:  I  understand  that  the  Court  is  ruling  he 
must  limit  his  statements  to  physical  facts  and  not  opin¬ 
ion  testimony  and  interpretations. 

The  Court:  I  didn’t  understand  the  witness  was  ex¬ 
pressing  opinion,  but  the  practice  and  procedure  of 
Congress. 

By  Mr.  Leathers : 

Q.  Will  you  continue? 

A.  It  is  a  matter  of  fact,  your  Honor,  that  the  Senate 
expanded  the  amendment  as  adopted  by  the  House.  That 
went  to  conference  and  was  subsequently  concurred  in 
by  both  the  House  and  the  Senate,  as  the  record  will 
show. 

Subsequently  the  matter  came  to  the  attention  of 
our  appropriations  subcommittee,  of  which  I  was  a  mem¬ 
ber,  which  was  for  the  War  Department,  which  was  head¬ 
ed  by  Buel  Snyder  of  Pennsylvania.  It  came  to  our 
attention — 

The  Court:  You  were  the  ranking  minority  member 
and  he  was  the  ranking  majority  member? 

The  Witness:  I  was  not  the  ranking  minority 

638  member,  but  I  was  a  member  of  the  subcommittee. 
It  came  to  our  attention  that  contracts  of  the 
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Reconstruction  Finance  Corporation  were  not  under  ei- 
ther  the  Secretary  of  War  or  the  Secretary  of  the 
Navy,  so  subsequently  in  another  bill  I  offered  an 
amendment  adding  the  Reconstruction  Finance  Corpo¬ 
ration.  We  thought  that  closed  the  door.  Mr.  Snyder 
accepted  the  amendment — 

►  Mr.  Maun:  I  move  that  that  last  answer  be  stricken. 

The  Court:  The  motion  is  overruled.  The  witness  will 

proceed. 

The  Witness:  I  mentioned  that,  which  was  a  matter 
of  fact,  as  evidence  of  the  fact  that  when  it  came  to  our 

►  attention  that  defense  contracts  of  the  Reconstruc¬ 
tion  Finance  Corporation  for  the  Rubber  Reserve,  Met¬ 
als  Reserve  and  those  subsidiary  corporations  were  not 

*  under  either  the  Secretary  of  War  or  the  Secretary  of 
the  Navy,  we  provided  an  amendment. 

The  Court:  You  amended  it  so  they  would  be. 

►  The  Witness :  We  brought  them  under. 

By  Mr.  Leathers : 

►  Q.  At  that  time  was  consideration  given  to  the  Pana¬ 
ma  Canal? 

Mr.  Maun:  This  is  the  second  time  that  the  question 

►  has  been  asked. 

'  The  Witness :  My  memory  is  that  we  thought  we  were 

r  closing  the  door  for  all  forms  of  defense  con- 

639  tracts.  We  had  previously  taken  care  of  contract — 

The  Court:  You  don’t  recall  that  the  Panama 

■ 

Canal  was  specifically  mentioned  or  discussed  at  that 

1  time? 

4  The  Witness:  I  think  it  probably  was  not  because  it 

would  come  under  the  Secretary  of  War.  The  Civil  Func¬ 
tions  Bill,  as  I  am  sure  the  Court  recalls,  deals  with  the 
Panama  Canal.  I  had  been  a  member  of  that  commit¬ 
tee  for  some  time.  I  had  been  in  Panama.  I  knew  it  was 
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operated  by  the  Secretary  of  War.  The  question  simply 
didn’t  arise  in  our  minds. 

The  Court:  I  see.  That  answers  that  question. 

By  Mr.  Leathers : 

Q.  Now,  Senator  Case,  were  you  aware  that  the  War 
Department  had  issued  a  ruling  saying  that  the  Panama 
Canal  contracts  were  subject  to  renegotiation? 

A.  The  War  Department,  the  Defense  Establishment. 

The  Court:  I  don’t  think  that  is  material  as  to  what 
the  War  Department  had  done. 

Mr.  Maun:  I  object. 

The  Court:  I  sustain  the  objection. 

Mr.  Leathers.  It  seems  to  me,  your  Honor,  that  one 
of  the  things  that  should  be  shown  here  is  that  the  evi¬ 
dence  here  shows  the  War  Department  issued  a  manual 
covering  the  question. 

The  Court:  The  knowledge  of  this  witness  would  not 
affect  the  issue  here.  I  sustain  the  objection. 

640  By  Mr.  Leathers : 

Q.  Let  me  just  ask  you,  Mr.  Case,  I  think  the 
prior  evidence  shows  that  you  followed  the  renegotia¬ 
tion  Act  in  its  various  amendments  and  phases  very 
carefully,  is  that  not  so? 

A.  I  tried  to  as  best  I  could. 

Q.  I  would  like  to  ask  you,  had  you  thought  the 
Panama  Canal  was  not  covered  would  you  have  intro¬ 
duced  an  amendment  to  cover  it? 

Mr.  Maun:  I  believe  that  question  is  entirely  imma¬ 
terial  and  speculative. 

The  Court:  I  think  that  is  rather  indulging  in  specu¬ 
lation,  and  I  sustain  the  objection. 

Mr.  Leathers :  I  think  that  is  all. 
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The  Court:  Any  questions  by  petitioner? 

Mr.  Maun:  Will  you  give  me  a  few  minutes  to  recol¬ 
lect  my  thoughts  here,  please? 

The  Court:  Certainly. 

(Counsel  conferring.) 

Cross  Examination 

By  Mr.  Maun: 

Q.  Senator,  this  General  Reybold — 

A.  General  Eugene  Reybold,  R-e-y-b-o-l-d. 

Q.  What  was  his  capacity? 

A.  He  was  Chief  of  Engineers  in  the  War  Depart¬ 
ment. 

641  Q.  In  the  War  Department? 

A.  Yes. 

Q.  Where  was  he  stationed? 

A.  Here  in  Washington.  He  was  Chief  of  the  Corps 
of  Engineers,  perhaps  I  should  say. 

Q.  You  have  reference  to  what  is  known  as  the  of¬ 
fice  of  the  Chief  of  Engineers  of  the  United  States 
Army? 

A.  Yes. 

Q.  General  Reybold  then  had  charge  of  contracts 
let  by  the  Engineer  Corps,  is  that  right? 

A.  Broader  than  that.  At  one  time  the  Quartermas¬ 
ter  Department  in  the  War  Department  had  charge  of 
some  construction,  but  during  the  war  effort  that  was 
reassigned,  I  think  General  Hartman  was  the  last  Quar¬ 
termaster  General  who  had  that.  My  memory  may  not 
be  exact  on  that.  But  it  went  over  to  the  Chief  of  Engi¬ 
neers. 

Q.  Was  this  reorganization  within  the  Army  after 
the  war  started  or  about  the  same  time  the  war  com¬ 
menced? 

A.  It  was  during  the  defense  effort.  Whether  it  was 
prior  to  Pearl  Harbor  or  not  I  don’t  recall. 

Q.  Anyway,  some  time  during  that  period  of  time 
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all  contract  authority  apparently  was  reorganized 
and  placed  in  one  hand  within  the  War  Department,  is 
that  what  you  mean? 

A.  General  Reybold  was  placed  in  charge  of  con¬ 
struction  for  the  War  Department. 

642  Q.  Are  you  speaking  of  War  Department  con¬ 
tracts? 

A.  Whatever  was  under  the  Secretary  of  War.  The 
amendment  referred  to  the  Secretary  of  War  as  such, 
and  he — 

Q.  That  would  be  contracts  which  would  be  assigned 
in  behalf  of  the  War  Department,  is  that  right? 

A.  Contracts  for  which  the  Secretary  of  War  would 
be  responsible. 

Q.  Which  he  would  sign  or  someone  in  that  Depart¬ 
ment  signed,  is  that  right? 

A.  Those  that  he  would  have  jurisdiction  over. 

Q.  Those  are  the  contracts  General  Reybold  was 
talking  to  you  about,  is  that  right? 

A.  Yes.  The  printed  hearing  I  think  is  pretty  clear. 

Q.  I  believe  it  is  clear,  too,  Senator. 

At  that  time  it  was  quite  important,  was  it  not, 
Senator,  in  the  interest  of  the  war  effort  that  adequate 
defenses  be  built  for  the  Panama  Canal,  isn’t  that 
right? 

A.  I  thought  so. 

Q.  They  did  build  runways  and  expand  their  air¬ 
ports  and  built  runways  in  neighboring  states,  isn’t  that 
true,  built  air  bases  in  the  Republic  of  Panama  and 
things  like  that. 

A.  Yes.  I  have  been  on  some  of  them.  There  has 
been  some  controversy. 

Q.  They  expanded  France  Field  by  War  De- 

643  partment  contract,  isn’t  that  right?  Allbrook  Field 
in  the  Zone?  You  have  been  there  and  have  landed 

on  that? 

A.  Yes.  It  is  a  poor  field  to  land  on. 

Q.  They  had  hangars  and  troop  barracks  and  things 
like  that,  isn’t  that  right,  Senator? 
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A.  Yes.  They  also  were  working  on  the  third  set  of 
locks,  excavation  work. 

Q.  That  commenced,  however,  the  plans  for  that,  con¬ 
siderably  prior  to  the  war’s  actually  breaking  out,  isn’t 
that  right? 

A.  It  was  part  of  the  general  defense  effort.  I  re¬ 
member  that  debate  in  the  Congress  at  the  time  we  had 
the  question  of  the  third  set  of  locks.  Some  of  that  work 
was  going  on  once  when  I  was  down  there. 

Q.  You  were  a  member  of  the  Senate  in  September 
of  1950,  were  you  not,  Senator? 

A.  I  was  not. 

Q.  You  were  not.  You  were  a  member  of  the  House, 
I  mean. 

A.  I  was  a  member  of  the  House. 

Q.  Pardon  me. 

You  were  a  member  of  the  House  at  the  time  Public 
Law  841,  which  was  approved  by  President  Truman  on 
September  26, 1950,  were  you  not? 

Mr.  Leathers:  I  would  like  to  object  to  that.  It 
644  seems  to  me  that  is  going  far  afield,  coming  up 
to  1950. 

The  Court:  The  Court  doesn’t  know  what  that  stat¬ 
ute  is. 

Mr.  Maun:  The  statute  relates  to  the  reorganiza¬ 
tion  of  the  Panama  Canal. 

The  Court:  Go  ahead.  This  is  cross  examination.  I 
will  overrule  the  objection. 

The  Witness :  I  was  a  member  of  the  Congress  on  that 
date. 

By  Mr.  Maun: 

Q.  General  Reybold’s  functions,  you  testified,  Sen¬ 
ator,  were  that  of  being  in  charge  of  the  Engineers  of 
the  Army  that  were  in  charge  of  the  defense  of  the 
Panama  Canal,  is  that  right? 

A.  He  was  in  charge  of  the  construction  work  for  the 
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War  Department. 

Q.  For  the  War  Department  Engineers  ? 

A.  For  the  War  Department. 

Q.  But  over  the  Engineers  in  the  War  Department 
as  well,  isn't  that  right? 

A.  Yes,  he  also  was  Chief  of  Engineers  as  the  Corps 
of  Engineers. 

Mr.  Maun:  I  have  no  further  questions. 

The  Court:  Anything  further  by  Respondent? 

Mr.  Leathers:  No,  that  will  be  all. 
**«’***#«-«- 

645  Ralph  E.  Dippell 

called  as  a  witness  for  Respondent,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:  Be  seated,  sir.  State  your  name  and  your 
address,  Mr.  Witness. 

The  Witness:  Ralph  E.  Dippell,  5330  Colorado  Ave¬ 
nue,  Northwest,  Washington,  D.  C. 

Direct  Examination 

By  Mr.  Leathers : 

Q.  Mr.  Dippell,  will  you  state  where  you  were  em¬ 
ployed  in  1943? 

A.  I  was  employed  in  the  Canal  Zone. 

Q.  By  whom? 

A.  By  the  Division  Engineer. 

646  Q.  That  is  of  the  Army? 

A.  Yes,  sir. 

Q.  There  has  been  testimony  in  this  case  as 
to  a  conference  held  by  Mr.  Wunderlich,  Martin  Wunder¬ 
lich  and  Mr.  Handy,  I  believe,  and  a  Mr.  Dippell.  Are 
you  that  Mr.  Dippell? 

A.  Yes,  sir. 

Q.  Will  you  state  when  that  conference  was  held? 


A.  Having  seen  recently  some  notes  in  your  office  on 
it,  it  was  December  13, 1943. 

Q.  What  was  the  purpose  of  that  conference? 

A.  Our  renegotiations  regulations  procedure  called 
for  us  to  send  notices  to  contractors  and  arrange  for  a 
preliminary  conference  as  soon  as  possible  with  each 
contract  before  the  limitation  of  time  would  make  it  im¬ 
possible  to  renegotiate  certain  contracts,  and  this  con¬ 
ference  was  for  the  purpose  of  establishing — 

Mr.  Maun:  Just  a  minute,  Mr.  Witness.  Allow  me  to 
have  time  to  enter  my  objections,  Mr.  Dippell.  Will  you 
kindly  restrict  your  answers  to  what  Mr.  Leathers  ask¬ 
ed  you? 

Mr.  Leathers :  I  think  that  was  responsive.  He  is  stat¬ 
ing  the  purpose  of  the  conference. 

The  Witness:  He  asked  for  the  purpose  of  the  con¬ 
ference. 

Mr.  Maun:  Just  a  minute,  Mr.  Dippell.  I  want 
647  to  enter  my  objection,  which  is  that  you  tell  what 
went  on  at  the  conference,  the  physical  facts. 
The  Court  is  here  to  make  the  interpretation  of  what 
the  purpose  was  and  what  happened. 

Mr.  Leathers:  It  seems  to  me,  your  Honor — 

The  Court:  I  don’t  recall  the  question.  Will  the  re¬ 
porter  repeat  the  question  that  was  pending? 

(The  pending  question  was  read  by  the  reporter.) 

The  Court:  I  think  the  witness  answered  in  response 
to  that. 

Mr.  Galloway:  May  we  have  the  answer  read,  please? 

The  Court:  Yes.  Will  you  read  as  far  as  the  witness 
had  gone  so  that  he  may  complete  his  answer. 

(The  answer  was  read  by  the  reporter. ) 

The  Court:  You  hadn’t  quite  finished  your  answer. 
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The  Witness:  This  conference  was  to  establish  this 
first  conference. 

By  Mr.  Leathers : 

Q.  Mr.  Dippell,  I  would  like  to  show  you  a  volume 
marked  in  evidence  III  and  ask  you  if  that  or  a  similar 
volume  was  in  your  office  at  the  time  of  this  confer¬ 
ence. 

A.  Yes,  sir. 

Q.  In  other  words,  you  had  the  manual  for  renego¬ 
tiation  at  that  time? 

648  A.  Yes. 

Q.  I  would  like  to  draw  you  attention  to 
paragraph  332.6  of  that  manual  and  ask  you  whether 
or  not  that  was  brought  to  Mr.  Wunderlich’s  attention 
at  the  time  of  this  conference. 

A.  Yes,  sir. 

Q.  Was  it  the  practice  in  your  office  to  include  the 
Panama  Canal  contracts  in  the  renegotiations  which 
your  office  conducted? 

Mr.  Maun:  Just  a  minute,  your  Honor.  I  believe  it 
is  completely  immaterial  what  the  practice  was  relative 
to  contracts  that  are  not  under  consideration  in  this 
case. 

The  Court:  I  will  overrule  the  objection.  Answer 
the  question. 

The  Witness :  It  was  whenever  the  contractor  so  wished 
and  whenever  we  were  advised  by  the  Panama  Canal 
that  they  so  wished. 

By  Mr.  Leathers: 

Q.  I  am  not  quite  sure  you  answered  the  question. 
Did  you  include  the  Panama  Canal  contracts  in  your 
renegotiations? 

A.  Yes,  sir. 

Q.  Did  you  request  a  ruling  from  the  Judge  Advo¬ 
cate  General  as  to  whether  that  was  proper? 
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A.  Yes,  sir. 

Mr.  Leathers:  May  I  have  this  marked  for  identifica¬ 
tion,  please. 

The  Clerk:  Exhibit  NNN  for  identification. 

649  (The  document  referred  to  was  marked  for 
identification  Respondent’s  Exhibit  NNN.) 

Mr.  Leathers:  Mr.  Dippell,  I  show  you  a  document; 
and  for  the  information  of  the  Court,  this  is  certified 
by  the  Commanding  General  of  the  United  States  Arn^, 
Caribbean. 

The  Court:  Has  it  been  marked  for  identification? 

Mb*.  Leathers :  Yes,  Exhibit  NNN. 

The  Court:  It  has  not  been  admitted. 

Mr.  Leathers:  No.  It  is  marked  for  identification  only. 

This  is  certified  by  the  Commanding  General  of  the 
United  States  Army,  Caribbean,  to  be  a  correct  copy 
from  their  files. 

By  Mr.  Leathers : 

Q.  Mr.  Dippell,  I  ask  you  if  you  recognize  that  as 
one  of  the  papers  used  in  your  office  while  you  were 
conducting  renegotiations? 

A.  Yes,  sir. 

Q.  In  other  words,  to  identify  the  Exhibit,  I  think  I 
should  say  it  purports  to  be  an  opinion  of  the  Judge 
Advocate  General — I  beg  your  pardon.  It  is  from  the 
War  Department,  AGO,  Washington,  to  the  Command¬ 
ing  General,  Panama  Canal  Department. 

The  Court:  What  is  the  date? 

Mr.  Leathers :  Dated  12  February  1944.  It  pur- 

650  ports  to  be  a  ruling  on  the  question  of — 

The  Court:  Certified  as  being  an  authentic 
document. 
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Mr.  Leathers:  Yes,  it  is,  your  Honor.  I  would  like  to 
offer  that  in  evidence. 

Mr.  Maun :  May  I  see  it,  please. 

Your  Honor,  I  object  to  this  on  several  grounds.  It  is 
dated  a  year  after  the  conference  to  which  the  witness 
testified,  so  obviously  he  couldn’t  have  looked  at  it  and 
used  it.  Secondly,  it  relates  to  an  opinion  of  the  Judge 
Advocate  General  that  is  not  included  herewith.  It  is 
the  conclusion  of  someone  apparently  in  the  War  Depart¬ 
ment  as  to  what  the  opinion  of  the  Judge  Advocate 
General  was.  The  opinion  is  not  attached  to  the  docu¬ 
ment  at  all.  It  is  just  an  endorsement  of  some  other 
document. 

Mr.  Leathers :  Your  Honor,  it  seems  to  me  that  this  is 
completely  material  and  one  paragraph  particularly 
seems  to  me  to  be  very  material  as  bearing  on  the  adminis¬ 
trative  practice  in  this  case.  I  would  like  to  read  that 
paragraph  to  the  Court,  if  I  may.  Paragraph  2  reads. 

“It  appears  from  paragraph  9,  basic  communication, 
that  the  division  engineer  is  at  present  renegotiating 
certain  contracts  between  the  War  Department  and  the 
McDonald  Construction  Company  and  is  including  with¬ 
in  the  renegotiation  also  a  contract  between  that 
651  company  and  the  Panama  Canal.  Such  inclusion  Is 
approved  and  is  in  accord  with  the  practice  fol¬ 
lowed  in  renegotiations  in  the  United  States.” 

It  seems  to  me  that  the  witness  has  testified  that  this 
is  a  document  which  he  used  in  conducting  renegotia¬ 
tions  and  seems  to  be  material  as  showing  the  practice 
and  the  basis  of  the  practice  which  was  followed. 

Mr.  Maun:  Your  Honor,  I  want  to  offer  another  ob¬ 
jection,  that  it  relates  to  a  basic  communication  which 
it  is  within  the  power  of  the  Government  to  produce  if 
it  will  produce  these  things,  and  certainly  we  can  not 
tell  from  this — 
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The  Court:  What  document  do  you  have  reference  to? 

Mr.  Maun:  It  relates  first  of  all  to  paragraph  9,  basic 
communication.  I  don’t  know  what  it  is,  your  Honor.  It 
leaves  us  completely  in  the  dark. 

The  Court:  Will  counsel  produce  that  also  in  connec¬ 
tion  with  this? 

Mr.  Leathers.  I  am  sorry,  I  don’t  think  I  have  that,  but 
I  would  like  to  suggest,  your  Honor,  that  the  paragraph 
read  sufficiently  summarizes  the  understanding  of  the 
writer  as  to  the  basic  communication. 

The  Court:  I  understand  that  was  subsequent  to  the 
transaction  here. 

Mr.  Maun:  One  other  objection,  Mr.  Galloway  has 
called  my  attention  to,  is  that  this  is  merely  the 
652  endorsement  of  another  document  on  the  face 
of  it.  This  is  the  first  and  second  endorsement. 
This  has  been  extracted  from  something  that  the  Gov¬ 
ernment  probably  doesn’t  want  the  Court  to  see. 

The  Court:  May  the  Court  see  the  document? 

Mr.  Leathers:  I  am  sure  your  Honor  is  familiar  with 
this  endorsement  system.  Practically  all  of  the  corres¬ 
pondence  goes  from  place  to  place  instead  of  writ¬ 
ing  a  separate  letter.  I  think  there  is  no  significance  to 
be  attached  to  that.  I  think  the  document  speaks  for  it¬ 
self  as  to  what  the  understanding  of  the  writer  of  the 
document  was  and  the  facts  that  he  was  considering. 

( Court  examining  document. ) 

The  Court:  The  document  will  be  admitted  with  the 
reservation  as  to  whether  or  not  it  should  be  given  con¬ 
sideration.  An  exemption  will  be  noted  by  the  Petitioner. 

The  Clerk :  Exhibit  NNN  in  evidence. 

(Respondent’s  Exhibit  NNN  marked  for  identifica¬ 
tion  received  in  evidence.) 
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Mr.  Leathers:  Mr.  Clerk,  may  I  have  Exhibits  26Z 
and  27 AA? 

By  Mr.  Leathers : 

Q.  Mr.  Dippell,  I  would  like  to  show  you  documents 
marked  in  evidence  26Z  and  27AA  and  ask  you  if  you  are 
familiar  with  those  documents. 

653  Mr.  Leathers :  For  the  information  of  the 
Court,  those  are  forms  which  are  referred  to  in 
the  various  correspondence  for  his  submission  of  infor¬ 
mation. 

The  Witness :  Yes,  sir. 

By  Mr.  Leathers : 

Q.  Were  copies  of  these  forms  available  in  your  of¬ 
fice  at  the  time  of  this  conference? 

A.  Yes,  sir. 

Q.  Were  they  given  to  any  contractor  who  asked 
for  them? 

A.  Yes,  sir. 

Mr.  Leathers :  That  is  all. 

Cross  Examination 
By  Mr.  Maun : 

Q.  Mr.  Dipped,  you  made  some  reference  to  some 
notes  Mr.  Leathers  showed  you  in  his  office. 

A.  Yes,  sir. 

Q.  Are  those  notes  the  ones  by  which  you  have  re¬ 
freshed  your  recollection? 

A.  As  to  the  date  of  December  13. 

Q.  Have  you  those  notes  with  you? 

A.  No,  sir.  All  our  renegotiation  work  is  classified 
material  and  I  don’t  carry  them  around. 

Q.  Is  the  testimony  you  have  been  giving  classified? 
A.  No,  sir. 

Q.  Why  would  the  notes  be  any  different? 


654 


293 


A.  You  are  asking  me  why  they  make  regu¬ 
lations.  I  can’t  answer  that. 

Q.  No,  Mr.  Dippell.  Oral  disclosure  of  a  document 
should  be  no  worse  than  the  disclosure  of  the  document 
itself. 

Mr.  Leathers:  I  object,  your  Honor.  He  is  attempting 
to  argue  with  the  witness.  The  witness  has  answered 
the  question.  It  seems  to  me  this  is  argumentative  and 
should  not  be  permitted. 

Mr.  Maun:  It  seems  to  me,  your  Honor,  what  the 
Government  is  trying  to  do  here  is  to  give  such  part  of 
the  evidence  to  the  Court  as  suits  the  Government  but  it 
doesn’t  want  to  make  a  full  disclosure. 

The  Court:  Will  counsel  proceed  with  the  cross  ex¬ 
amination? 

By  Mr.  Maun : 

Q.  Did  you  make  those  notes  at  the  time  of  the  con¬ 
ference? 

A.  These  notes  were  made  the  day  after  the  confer¬ 
ence. 

Q.  Who  made  them? 

A.  I  dictated  them  to  a  stenographer. 

Q.  Did  you  sign  them? 

A.  As  I  recall,  I  did. 

Q.  But  you  didn’t  bring  them  into  Court  with  you? 

A.  When  I  left  the  Canal  Zone  I  was  not  al- 
655  lowed  to  take  away  anything  of  that  nature. 

Q.  Apparently  they  were  in  Mr.  Leathers’  of¬ 
fice,  is  that  true? 

A.  Yes,  sir. 

Q.  He  did  not  ask  you  to  bring  them  to  Court,  is 
that  right? 

A.  He  did  not. 

Q.  Do  you  know  one  Colonel  Ross  Windom? 

A.  Yes,  sir. 
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Mr.  Leathers:  Your  Honor,  I  don’t  think  this  is  proper 
cross  examination.  I  don’t  remember  asking  anything 
about  him. 

The  Court:  I  don’t  know  what  it  is  going  to  be  yet. 
By  Mr.  Maun : 

Q.  I  call  your  attention  to  Joint  Exhibit  25 Y  and  ask 
you  to  read  the  first  paragraph  thereof  and  ask  you  if 
that  letter  signed  by  Colonel  Windom  refers  to  the  same 

conferences  that  you  say  you  had  on  December  13. 

A.  Yes,  sir. 

Mr.  Maun:  Your  Honor,  I  have  no  other  questions. 

The  Court:  Is  there  anything  further  by  the  Re¬ 
spondent  of  this  witness? 

Mr.  Leathers:  No,  your  Honor. 
********* 

656  George  C.  Snyder 

recalled  as  a  witness  for  Respondent,  having  been  pre¬ 
viously  duly  sworn,  was  examined  and  testified  further 
as  follows : 

Mr.  Leathers.  Your  Honor,  yesterday  we  had  marked 
for  identification  Exhibit  MMM,  which  purports  to  be 
the  $100,000  bilateral  agreement  proposed.  I  find 
that  I  was  using  a  copy  which  was  not  the  copy  that  I 
intended  to  use.  I  would  like  to  withdraw  that  and  have 
this  document  substituted  and  show  it  to  Mr.  Snyder  and 
be  sure  that  his  testimony  applies  equally  to  this  new 
document. 

The  Court:  All  right. 

Mr.  Maun:  Your  Honor,  I  would  like  to  compare  these 
documents.  It  may  well  be  that  there  is  considerable 
difference  in  these,  and  one  has  already  been  tes- 

657  tified  to  as  being  true  and  correct. 

Mr.  Leathers:  We  have  the  witness  here. 
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The  Court:  What  is  the  difference,  if  any,  in  the  two? 

Mr.  Leathers:  The  principal  difference  is  that  this 
one  purports  to  be  a  copy  which  is  certified  to  be  a  cor¬ 
rect  copy  of  the  original. 

The  Court:  What  was  the  one  you  used  yesterday? 

Mr.  Leathers:  It  did  not  bear  that  certification  and 
did  not  have  the  signatures  typed  in. 

Mr.  Galloway:  Who  certifies  to  this  one? 

Mr.  Maun:  Your  Honor,  the  witness  has  already  tes¬ 
tified  that  the  other  instrument  was  correct  and  I  think 
this  certainly  proves  our  statement  that  the  original 
had  better  be  produced. 

Mr.  Leathers :  This  is  simply  different — 

Mr.  Maun:  Simply  different,  isn’t  it? 

Mh*.  Leathers:  They  are  identical.  As  your  Honor  will 
see,  they  are  mimeographed. 

The  Court:  Upon  assurance  of  counsel  that  the  con¬ 
tents  are  the  same  and  the  only  difference  is  that  this 
has  a  certificate  of  authentication  and  the  other  did 
not — is  that  the  idea? 

Mr.  Leathers:  That  is  correct. 

Mr.  Maun:  I  think  the  person  who  authenti- 
658  cated  it  should  be  produced  as  a  witness.  If  the 
Government  has  lost  its  records,  it  ought  to  be 
able  to  produce  the  person  who  authenticates  it. 

The  Court:  Let  him  identify  the  document. 

(Petitioner’s  counsel  examining  document.) 

Mr.  Leathers:  I  will  do  this  however  the  Court  feels 
best.  I  will  either  have  this  marked  as  a  separate  ex¬ 
hibit  or  withdraw  the  other  and  introduce  this  one. 
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Mr.  Maun:  We  object  to  the  withdrawing  of  the  ex¬ 
hibit. 

Mr.  Leathers:  I  will  ask  that  this  be  marked  for  iden¬ 
tification. 

The  Court:  We  will  give  it  a  new  number. 

The  Clerk:  I  will  mark  this  as  Respondent’s  Exhib¬ 
it  000  for  identification. 

(The  document  referred  to  was  marked  for  identifi¬ 
cation  Respondent’s  Exhibit  000.) 

Mr.  Leathers:  May  I  have  the  other  one  also? 

Direct  Examination 
By  Mr.  Leathers : 

Q.  Mr.  Snyder,  I  would  like  to  show  you  Exhibits 
marked  for  identification  MMM  and  000. 

The  Court:  MMM  hasn’t  been  introduced  yet.  It  is 
just  identified. 

Mr.  Leathers :  That  is  correct.  Both  are  marked 
659  only  for  identification  so  far. 

(Witness  examining  documents.) 

By  Mr.  Leathers : 

Q.  I  would  like  to  ask  you,  Mr.  Snyder,  if  you  recog¬ 
nize  this  Exhibit  marked  000  and  will  you  state  what 
that  document  is. 

A.  000  is  a  certified  copy  of  the  agreement  for  re¬ 
fund  of  $100,000  with  the  attached  agreement  for  re¬ 
negotiation  on  a  completed  contract  basis  dated  Feb¬ 
ruary  10,  1945.  Both  of  these  documents  in  this  in¬ 
stance  in  000  are  certified  by  Miss  Reilly  and  were 
prepared  by  my  office  perhaps  not  by  me  personally,  but 
by  Captain  McGurn,  who  is  under  my  immediate  di¬ 
rection  and  who  prepared  these  for  me  and  submitted 
them  to  me. 
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Q.  You  recognize  this  000  as  a  true  and  correct 
copy  of  the  document  which  it  purports  to  be,  is  that 
correct? 

A.  That  is  my  best  recollection  that  that  is  a  true 
copy  of  the  documents. 

Q.  In  so  far  as  you  made  explanatory  statements 
with  respect  to  MMM  in  your  testimony  yesterday  it 
is  equally  applicable  to  Exhibit  marked  000,  is  that 
right? 

A.  I  believe  so.  I  wanted  to  explain  the  difference. 
In  the  one  marked  M  the  contract  for  refund  of  $100,000 
was  not  conformed,  was  not  certified.  The  agreement 
for  renegotiation  on  a  completed  contract  basis 
660  was  a  certified  copy.  In  this  they  are  both  cer¬ 
tified. 

The  Court:  By  this  you  mean  000? 

The  Witness:  Yes,  000.  Both  documents  are  certi¬ 
fied  as  true  copies  in  000. 

Mr.  Leathers :  That  is  all. 

The  Court:  Any  questions? 

Mr.  Maun:  Will  the  Court  give  me  a  minute? 

Mr.  Leathers:  May  I  ask  one  additional  question? 

By  Mr.  Leathers : 

Q.  This  document  marked  000  is  the  one  which  was 
eventually  disapproved,  is  that  correct? 

Mr.  Maun:  Just  a  minute.  Your  Honor,  there  is  no 
showing  yet  that  this  is  a  document  that  can  not  be 
produced.  In  other  words,  the  Government  is  still  try¬ 
ing— 

Mr.  Leathers:  I  haven’t  offered  it. 

The  Court:  He  is  simply  proving  the  reference.  I  over¬ 
rule  the  objection.  Answer  the  question. 

The  Witness:  Yes,  sir. 
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Mr.  Maun:  Will  the  reporter  read  that  question? 

(The  reporter  read  the  pending  question.) 

Cross  Examination 
By  Mr.  Maun: 

Q.  By  document  OOO  you  refer  to  the  $100,000 
agreement,  isn’t  that  right,  Mr.  Snyder? 

A.  Right. 

661  Q.  And  that  is  what  was  disapproved,  isn’t 
that  right? 

A.  That  is  right. 

Mr.  Maun :  No  further  questions. 

********* 

Clinton  Van  Valkenburg 

recalled  as  a  witness  for  the  Respondent,  having  been 
previously  duly  sworn,  was  examined  and  testified  fur¬ 
ther  as  follows: 

Mr.  Leathers:  I  would  like  to  remind  the  Court  that 
he  testified  in  response  to  subpoena  yesterday,  and  who 
he  is  I  think  has  been  clearly  established. 

The  Court:  That  is  already  in  the  record. 

Direct  Examination 

By  Mr.  Leathers : 

Q.  I  would  like  to  show  you  Exhibit  marked  OOO 
and  ask  you  if  at  my  request  you  made  a  search  of  the 
files  in  an  attempt  to  find  the  original  of  that. 

A.  I  did,  sir. 

662  Q.  Did  you  find  the  original? 

A.  I  did  not. 

Q.  Do  you  have  any  explanation  as  to  why  it  is  not 
in  the  file? 

A.  Once  a  case  has  been  disapproved  as  to  the  level 
of  settlement  or  for  some  other  reason,  it  was  not  the 
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practice  of  our  office,  the  War  Department  Price  Ad¬ 
justment  Board,  to  continue  to  keep  the  originals  except 
for  reference  purposes.  There  would  be  copies  kept  or 
if  there  were  insufficient  copies,  the  effectiveness  of  a 
signature  would  be  removed  by  either  cutting  off  the 
bottom  of  the  document  or  lining  it  out,  crossing  it  out 
so  it  no  longer  would  be  mistaken  to  be  a  proposed  offer 
of  a  contract  or  with  respect  to  a  renegotiation. 

Mr.  Leathers:  With  that  explanation  I  move  the  ad¬ 
mission  of  the  document  marked  OOO. 
********* 

673  William  M.  Whitman 

was  recalled  as  a  witness  for  and  on  behalf  of  the 
government  and,  being  previously  duly  sworn,  was  fur¬ 
ther  examined  and  further  testified  as  follows: 

Mr.  Leathers:  May  I  have  this  marked  for  identifi¬ 
cation? 

The  Clerk:  Exhibit  RRR  for  identification. 

(Respondent’s  Exhibit  RRR  was  marked  for  identifi¬ 
cation.  ) 

Mr.  Leathers:  I  would  like  to  offer  this  and  I 

674  understand  it  may  be  admitted  without  objection. 

I  will  ask  the  witness  to  identify  it. 

The  Court:  You  offer  Exhibit  RRR  and  you  ask  the 
witness  to  identify  it.  The  document  is  admitted  in  evi¬ 
dence. 

The  Clerk.  Respondent’s  Exhibit  RRR  in  evidence. 

(Respondent’s  Exhibit  RRR  was  received  in  evidence.) 

Direct  Examination 
By  Mr.  Leathers: 

Q.  State  what  it  is. 

A.  The  letter  is  from  the  general  purchasing  agent 
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of  the  Panama  Canal  to  the  Secretary  of  War  advising 
that  the  Gatun  excavation  contract  for  the  third  set  of 
locks  will  be  awarded  to  Martin  Wunderlich  Company 
and  E.  S.  Okes  Construction  Company. 

The  Court:  What  is  the  date  of  that? 

The  Witness:  January  2,  1941,  and  further  request¬ 
ing  the  approval  of  the  Secretary  of  War  for  the  ex¬ 
ecution  of  the  contract  by  the  government. 

By  Mr.  Leathers : 

Q.  Is  the  approval  of  the  Secretary  of  War  shown 
on  the  document? 

A.  It  is. 

Mr.  Leathers :  That  is  all. 

(Witness  excused.) 

********* 
682  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jan.  16,  1951 
Docket  Nos.  520-R  and  521-R 
Joint  Stipulation 

Come  now  Petitioners  and  Respondent  by  their  re¬ 
spective  attorneys  and  agree  that,  subject  to  the  approval 
of  the  Court,  the  two  cases  bearing  docket  numbers 
520-R  and  521-R  may  be  consolidated  for  hearing,  and 
that  evidence  introduced  in  one  case  may  be  considered 
in  the  other  by  the  Court,  in  so  far  as  material  and 
relevant,  as  though  introduced  therein,  and  that  the  fol¬ 
lowing  facts  and  the  exhibits  referred  to  herein  may 
be  taken  as  true  for  the  purpose  of  these  proceedings, 
without  prejudice,  however,  to  the  right  of  either  party 
to  introduce  other  and  further  evidence  not  inconsistent 
with  the  facts  herein  stipulated. 

The  stipulation  of  any  matter  or  fact  herein  shall  not 
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be  deemed  a  waiver  of  any  claim  or  defense,  all 
683  of  which  are  expressly  reserved  to  the  parties; 

nor  shall  the  presentation  of  any  such  fact  or 
exhibit  herein  stipulated  be  construed  to  be  an  admission 
in  conflict  with  or  inconsistent  with  such  claim  or  de¬ 
fense.  The  parties  shall  not,  by  this  stipulation,  be  pre¬ 
cluded  from  asserting  any  such  claim  or  defense  avail¬ 
able  to  them  under  the  pleadings. 

1.  That  Martin  Wunderlich  Company,  during  all 
times  material  hereto,  was  a  partnership  engaged  in 
general  construction  work  and  existed  and  now  exists 
under  and  by  virtue  of  the  laws  of  the  State  of  Minne¬ 
sota,  having  been  formed  on  the  1st  day  of  January, 
1935;  the  partners  thereof  are  as  set  forth  in  the  uni¬ 
lateral  determinations. 

2.  That  Okes  Construction  Company,  during  all  times 
material  hereto,  was  and  still  is  a  partnership  engaged 
in  general  construction  work,  and  existed  under  and  by 
virtue  of  the  laws  of  the  State  of  Minnesota,  having 
been  formed  on  the  1st  day  of  March,  1937;  the  part¬ 
ners  thereof  are  as  set  forth  in  the  unilateral  determina¬ 
tions. 

3.  That  Petitioners  (hereinafter  sometimes  refer¬ 
red  to  as  the  “joint  venture”)  were  a  joint  venture  formed 
on  the  2nd  day  of  December,  1940,  by  the  said  Martin 
Wunderlich  Company  and  the  said  Okes  Construction 
Company ;  that  attached  hereto  and  made  a  part  hereof 
as  Joint  Exhibit  1-A,  is  a  true  and  correct  copy  of  the 
agreement  (reduced  to  writing  under  date  of  the  8th 
day  of  January,  1941)  under  which  said  joint  venture 
was  operated. 

That  from  the  date  of  its  formation  to  December  31, 
1944,  the  post  office  address  of  the  joint  venture  in  the 
Canal  Zone  was  “Drawer  C”,  Gatun,  Canal  Zone;  that 
its  post  office  address  in  the  United  States  now  is  and 
has  been  ever  since  the  date  of  its  formation,  E-1501 
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First  National  Bank  Building,  St.  Paul,  Minnesota. 

684  4.  That  attached  hereto  and  made  a  part  here¬ 

of  as  Joint  Exhibit  2-B  is  a  true  and  correct 
schedule  of  the  contracts  under  which  work  was  per¬ 
formed  by  the  Petitioners  during  the  period  from  Janu¬ 
ary  1,  1941,  to  December  31,  1942.  Such  schedule  dis¬ 
closes  the  date  of  the  awarding  of  such  contracts  and 
under  the  column  entitled  “completion”  the  date  of  the 
final  estimate. 

5.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  3-C  is  a  true  and  correct  copy  of  contract 
numbered  PClp-571. 

6.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  4-D  is  a  true  and  correct  copy  of  Change 
Order  No.  1  made  under  contract  numbered  PClp-571. 

7.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  5-E  is  a  true  and  correct  copy  of  Change 
Order  No.  2  made  under  contract  numbered  PClp-571. 

8.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  6-F  is  a  true  and  correct  copy  of  Change 
Order  No.  3  made  under  contract  numbered  PClp-571. 

9.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  7-G  is  a  true  and  correct  copy  of  Change 
Order  No.  4  made  under  contract  numbered  PClp-571. 

10.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  8-H  is  a  true  and  correct  copy  of  Change 
Order  No.  5  made  under  contract  numbered  PClp-571. 

11.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  9-1  is  a  true  and  correct  copy  of  Change 
Order  No.  6  made  under  contract  numbered  PClp-571. 

12.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  10- J  is  a  true  and  correct  copy  of  Change 
Order  No.  7  made  under  contract  numbered  PClp- 

571. 
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685  13.  That  attached  hereto  and  made  a  part 

hereof  as  Joint  Exhibit  11-K  is  a  true  and  correct 
copy  of  Change  Order  No.  8  made  under  contract  num¬ 
bered  PClp-571. 

14.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  12-L  is  a  true  and  correct  copy  of  supple¬ 
mental  agreement  No.  1  made  under  contract  numbered 
PClp-571. 

15.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  13-M  is  a  true  and  correct  copy  of  con¬ 
tract  numbered  W-2134-eng-766. 

16.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  14-N  is  a  true  and  correct  copy  of  con¬ 
tract  numbered  W-2134-eng-1246. 

17.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  15-0  is  a  true  and  correct  copy  of  con¬ 
tract  numbered  13,  under  principal  contract  numbered 
W-8022-eng-3. 

18.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  16-P  is  a  true  and  correct  summary  of  the 
income  and  costs  on  each  of  the  contracts  described  in 
paragraph  4  hereof,  on  an  accrual  basis  of  accounting 
for  the  period  ending  January  31, 1942. 

19.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  17-Q  is  a  true  and  correct  summary  of  the 
income  and  costs  on  each  of  the  contracts  described  in 
paragraph  4  hereof,  on  an  accrual  basis  of  accounting 
for  the  period  ending  December  31, 1942. 

20.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  18-R  is  a  true  and  correct  profit  and  loss 
statement  of  the  Petitioners  for  the  period  ending  Janu¬ 
ary  31,  1942. 

21.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  19-S  is  a  true  and  correct  profit  and  loss 
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statement  of  the  Petitioners  for  the  period  ending  De¬ 
cember  31, 1942. 

686  22.  That  attached  hereto  and  made  a  part 

hereof  as  Joint  Exhibit  20-T  is  a  true  and  correct 
balance  sheet  of  the  Petitioners  as  of  January  31,  1942. 

23.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  21-U  is  a  true  and  correct  balance  sheet 
of  the  Petitioners  as  of  December  31, 1942. 

24.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  22- V  is  a  true  and  correct  opening  bal¬ 
ance  sheet  of  the  Petitioners  as  of  the  date  of  its  for¬ 
mation  as  shown  by  its  books  and  records. 

25.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  23-W  is  a  true  and  correct  copy  of  a  letter 
written  by  one  N.  J.  Riebe  to  the  Petitioners,  dated  Au¬ 
gust  28,  1943,  mailed  on  or  about  the  date  thereof  and 
received  by  the  Petitioners  on  or  about  the  date  it  bears. 

26.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  24-X  is  a  true  and  correct  copy  of  a  letter 
dated  September  13,  1943,  signed  by  J.  F.  Handy  on 
behalf  of  the  joint  venture,  and  addressed  to  the  Head¬ 
quarters  of  the  Panama  Engineer  Canal  Department, 
mailed  on  or  about  the  date  thereof  and  received  in  due 
course. 

27.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  25- Y  is  a  true  and  correct  copy  of  a  letter 
dated  February  9,  1944,  signed  by  Colonel  Ross  E.  Win- 
dom  and  addressed  to  the  joint  venture.  Said  letter  was 
mailed  on  or  about  the  date  thereof  and  received  in  due 
course. 

28.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  26-Z  is  a  true  and  correct  copy  of  Form 
No.  PAS-13  referred  to  in  the  said  letter  of  N.  J.  Riebe 

and  enclosed  in  said  letter  of  Colonel  Windom. 
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687  29.  That  attached  hereto  and  made  a  part  here¬ 
of  as  Joint  Exhibit  27- AA  is  a  true  and  correct 

copy  of  Form  PAS-CD-6  enclosed  in  said  letters  of  N. 
J.  Riebe  and  Colonel  Windom. 

30.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  28-BB  is  a  true  and  correct  copy  of  con¬ 
tract  numbered  W-2134-eng-1472. 

31.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  29-CC  is  a  true  and  correct  copy  of  con¬ 
tract  numbered  W-2134-eng-1478. 

32.  That  contract  numbered  W-2134-eng-766,  con¬ 
tract  numbered  W-2134-eng-1246,  contract  numbered  13 
under  principal  agreement  numbered  W-8022-eng-3,  con¬ 
tract  numbered  W-2134-eng-1472  and  contract  number¬ 
ed  W-2134-eng-1478  were  contracts  with  a  Department 
designated  in  the  Renegotiation  Act.  That  from  the  date 
of  the  awarding  of  the  aforementioned  contracts  and 
contract  numbered  PClp-571,  to  the  date  of  completion 
thereof,  the  joint  venture  carried  on  its  work  of  per¬ 
forming  said  contracts  at  the  places  specified  in  said 
contracts.  It  is  one  of  the  claims  of  Petitioners  that  con¬ 
tract  numbered  PClp-571  was  not  with  one  of  the  De¬ 
partments  named  in  the  Renegotiation  Act.  It  is  one  of 
the  claims  of  Respondent  that  said  contract  was  with 
one  of  the  Departments  named  in  the  Renegotiation 
Act. 

33.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  30-DD  is  a  true  and  correct  copy  of  a  let¬ 
ter,  together  with  a  true  and  correct  copy  of  the  en¬ 
velope  in  which  said  letter  was  mailed,  from  Office  of  the 
Division  Engineer,  Great  Lakes  Division,  Corps  of  En¬ 
gineers,  U.  S.  A.,  dated  the  1st  day  of  January  1945,  and 
received  by  the  Petitioners  on  the  3rd  day  of  January, 

1945. 

688  34.  That  attached  hereto  and  made  a  part 
hereof  as  Joint  Exhibit  31-EE  is  a  true  and  cor- 
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rect  copy  of  a  letter  written  on  behalf  of  the  Petition¬ 
ers  to  the  Office  of  Division  Engineer,  Great  Lakes  Di¬ 
vision,  Corps  of  Engineers,  U.  S.  A.,  mailed  on  or  about 
the  5th  day  of  January,  1945,  and  received  by  the  said 
Office  of  Division  Engineer,  Great  Lakes  Division,  in 
due  course. 

35.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  32-FF  is  a  true  and  correct  copy  of  a  letter 
dated  the  20th  day  of  January,  1945,  from  Office  of  Di¬ 
vision  Engineer,  Great  Lakes  Division,  Corps  of  Engi¬ 
neers,  U.  S.  A.,  to  the  Petitioners.  This  letter  was  mailed 
on  or  about  the  date  it  bears  and  was  received  in  due 
course. 

36.  That  attached  hereto  and  made  a  part  hereof  as 
Joint  Exhibit  33-GG  is  a  true  and  correct  copy  of  a  joint 
statement  issued  by  the  War,  Navy,  and  Treasury  De¬ 
partments  and  the  Maritime  Commission,  dated  March 
31, 1943. 

37.  That  the  Petitioners  for  the  fiscal  years  ended 
January  31,  1942,  December  31,  1942  and  December  31, 
1943,  made  its  information  returns  to  the  Commission¬ 
er  of  Internal  Revenue  on  a  percentage  of  completion 
basis  of  accounting. 

38.  That  the  letters,  documents,  and  contracts  at¬ 
tached  hereto  as  exhibits  were  signed  by  the  persons 
purporting  to  sign  the  same. 

JOSEPH  A.  MAUN, 

HERMAN  J.  GALLOWAY, 
Attorneys  for  Petitioners. 
HARLAND  F.  LEATHERS, 
RALPH  G.  CORNELL, 

Attorneys  for  Respondent. 
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689  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jan.  16,  1951 
Docket  Nos.  520-R  and  521-R 
Supplemental  Stipulation  Number  1 

Come  now  Petitioners  and  Respondent,  by  their  re¬ 
spective  attorneys,  and  agree  that  the  following  facts 
and  exhibits  referred  to  herein  may  be  taken  as  true 
for  the  purpose  of  this  proceeding  and  that  evidence 
introduced  in  either  of  the  above  numbered  cases 
may  be  considered  in  the  other  by  the  Court  in  so  far 
as  material  and  relevant,  as  though  introduced  therein, 
without  prejudice,  however,  to  the  rights  of  Respondent 
to  object  to  the  introduction  of  such  facts  or  exhibits 
in  evidence  on  any  ground  other  than  the  accuracy  of 
the  facts  where  facts  are  stipulated,  or  the  authenticity 
of  the  exhibits  where  the  exhibit  is  merely  stipulated  to 
be  a  true  and  correct  copy;  without  prejudice,  however, 
to  the  right  of  either  party  to  introduce  other 

690  and  further  evidence  not  inconsistent  with  the 
facts  herein  stipulated. 

The  stipulation  of  any  matter  or  fact  herein  shall  not 
be  deemed  a  waiver  of  any  claim  or  defense,  all  of  which 
are  expressly  reserved  to  the  parties,  nor  shall  the  pres¬ 
entation  of  any  such  fact  or  exhibit  herein  stipulated 
be  construed  to  be  an  admission  in  conflict  with  or 
inconsistent  with  such  claim  or  defense.  The  parties  shall 
not,  by  this  stipulation,  be  precluded  from  asserting  any 
such  claim  or  defense  available  to  them  under  the  plead¬ 
ings. 

1.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  34  is  a  true  and  correct  copy  of  the  notice  of 
advertisement  for  bids  by  The  Panama  Canal  for  the 
work  covered  by  contract  numbered  PClp-571. 

2.  That  notice  of  advertisement  for  such  work  was 
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sent  to  the  persons  listed  upon  the  schedule  attached 
hereto  as  Exhibit  35. 

3.  That  notice  of  advertisement  for  bids  for  such 
work  was  published  beginning  in  the  month  of  Septem¬ 
ber,  1940,  in  the  publications  designated  on  the  list  at¬ 
tached  hereto  and  identified  as  Exhibit  36.  The  pub¬ 
lications  listed  on  Exhibit  36  attached  hereto  during 
1940  had  general  circulation  among  the  construction  in¬ 
dustry. 

4.  That  attached  hereto  as  Exhibit  37  is  an  abstract 
of  bids  received  by  The  Panama  Canal  pursuant  to  the 
advertisement  and  solicitation  above  described.  The  bid¬ 
ders  named  therein  were  each  responsible  and  qualified 
bidders  in  actual  competition  with  each  other,  and  none 
of  the  bidders  controlled  or  was  controlled  by,  or  was 
under  the  common  control  of,  any  of  the  other  bidders. 

5.  That  as  a  result  of  the  bids  so  received,  contract 
numbered  PClp-571  attached  to  the  joint  stipula- 

691  tion  and  identified  as  Exhibit  3-C  was  awarded 
to  Petitioners. 

6.  That  contract  numbered  PClp-571  was  awarded 
at  a  price  within  1%  of  The  Panama  Canal’s  estimate 
of  the  cost  of  the  construction  work  involved  therein. 

7.  That  contract  numbered  PClp-571  was  awarded 
to  the  lowest  qualified  bidder,  who  was  the  lowest  bid¬ 
der. 

8.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  38  is  a  true  and  correct  copy  of  the  final  esti¬ 
mate  submitted  and  approved  of  contract  numbered  PC¬ 
lp-571. 

9.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  39  is  a  true  and  correct  copy  of  the  “Annual  Re¬ 
port  of  the  Governor  of  The  Panama  Canal,  1942”. 

10.  That  attached  hereto  and  made  a  part  hereof  as 
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Exhibit  40  is  a  true  and  correct  copy  of  the  “Annual  Re¬ 
port  of  the  Secretary  of  War,  1939”. 

11.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  41  is  a  true  and  correct  copy  of  a  form  letter 
dated  the  24th  day  of  August,  1944,  from  the  War  Con¬ 
tracts  Price  Adjustment  Board  to  the  Petitioners.  This 
letter  was  mailed  on  or  about  the  date  it  bears  and  was 
received  in  due  course. 

12.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  42  is  a  true  and  correct  copy  of  a  letter  dated 
the  19th  day  of  October,  1944,  from  the  War  Contracts 
Price  Adjustment  Board,  signed  by  Major  Dilks,  to  the 
Petitioners.  This  letter  was  mailed  on  or  about  the  date 
it  bears  and  was  received  in  due  course. 

13.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  43  is  a  true  and  correct  copy  of  a  regis- 

692  tered  letter,  dated  the  6th  day  of  December,  1944, 
from  the  Office  of  Division  Engineer,  Great  Lakes 
Division,  Corps  of  Engineers,  U.  S.  A.,  to  the  Petitioners. 
This  letter  was  mailed  on  or  about  the  date  it  bears  and 
was  received  in  due  course. 

14.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  44  is  a  true  and  correct  copy  of  a  letter,  dated 
the  12th  day  of  December,  1944,  from  Petitioners  to  the 
Office  of  Division  Engineer,  Great  Lakes  Division,  Corps 
of  Engineers,  U.  S.  A.  This  letter  was  mailed  on  or 
about  the  date  it  bears  and  was  received  in  due  course. 

15.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  45  is  a  true  and  correct  copy  of  a  document 
dated  the  14th  day  of  December,  1944. 

16.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  46  is  a  true  and  correct  copy  of  a  document, 
dated  the  10th  day  of  February,  1945,  which  was  de¬ 
livered  to  the  Petitioners  on  the  date  it  bears. 

17.  That  attached  hereto  and  made  a  part  hereof  as 
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Exhibit  47  is  a  true  and  correct  copy  of  a  letter  dated 
the  20th  day  of  February,  1945,  from  the  Office  of  Di¬ 
vision  Engineer,  Great  Lakes  Division,  Corps  of  Engi¬ 
neers,  U.  S.  A.,  to  the  Petitioners.  This  letter  was  mailed 
on  or  about  the  date  it  bears  and  was  received  in  due 
course. 

18.  That  attached  hereto  and  made  a  pare  hereof  as 
Exhibit  48  is  a  true  and  correct  schedule  of  the  con¬ 
tracts  under  which  work  was  performed  by  the  Peti¬ 
tioners  during  the  period  from  January  1,  1943,  to  De¬ 
cember  31,  1943.  Such  schedule  discloses  the  date  of 
the  awarding  of  such  contracts  and  the  date  of  com¬ 
pletion  thereof. 

19.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  49  is  a  true  and  correct  summary  of  the  income 

and  costs  of  the  Petitioners  on  a  completed  con- 
693  tract  basis  of  accounting  for  the  period  ending  De¬ 
cember  31, 1943. 

20.  That  the  date  of  the  final  estimate  of  contract 
numbered  PClp-571  was  the  9th  day  of  October,  1943. 

21.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  50  is  a  true  and  correct  summary  of  the  in¬ 
come  and  costs  of  the  Petitioners  on  a  completed  con¬ 
tract  basis  of  accounting  for  the  period  ending  Janu¬ 
ary  31,  1942. 

22.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  51  is  a  true  and  correct  summary  of  the  income 
and  costs  of  the  Petitioners  on  a  completed  contract  ba¬ 
sis  of  accounting  for  the  period  ending  December  31, 
1942. 

23.  That  Martin  Wunderlich  Company,  one  of  the 
joint  venturers,  for  the  years  1936  to  1943  inclusive, 
filed  its  federal  partnership  information  returns  with 
the  Commissioner  of  Internal  Revenue  on  a  completed 
contract  basis  of  accounting;  that  its  fiscal  year  ended 
on  the  31st  day  of  December  of  each  year. 
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24.  That  Okes  Construction  Company,  one  of  the 
joint  venturers,  ever  since  the  date  of  its  organization 
to  and  including  the  year  ending  December  31,  1943, 
filed  its  federal  partnership  information  return  with  the 
Commisioner  of  Internal  Revenue  on  an  accrual  basis 
of  accounting;  that  its  fiscal  year  from  the  date  of  its 
organization  until  February,  1942,  ended  on  the  last  day 
of  February  for  each  year;  that  thereafter  its  fiscal 
year  ended  on  December  31st  of  each  year. 

25.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  52  is  a  true  and  correct  copy  of  schedules  fur¬ 
nished  by  the  Petitioners  to  the  Office  of  Division  En¬ 
gineer,  Great  Lakes  Division,  Corps  of  Engineers,  U. 
S.  A.,  on  or  about  February  8,  1945.  In  addition  thereto, 

on  or  about  said  date  Petitioners  furnished  to 
694  the  Office  of  Division  Engineer,  Great  Lakes  Di¬ 
vision,  Corps  of  Engineers,  U.  S.  A.,  true  and  cor¬ 
rect  copies  of  its  federal  information  returns  filed  with 
the  Commissioner  of  Internal  Revenue  for  the  periods 
ending  January  31,  1942,  December  31,  1942,  and  De¬ 
cember  31, 1943. 

26.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  53  is  a  true  and  correct  copy  of  the  Appeal  dated 
the  28th  day  of  May,  1946,  by  the  Petitioners  to  the 
Secretary  of  War  from  the  unilateral  determination  for 
the  period  ending  January  31, 1942. 

27.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  54  is  a  true  and  correct  copy  of  the  Appeal 
dated  the  28th  day  of  May,  1946,  by  the  Petitioners  io 
the  Secretary  of  War  from  the  unilateral  determination 
for  the  period  ending  December  31, 1942. 

28.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  55  is  a  true  and  correct  copy  of  a  letter  dated 
the  26th  day  of  June,  1946,  by  the  Secretary  of  War, 
relative  to  the  Appeals  set  forth  in  paragraphs  26  and 
27  hereof. 
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29.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  56  is  a  true  and  correct  copy  of  Delegation  of 
Authority  dated  the  26th  day  of  February,  1944,  from 
the  War  Contracts  Price  Adjustment  Board  to  the  Sec¬ 
retary  of  War  as  published  in  the  Federal  Register. 

30.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  57  is  a  true  and  correct  copy  of  a  Redelegation 
of  Authority  dated  the  10th  day  of  November,  1944, 
by  the  War  Contracts  Price  Adjustment  Board  to  the 
Secretary  of  War  as  published  in  the  Federal  Register. 

31.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  58  is  a  true  and  correct  copy  of  a  Delegation  of 
Authority  dated  the  10  th  day  of  August,  1945,  from  the 
War  Contracts  Price  Adjustment  Board  to  the  Secretary 

of  War  as  published  in  the  Federal  Register. 

695  32.  That  the  documents  referred  to  in  para¬ 

graphs  29,  30  and  31  hereof  were  received  on  or 
about  the  respective  dates  thereof  by  the  official  or  of¬ 
ficials  to  whom  they  were  directed. 

33.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  59  is  a  true  and  correct  copy  of  a  volume  entitled 
“Final  Report  on  Modified  Third  Locks  Project”  pub¬ 
lished  by  the  Department  of  Operation  and  Mainte¬ 
nance,  Special  Engineering  Division,  Balboa  Heights, 
Canal  Zone. 

34.  That  the  letters,  documents,  and  contracts  at¬ 
tached  hereto  as  exhibits  were  signed  by  the  persons 
purporting  to  sign  the  same. 

JOSEPH  A.  MAUN, 

HERMAN  J.  GALLOWAY, 
Attorneys  for  Petitioners. 
HARLAND  F.  LEATHERS, 
RALPH  G.  CORNELL, 

Attorneys  for  Respondent. 
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696  THE  TAX  COURT  OF  THE  UNITED  STATES 

Filed  Jan.  16,  1951 
Docket  Nos.  520-R  and  521-R 
Supplemental  Stipulation  Number  2 

Come  now  Petitioners  and  Respondent,  by  their  re¬ 
spective  attorneys,  and  agree  that  the  following  facts 
and  exhibits  referred  to  herein  may  be  taken  as  true  for 
the  purpose  of  this  proceeding  and  that  evidence  intro¬ 
duced  in  either  of  the  above  numbered  cases  may  be 
considered  in  the  other  by  the  court  in  so  far  as  ma¬ 
terial  and  relevant,  as  though  introduced  therein, 
without  prejudice,  however,  to  the  rights  of  Petitioners 
to  object  to  the  introduction  of  such  facts  or  exhibits  in 
evidence  on  any  ground  other  than  the  accuracy  of  the 
facts  where  facts  are  stipulated,  or  the  authenticity 
of  the  exhibits  where  the  exhibit  is  merely  stipulated 
to  be  a  true  and  correct  copy,  without  prejudice,  how¬ 
ever,  to  the  right  of  either  party  to  introduce  oth- 

697  er  and  further  evidence  not  inconsistent  with  the 
facts  herein  stipulated. 

The  stipulation  of  any  matter  or  fact  herein  shall  not 
be  deemed  a  waiver  of  any  claim  or  defense,  all  of 
which  are  expressly  reserved  to  the  parties,  nor  shall 
the  presentation  of  any  such  fact  or  exhibit  herein  stipu¬ 
lated  be  construed  to  be  an  admission  in  conflict  with 
or  inconsistent  with  such  claim  or  defense.  The  par¬ 
ties  shall  not,  by  this  stipulation,  be  precluded  from  as¬ 
serting  any  such  claim  or  defense  available  to  them  un¬ 
der  the  pleadings. 

1.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “HH”  is  a  true  and  correct  copy  of  the  joint  ven¬ 
ture  information  return  made  to  the  Commissioner  of  In¬ 
ternal  Revenue  for  the  period  ending  January  31,  1942. 

2.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “H”  is  a  true  and  correct  copy  of  the  joint  ven- 
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ture  information  return  made  to  the  Commissioner  of 
Internal  Revenue  for  the  period  ending  December  31, 
1942. 

3.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “JJ”  are  true  and  correct  copies  of  all  estimates 
(numbered  1  through  29)  submitted  under  contract 
numbered  PClp-571  and  change  orders  and  supplements 
thereto. 

4.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “KK”  is  a  true  and  correct  copy  of  the  federal 
information  return  of  Martin  Wunderlich  Company  filed 
with  the  Commissioner  of  Internal  Revenue  for  the  year 
ending  December  31, 1936. 

5.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “LL”  is  a  true  and  correct  copy  of  the  federal 

information  return  of  Martin  Wunderlich  Corn- 
698  pany  filed  with  the  Commissioner  of  Internal  Rev¬ 
enue  for  the  year  ending  December  31,  1937. 

6.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “MM”  is  a  true  and  correct  copy  of  the  federal 
information  return  of  Martin  Wunderlich  Company  filed 
with  the  Commissioner  of  Internal  Revenue  for  the  year 
ending  December  31, 1938. 

7.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “NN”  is  a  true  and  correct  copy  of  the  federal 
information  return  of  Martin  Wunderlich  Company  filed 
with  the  Commissioner  of  Internal  Revenue  for  the  year 
ending  December  31, 1939. 

8.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “00”  is  a  true  and  correct  copy  of  the  federal  in¬ 
formation  return  of  Okes  Construction  Company  filed 
with  the  Commissioner  of  Internal  Revenue  for  the  year 
ending  February  28, 1939. 

9.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “PP”  is  a  true  and  correct  copy  of  the  federal 
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information  return  of  Okes  Construction  Company  filed 
with  the  Commissioner  of  Internal  Revenue  for  the  year 
ending  February  29, 1940. 

10.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “QQ”  is  a  true  and  correct  copy  of  War  Depart¬ 
ment  Circular  number  43  dated  February  9,  1943. 

11.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “RR”  is  a  true  and  correct  copy  of  paragraph 

332.6  from  the  “Manual  for  Renegotiation”  effective  as 
of  August  15, 1943. 

12.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “SS”  is  a  true  and  correct  copy  of  paragraph 

332.7  from  the  “Joint  Renegotiation  Manual”  effective 

January  27, 1944. 

699  13.  That  attached  hereto  and  made  a  part 

hereof  as  Exhibit  “TT”  is  a  true  and  correct  copy 
of  a  letter  dated  July  4, 1945,  from  the  Office  of  Division 
Engineer,  Great  Lakes  Division,  Corps  of  Engineers,  U. 
S.  A.,  to  the  Petitioners.  Said  letter  was  mailed  on  or 
about  the  date  it  bears  and  received  in  due  course. 

14.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “UU”  is  a  true  and  correct  copy  of  a  letter  dated 
December  5,  1945,  from  the  War  Department,  Office  of 
the  Under  Secretary,  to  the  Petitioners.  Said  letter  was 
mailed  on  or  about  the  date  it  bears  and  received  in  due 
course. 

15.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “W”  is  a  true  and  correct  copy  of  a  letter 
dated  December  19,  1945,  from  Gerhard  Bundlie  to  War 
Department  Price  Adjustment  Board.  Said  letter  was 
mailed  on  or  about  the  date  it  bears  and  received  in  due 
course. 

16.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “WW”  is  a  true  and  correct  copy  of  a  letter 
dated  January  3,  1946,  from  Colonel  William  C.  Martens 
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to  Rundlie,  Kelley  and  Finley.  Said  letter  was  mailed  on 
or  about  the  date  it  bears  and  received  in  due  course. 

17.  That  attached  hereto  and  made  a  part  hereof  as 
Exhibit  “XX”  is  a  true  and  correct  copy  of  a  letter 
dated  March  29,  1946,  from  Colonel  William  C.  Martens 
to  Bundlie,  Kelley,  Finley  and  Maun.  Said  letter  was 
mailed  on  or  about  the  date  it  bears  and  received  in  due 
course. 

700  18.  That  the  letters,  documents,  and  con¬ 

tracts  attached  hereto  as  exhibits  were  signed 
by  the  persons  purporting  to  sign  the  same. 

JOSEPH  A.  MAUN, 

HERMAN  J.  GALLOWAY, 
Attorneys  for  Petitioners. 
HARLAND  F.  LEATHERS, 
RALPH  G.  CORNELL, 

Attorneys  for  Respondent. 

********** 

995  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

Filed  Mar  21  1952 

Tax  Court  Docket  No.  520-R 

Petition  for  Review  of  Decision  of  the  Tax  Court 
of  the  United  States. 

The  United  States  of  America  hereby  respectfully  pe¬ 
titions  for  a  review  of  the  decision  of  The  Tax  Court  of 
the  United  States  in  the  above-captioned  proceeding 
entered  January  31,  1952,  and  respectfully  shows: 

I. 

This  review  is  sought  by  the  United  States  of  Amer¬ 
ica.  The  Secretary  of  War  of  the  United  States  is  named 
respondent  pursuant  to  the  Rules  of  The  Tax 
Court. 
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996  n. 

The  controversy  arose  under  the  provisions  of 
the  Renegotiation  Act,  as  amended  (Act  of  April  28, 
1942,  Chapter  247,  Title  V,  par.  403,  56-245,  as  amended, 
50  U.  S.  C.  App.,  par.  1191). 

m. 

The  decision  sought  to  be  reviewed  is  the  decision  of 
The  Tax  Court  of  the?  United  States  entered  January  31, 
1952,  in  the  above-captioned  matter  whereby  The  Tax 
Court  held  that  petitioner  realized  no  excessive  prof¬ 
its  for  the  fiscal  year  ended  January  31,  1942. 

IV. 

The  Court  in  which  review  is  sought  is  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

The  Secretary  of  War,  Respondent-Appellant,  on 
April  2,  1946,  after  the  effective  date  of  the  Amendment 
of  February  25,  1944  (  58  Stat.  21,  78),  to  the  Rene¬ 
gotiation  Act,  determined  that  the  petitioner  had  real¬ 
ized  excessive  profits  in  the  principal  amount  of 
$1,910,000  for  the  fiscal  year  ended  January  31,  1942. 

On  January  31,  1952,  The  Tax  Court  of  the  United 
States,  after  hearings  held  in  Washington,  D.  C.,  en¬ 
tered  its  decision  as  follows : 

“Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  January  21, 1952,  it  is 

“Ordered  and  Decided:  That  there  were  no  con¬ 
tracts  subject  to  renegotiation  and  accordingly 
the  petitioner  realized  no  excessive  profits  for  the 
fiscal  year  ended  January  31, 1942.” 

997  In  the  Memorandum  Findings  of  Fact  and 
Opinion  entered  January  21,  1952,  The  Tax  Court 
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found  and  held  that  there  were  no  contracts  subject  to 
renegotiation  for  the  fiscal  year  ended  January  31, 1942, 
because  renegotiation  proceedings  were  not  timely  com¬ 
menced  as  to  one  contract,  identified  as  Contract  Num¬ 
ber  PClp-571. 

The  respondent  seeks  review  of  this  decision  of  The 
Tax  Court  of  the  United  States  under  the  provisions  of 
the  Internal  Revenue  Code,  Subtitle  (A),  Chapter  5,  Sub¬ 
chapter  (B),  Act  of  February  10,  1949,  Chapter  C-2,  53 
Stat.  1,  et  seq.,  as  amended;  26  U.  S.  C.  Par.  1140-1146, 
inclusive. 

V. 

The  Tax  Court  of  the  United  States  committed  error 
in  the  following  respects. 

(a)  The  Tax  Court  erred  in  deciding  that  pursuant 
to  the  determination  set  forth  in  the  Memorandum  Find¬ 
ings  of  Fact  and  Opinion  entered  January  21, 1952,  there 
were  no  contracts  subject  to  renegotiation  and,  accord¬ 
ingly,  petitioner  realized  no  excessive  profits  for  the  fis¬ 
cal  year  ended  January  31, 1942. 

(b)  The  Tax  Court  erred  in  finding  and  holding 
‘‘that  renegotiation  proceedings  were  not  timely  com¬ 
menced  as  to  Contract  No.  PClp-571”. 

(c)  The  Tax  Court  erred  in  holding  that  the  time¬ 
ly  commencement  of  “overall”  renegotiation  for  the  fis¬ 
cal  year  ended  January  31,  1942,  was  not  sufficient  and 
timely  to  commence  renegotiation  as  to  Contract  No. 

PClp-571. 

998  (d)  The  Tax  Court  erred  in  failing  to  find  and 

hold  that  specific  mention  of  Contract  PClp-571 
was  not  essential  to  the  timely  commencement  of  re¬ 
negotiation  under  the  circumstances  in  this  proceed¬ 
ing. 

(e)  The  Tax  Court  erred  in  failing  to  find  that  the 
failure  of  appellees  to  file  information  as  demanded 
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by  the  representatives  of  the  War  Department  ren¬ 
dered  specific  mention  of  Contract  No.  PClp-571  unnec¬ 
essary  as  an  essential  to  timely  commencement  of  re¬ 
negotiation  of  said  contract. 

(f )  The  Tax  Court  erred  in  failing  to  find  that  there 
were  sufficient  references  to  Contract  No.  PClp-571  to 
constitute  timely  commencement  of  renegotiation  as  to 
said  contract. 

VL 

Wherefore,  Respondent- Appellant  prays : 

1.  That  this  Honorable  Court  review  the  Decision 
of  the  Tax  Court  of  the  United  States  entered  January 
31, 1952,  in  the  above-captioned  proceeding. 

2.  That  the  Decision  of  the  Tax  Court  be  reversed. 

3.  That  Respondent- Appellant  be  granted  such  other 
and  further  relief  as  the  nature  of  the  case  may  admit 
and  to  this  Honorable  Court  may  seem  just  and  proper. 

Respectfully  submitted, 

HOLMES  BALDRIDGE, 
Assistant  Attorney  General 
HARLAND  F.  LEATHERS, 

Attorney,  Department  of  Justice. 
********** 

999  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

Filed  Mar  21  1952 
Tax  Court  Docket  No.  521-R 

Petition  for  Review  of  Decision  of  The  Tax  Court 
of  the  United  States. 

The  United  States  of  America  hereby  respectfully  pe¬ 
titions  for  a  review  of  the  decision  of  the  Tax  Court  of 
the  United  States  in  the  above-captioned  proceeding 
entered  January  31,  1952,  and  respectfully  shows: 
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L 

This  review  is  sought  by  the  United  States  of  America. 
The  Secretary  of  War  of  the  United  States  is  named 
respondent  pursuant  to  the  Rules  of  the  Tax  Court. 

1000  n. 

The  controversy  arose  under  the  provisions  of 
the  Renegotiation  Act,  as  amended  (Act  of  April  28, 1942, 
Chapter  247,  Title  V,  par.  403,  56-245,  as  amended,  50 
U.  S.  C.  App.,  par.  1191 ) 

in. 

The  decision  sought  to  be  reviewed  is  the  decision 
of  The  Tax  Court  of  the  United  States  entered  Janu¬ 
ary  31, 1952,  in  the  above-captioned  matter  whereby  The 
Tax  Court  held  that  petitioner  realized  excessive  profits 
in  the  amount  of  $349,341  for  the  fiscal  year  ended  De¬ 
cember  31, 1942. 

IV. 

The  Court  in  which  review  is  sought  is  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir¬ 
cuit. 

The  Secretary  of  War,  Respondent- Appellant,  on  April 
2,  1946,  after  the  effective  date  of  the  Amendment  of 
February  25,  1944  (58  Stat.  21,  78),  to  the  Renegotia¬ 
tion  Act,  determined  that  the  petitioner  had  realized 
excessive  profits  in  the  principal  amount  of  $2,960,000 
for  the  fiscal  year  ended  December  31, 1942. 

On  January  31,  1952,  The  Tax  Court  of  the  United 
States,  after  hearings  held  in  Washington,  D.  C.,  en¬ 
tered  its  decision  as  follows : 

“Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  January  21, 1952,  it  is 

“Ordered  and  Decided :  That  the  petitioners  real- 
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ized  excessive  profits  in  the  amount  of  $349,341  for 
the  fiscal  year  ended  December  31,  1942.” 

1001  In  the  Memorandum  Findings  of  Fact  and  Opin¬ 
ion  entered  January  21,  1952,  The  Tax  Court 

found  and  held  that  there  were  certain  contracts  sub¬ 
ject  to  renegotiation  for  the  fiscal  year  ended  December 
31,  1942,  but  that  renegotiation  proceedings  were  not 
timely  commenced  as  to  one  contract,  identified  as  Con¬ 
tract  Number  PClp-571. 

The  respondent  seeks  review  of  this  decision  of  The 
Tax  Court  of  the  United  States  under  the  provisions  of 
the  Internal  Revenue  Code,  Subtitle  (A),  Chapter  5, 
Sub-chapter  (B),  Act  of  February  10, 1949,  Chapter  C-2, 
53  Stat.  1.  et  seq.,  as  amended;  26  U.  S.  C.  Pars.  1140- 
1146,  inclusive. 

V. 

The  Tax  Court  of  the  United  States  committed  error 
in  the  following  respects: 

(a)  The  Tax  Court  erred  in  deciding  that  pursuant 
to  the  determination  set  forth  in  the  Memorandum  Find¬ 
ings  of  Fact  and  Opinion  entered  January  21,  1952,  pe¬ 
titioner  realized  excessive  profits  for  the  fiscal  year 
ended  December  31,  1942,  in  the  amount  of  $349,341  in¬ 
stead  of  in  the  amount  of  $2,960,000. 

(b)  The  Tax  Court  erred  in  finding  and  holding 
“that  renegotiation  proceedings  were  not  timely  com¬ 
menced  as  to  Contract  No.  PClp-571”. 

(c)  The  Tax  Court  erred  in  holding  that  the  timely 
commencement  of  “overall”  renegotiation  for  the  fiscal 
year  ended  December  31,  1942,  was  not  sufficient  and 
timely  to  commence  renegotiation  as  to  Contract  No. 

PClp-571. 

1002  (d)  The  Tax  Court  erred  in  failing  to  find 
and  hold  that  specific  mention  of  Contract  PClp- 

571  was  not  essential  to  the  timely  commencement  cf 
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renegotiation  under  the  circumstances  in  this  proceed¬ 
ing. 

(e)  The  Tax  Court  erred  in  failing  to  find  that  the 
failure  of  appellees  to  file  information  as  demanded  by 
the  representatives  of  the  War  Department  rendered  spe¬ 
cific  mention  of  Contract  No.  PClp-571  unnecessary  as 
an  essential  to  timely  commencement  of  renegotiation 
of  said  contract. 

{f )  The  Tax  Court  erred  in  failing  to  find  that  there 
were  sufficient  references  to  Contract  No.  PClp-571  to 
constitute  timely  commencement  of  renegotiation  as  to 
said  contract. 

VI. 

Wherefore,  Respondent- Appellant  prays : 

1.  That  this  Honorable  Court  review  the  Decision  of 
The  Tax  Court  of  the  United  States  entered  January  31, 
1952,  in  the  above-captioned  proceeding. 

2.  That  the  Decision  of  the  Tax  Court  be  reversed, 
insofar  as  it  holds  that  the  proceeds  of  Contract  No. 
PClp-571  are  not  subject  to  renegotiation. 

3.  That  Respondent- Appellant  be  granted  such  oth¬ 
er  and  further  relief  as  the  nature  of  the  case  may  ad¬ 
mit  and  to  this  Honorable  Court  may  seem  just  and 
proper. 

Respectfully  submitted, 

HOLMES  BALDRIDGE, 
Assistant  Attorney  General. 

HARLAND  F.  LEATHERS, 

Attorney,  Department  of  Justice. 


270  By  Mr.  Maun : 

Q.  Did  you  submit  a  request  for  renegotiation 
on  a  completed  contract  basis  for  the  year  ending  De¬ 
cember  31,  1943  to  the  Great  Lakes  authority  on 
February  10, 1945? 

A.  I  did. 

Q.  I  will  show  you  Petitioner’s  Exhibit  No.  46,  and 
ask  you  if  at  the  time  you  submitted  that  request  you 
were  in  turn  given  this  letter  dated  February  10, 1945? 

A.  I  was. 

Mr.  Maun:  Petitioner’s  Exhibit  No.  46  is  offered  in 
evidence. 

The  Court:  It  is  the  document  we  have  been  talking 
about? 

Mr.  Maun :  That  is  right. 

The  Court :  It  will  be  admitted,  and  an  exception  will 
be  noted. 
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Joint  Exhibit  1-A 

This  Agreement,  made  and  entered  into  this  8th  day 
of  January,  1941,  by  and  between  Martin  Wunderlich 
Company,  a  copartnership,  with  its  principal  office  in 
the  City  of  Jefferson  City,  State  of  Missouri,  hereinafter 
designated  as  “party  of  the  first  part”,  and  Okes  Con¬ 
struction  Company,  a  copartnership,  with  its  principal 
office  in  the  City  of  Saint  Paul,  State  of  Minnesota,  here¬ 
inafter  designated  as  “party  of  the  second  part”,  wit- 
nesseth : 

Whereas,  pursuant  to  an  agreement  between  the 
parties  hereto,  said  parties  did  enter  into  a  joint  adven¬ 
ture  and,  as  such  and  pursuant  thereto,  did  duly  submit 
their  joint  bid  for  certain  dry  land  excavation  in  con¬ 
nection  with  installation  of  a  third  set  of  locks  on  the 
Atlantic  end  of  the  Panama  Canal,  in  accordance  with 
plans  and  specifications  therefor,  including  contract 
documents  duly  prepared  by  the  authorized  representa¬ 
tives  of  the  United  States  Government,  reference  to 
which  said  plans  and  specifications  and  contract  docu¬ 
ments  is  hereby  made,  said  plans  and  specifications  and 
contract  documents  being  hereby,  by  reference,  made  a 
part  hereof ;  and 

Whereas  the  said  joint  bid  was  duly  accepted  and  con¬ 
tract  in  pursuance  thereof  awarded  to  the  parties  hereto 
on  December  16, 1940,  and 

Whereas  the  contract  with  the  United  States  of 
America  covering  the  aforesaid  project  provides  that 
the  parties  hereto  shall  furnish  a  bond  or  bonds  in  the 
amount  or  amounts  in  said  contract  specified  and  as 
therein  conditioned,  and  the  parties  hereto  have  applied 
to  the  National  Surety  Corporation  and  to  various  other 
corporate  sureties  as  cosureties  for  such  bond  or  bonds, 
and  said  sureties  did  agree  to  execute  said  bond  or  bonds 
as  sureties  thereon;  and 
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Whereas,  an  agreement  bearing  date  December  24, 
1940,  has  been  entered  into  by,  between,  and  among  the 
respective  parties  hereto,  the  said  National  Surety  Cor¬ 
poration  (acting  in  behalf  of  itself  and  co-sureties  and 
re-insurers),  and  First  National  Bank  in  St.  Louis, 
Missouri,  a  copy  of  which  said  agreement  is  hereto  at¬ 
tached,  marked  Exhibit  “A”,  and  hereby  made  a  part 
hereof;  and 

Whereas  the  respective  parties  hereto  and  the  said 
National  Surety  Corporation  entered  into  an  agreement 
under  date  of  December  4, 1940,  a  copy  whereof  is  hereto 
attached,  marked  Exhibit  “B”,  and  hereby  made  a  part 
hereof,  which  said  agreement  was  amended  by  letters 
dated  December  19,  1940,  and  January  16,  1941  and  is 
subject  to  such  further  amendments  as  may  be  made 
thereto;  and 

Whereas  it  is  the  desire  of  the  parties  hereto  to  amplify 
and  supplement  their  agreement  with  respect  to  the 
matters  herein  referred  to  and  to  reduce  the  same  to 
writing; 

Now,  Therefore,  This  Agreement  Witnesseth  that,  in 
consideration  of  the  benefits  accruing  and  to  accrue  to 
each  of  the  respective  parties  hereto  and  in  pursuance 
of  the  agreement  had  and  reached  between  them,  said 
parties  do  covenant  and  agree  as  follows : 
********** 

Article  IX 

For  the  purpose  of  completing  all  such  steps  as  may  be 
required  in  connection  with  the  execution  of  said  con¬ 
tract  with  the  United  States,  the  furnishing  of  bond  or 
bonds  as  may  be  required  thereunder,  and  the  perfor¬ 
mance  and  completion  of  the  work  provided  for  pursuant 
thereto  and  in  all  respects  for  the  completion  of  said 
joint  adventure,  said  party  of  the  first  part  designates 
and  appoints  Martin  Wunderlich  as  its  true  and  lawful 
agent  and  attorney-in-fact  and  as  the  lawful  agent  and 
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attorney-in-fact  for  the  individual  partners  thereof,  with 
full  right,  power,  and  lawful  authority  to  deal  for  and 
in  behalf  of  said  copartnership  and  does  by  the  execution 
of  this  agreement  expressly  ratify,  confirm,  and  approve 
all  acts  and  things  done  and  agreements  now  or  here¬ 
after  executed  by  said  agent  or  attorney-in-fact;  pro¬ 
vided,  however,  that  said  party  of  the  first  part  reserves 
the  right  to  remove  said  attorney-in-fact  or  agent  and 
substitute  some  other  person  to  act  as  such  agent  and  at- 
torney-in-fact  for  said  purpose  on  five  ( 5 )  days’  written 
notice  sent  by  registered  mail  to  the  party  of  the  second 
part,  setting  forth  the  name  of  such  successor  agent  or 
attorney-in-fact.  In  the  event  of  the  death  or  disability 
of  such  agent  or  attorney-in-fact,  the  party  of  the  first 
part  agrees,  upon  written  demand  from  the  party  of  the 
second  part,  to  replace  such  agent  or  attorney-in-fact 
and  designate  his  successor. 


Article  XIV 

For  the  purpose  of  facilitating  the  performance  of  the 
work  covered  and  contemplated  by  said  contract  with  the 
United  States  of  America  and  without  in  any  way  or  to 
any  extent  relieving  the  parties  hereto  of  their  obliga¬ 
tions  to  each  other  or  to  the  United  States  of  America 
to  perform  said  work  jointly  or  in  any  manner  modifying 
the  obligations  of  each  of  the  parties  hereto  to  cooperate 
with  the  other  to  the  fullest  extent  in  the  performance 
of  said  work,  it  is  agreed  that  said  Martin  Wunderlich 
shall  have,  and  he  hereby  is  given,  full  and  exclusive 
supervision  and  charge  of  all  field  construction  opera¬ 
tions  and  shall  be,  and  hereby  is,  vested  with  full  power 
and  authority  (a)  to  employ  for  the  joint  venture  such 
superintendents,  engineers,  foremen,  clerks,  and  other 
personnel  as  may  be  required  for  the  performance  of  said 
work  and  the  carrying  forward  and  completing  of  the 
operations  in  connection  therewith  at  the  site  of  said 
work,  (b)  to  specify  the  duties  and  supervise  and  direct 


329 


the  work  of  all  persons  so  employed  and,  except  as  to 
such  superintendents,  fix  their  respective  salaries  or 
wages,  (c)  to  terminate  the  services  of  any  or  all 
of  such  persons  so  employed  at  such  time  or 
times  as  he  may  deem  advisable,  (d)  to  purchase 
or  acquire,  by  lease  or  otherwise,  for  the  joint  adventure 
any  and  all  emergency  supplies,  emergency  materials, 
and  emergency  equipment  all  as  hereinafter  defined,  and 
(e)  generally  to  do  and  perform  all  things  or  acts  as 
may  be  necessary  for  or  incident  to  the  supervision  of 
the  field  construction  operations  and  the  carrying  for¬ 
ward  of  said  operations;  provided,  however,  that  no 
agreement  or  understanding  with  any  superintendent  or 
other  person  employed  by  or  for  the  joint  adventure  in 
connection  with  said  work  providing  for  the  payment  of 
any  bonus  in  addition  to  the  specified  salary  or  wage  to 
such  superintendent  or  person  shall  be  valid  and  no 
bonus  shall  be  paid  unless  (a)  such  agreement  as  to 
payment  of  bonus  shall  have  been  approved  or  ratified 
and  confirmed  by  both  of  the  respective  parties  hereto 
or  (b)  the  arbiter  hereinafter  named  shall,  upon  failure 
of  said  parties  to  agree  and  upon  reference  to  him  by 
either  party  of  the  question  of  payment  of  any  bonus, 
find  and  determine  that  a  bonus  should  be  paid  and  in 
his  decision  specify  the  amount  thereof. 

Article  XVTII 

The  joint  adventure  shall  maintain  its  main  office  at 
the  site  of  the  aforesaid  work.  Separate  books,  records, 
and  accounts  shall  be  opened,  established,  and  maintain¬ 
ed  for  the  purpose  of  accounting  for  all  transactions  in 
connection  with  the  performance  and  completion  of  said 
project.  Messrs.  Ernst  and  Ernst  are  hereby  designated 
as  accountants;  provided  that  the  parties  hereto,  by 
mutual  agreement,  may  substitute  for  said  Ernst  and 
Ernst  such  other  accountant  or  accountants  as  in  said 

s 

agreement  the  parties  hereto  may  designate. 
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Said  Ernst  and  Ernst,  or  their  successor  or  successors, 
shall  establish  such  system  of  accounting  books  and  rec¬ 
ords  as  may  be  necessary  or  required  for  the  purpose  of 
keeping  a  full,  true,  and  accurate  record  of  the  business 
transacted,  funds  received  and  disbursed  in  connection 
with  the  said  project,  and  the  profits  or  losses  realized 
or  sustained  pursuant  thereto. 

All  books,  records,  and  accounts  established  and  main¬ 
tained  for  the  purpose  of  this  joint  adventure  shall  be 
open  to  inspection  by  the  parties  hereto  and  their  duly 
authorized  representatives  at  all  times.  Annual,  or,  if 
the  parties  so  agree,  semi-annual,  audits  shall  be  made 
and  statements  be  furnished  to  each  of  the  parties  here¬ 
to  covering  the  operations  and  transactions  of  the  joint 
adventure. 

Upon  completion  of  said  project  a  full  and  complete 
statement  of  accounts  shall  be  made  covering  all  of  the 
transactions  of  said  project,  the  respective  rights,  obli¬ 
gations,  and  liabilities  of  each  of  the  parties  hereto,  and 
the  amounts,  if  any,  to  which  either  of  said  parties  is 
entitled  upon  completion  of  said  project  in  accordance 
with  the  terms  hereof. 

Upon  completion  of  said  joint  adventure  and  after  pay¬ 
ment  of  all  accounts  and  obligations  incurred  pursuant 
thereto  and  in  accordance  therewith,  all  profits  there¬ 
from  shall  be  paid  and  distributed  to  the  parties  in  the 
proportions  hereinbefore  specified,  namely;  to  said  party 
of  the  first  part — seventy-five  per  centum  ( 75%  )  there¬ 
of,  and  to  said  party  of  the  second  part — twenty-five 
per  centum  (25%  )  thereof;  due  regard  being  had  to  any 
advancements  made  either  party  on  account  of  antici¬ 
pated  profits  and  to  the  provisions  of  said  Exhibit  “A”. 

Article  XIX 

If,  as  hereinabove  provided,  the  parties  hereto  extend 
their  joint  adventure  so  as  to  include  contracts  or  proj¬ 
ects  other  than  the  contract  now  had  with  the  United 
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States  of  America  and  the  project  thereby  covered,  then 
the  terms,  provisions,  and  conditions  of  this  agreement 
shall  apply  to  and  govern  said  additional  contracts  or 
projects,  save  such  terms,  provisions,  and  conditions  as, 
by  mutual  agreement  in  writing,  shall  be  as  to  said  addi¬ 
tional  contracts  and  projects  eliminated  or  such  as  may 
be  modified  or  amended  by  mutual  agreement  in  writing 
to  meet  the  particular  requirements  of  such  additional 
undertakings  or  enterprises,  in  which  latter  event  the 
modifications  or  amendments  shall  govern. 

This  agreement  may  be  modified  or  amended  upon 
mutual  agreement  of  the  respective  parties  hereto,  due 
regard  being  had  to  the  provisions  of  said  Exhibit  “A” ; 
provided,  however,  that  no  modification  or  amendment  of 
this  agreement  shall  be  valid  for  any  purpose  or  to  any 
extent  unless  the  same  be  in  writing  and  executed  by  the 
respective  parties  hereto  or  their  duly  authorized  repre¬ 
sentatives. 

********** 

Article  XXH 

It  is  mutually  understood  and  agreed,  but  subject  to 
the  provisos  hereinafter  set  forth,  that,  beginning  with 
May  1,  1941  there  shall  be  paid  said  Martin  Wunderlich 
by  the  joint  adventure,  as  compensation  for  his  services 
rendered  in  connection  with  the  aforesaid  supervision  of 
field  construction  operations,  the  sum  of  Thirty  Thou¬ 
sand  ( $30,000.00 )  Dollars  per  year,  the  same  to  be  pay¬ 
able  in  equal  monthly  instalments  or  at  such  time  or 
times  as  the  said  Martin  Wunderlich  may  designate,  and 
said  Martin  Wunderlich  shall  also  be  reimbursed  for  all 
expenses  by  him  incurred  in  connection  with  said  joint 
adventure;  provided,  however,  that,  if  the  said  Martin 
Wunderlich  deems  it  expedient  or  necessary  to  employ 
an  assistant  to  aid  him  in  and  about  the  general  super¬ 
vision  of  said  field  construction  operations  or  to  employ 
a  general  superintendent  for  said  work,  then  the  salary 
or  compensation  paid  such  assistant  or  such  general 
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superintendent  by  the  joint  adventure  shall  be  deducted 
from  the  compensation  payable  said  Martin  Wunderlich 
and  provided  further  that,  if  the  said  C.  H.  Palda  is 
available  and  the  said  Martin  Wunderlich  in  his  sole  dis¬ 
cretion  shall  employ  said  Palda  to  serve  as  such  assist¬ 
ant  or  general  superintendent,  then  said  Palda  shall  be 
paid  by  the  joint  adventure  a  salary  of  Ten  Thousand 
($10,000.00)  Dollars  per  year,  beginning  with  the  effec¬ 
tive  date  of  his  employment  as  such  and  payable  in 
monthly  instalments,  and  said  Palda  shall  also  be  reim¬ 
bursed  for  his  actual  expenses  necessarily  incurred  in 
connection  with  such  employment,  but  the  amount  paid 
said  Palda  either  for  salary  or  expenses  or  both  shall 
.not  be  deducted  from  the  compensation  payable  as  afore¬ 
said  to  said  Martin  Wunderlich. 

Article  XXIII 

This  agreement  shall  be  binding  upon  and  inure  to  the 
benefit  of  the  respective  parties  hereto,  their  respective 
heirs,  legal  representatives,  successors,  and  lawful 
assigns. 

In  Witness  Whereof  the  parties  have  caused  this 
agreement  to  be  duly  executed  in  triplicate  the  day  and 
year  first  hereinabove  written. 

In  Presence  of : 

G.  J.  Bundlie 

{As  to  party  of  the  first  part) 

MARTIN  WUNDERLICH  COMPANY 
(Party  of  the  first  part) 

By  Martin  Wunderlich 
OKES  CONSTRUCTION  COMPANY 
(Party  of  the  second  part) 

By  Day  Okes 
By  S.  R.  Okes 

G.  J.  Bundlee 

( As  to  party  of  the  second  part ) 
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Joint  Exhibit  3-C 

U.  S.  Standard  Form  No.  23 — Rev. 

Contract 
( Construction ) 

Contract  No.  PClp-571 

The  Panama  Canal 
( Department ) 

Martin  Wunderlich  Company  and 
Okes  Construction  Company 
(Contractor) 

Contract  for  excavation,  New  Gatun  Locks  Structure, 

South  Approach  Channel  and  Appurtenant  Works 
Amount  $8,517,100.00 

Place  approximately  four  (4)  miles  southeast  of 
the  city  of  Cristobal,  Canal  Zone. 

Execution  Completed  February  20, 1941. 

Contract  for  Construction 

This  Contract,  entered  into  this  6th  day  of  January, 
1941,  by  The  United  States  of  America,  hereinafter  call¬ 
ed  the  Government,  represented  by  the  contracting  of¬ 
ficer  executing  this  contract,  and  Martin  Wunderlich 
Company,  a  partnership  consisting  of  Martin  Wunder¬ 
lich,  Marie  Wunderlich,  Anna  M.  Wunderlich,  E.  Murielle 
and  Theodore  Wunderlich,  all  of  the  city  of  Jefferson 
City,  in  the  state  of  Missouri,  and  Okes  Construction 
Company  a  partnership  consisting  of  Day  Okes,  S.  R. 
Okes,  and  C.  H.  Palda,  all  of  the  city  of  St.  Paul  in  the 
state  of  Minnesota  hereinafter  called  the  contractor, 
witnesseth  that  the  parties  hereto  do  mutually  agree  as 
follows : 

Article  1.  Statement  of  work. — The  contractor  shall 
furnish  the  materials,  and  perform  the  work  for  required 
for  excavation  for  New  Gatun  Locks  Structure,  South 
Approach  Channel  and  Appurtenant  Works  for  the  con¬ 
sideration  of  See  attached  schedule  of  unit  prices  (page 
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2  (a) )  in  strict  accordance  with  the  specifications, 
schedules,  and  drawings,  all  of  which  are  made  a  part 
hereof  and  designated  as  follows :  Specifications  for :  The 
Third  Locks  Project,  The  Panama  Canal,  Excavation 
For  New  Gatun  Locks  Structure,  South  Approach 
Channel  and  Appurtenant  Works,  dated  October  4, 1940 ; 
Addendum  No.  1,  thereto,  undated;  Addendum  No.  2, 
thereto,  dated  November  6,  1940;  Addendum  No.  3, 

thereto,  dated  November  7,  1940;  Addendum  No.  4, 

thereto,  dated  November  12,  1940;  Addendum  No.  5, 

thereto,  dated  November  29,  1940;  Drawings  referred 

to  in  paragraph  1-04  thereof ;  and,  modifications  by  letter 
of  the  Government,  dated  December  23,  1940,  and  ac¬ 
ceptance  thereof  by  the  contractor,  dated  January  6, 
1941,  copies  of  which  are  attached  hereto  on  pages  2(b) 
and  2(c)  and  attached  revised  drawings  5551-5R1  and 
5551-9R1,  referred  to  herein. 

The  work  shall  be  commenced  in  accordance  with 
paragraph  1-08  of  the  specifications  and  shall  be  com¬ 
pleted  in  accordance  with  paragraph  1-08  of  the  specifi¬ 
cations. 

For  the  consideration  of : 

ITEM  No.  1,  Excavation,  Class  “A”  at  No  dollars  seventy 
cents  ($0.70)  per  Cubic  Yard. 

ITEM  No.  2,  Excavation,  Class  “B”  at  No  dollars  seventy 
cents  ( $0.70 )  per  Cubic  Yard. 

ITEM  No.  3,  Drilling  2-inch  Test  Holes  at  One  dollar  no 
cents  ($1.00)  per  Linear  Foot. 

ITEM  No.  4,  Exploratory  Drifts  at  Fifteen  dollars  no 
cents  ($15.00)  per  Cubic  Yard. 

ITEM  No.  5,  Grading,  Unclassified,  for  Railroad  Reloca¬ 
tion,  at  No  dollars  ninety  cents  ($0.90)  per  Cubic 
Yard. 

ITEM  No.  6,  Excavation,  Unclassified,  for  Drainage 
Canal,  at  No  dollars  ninety  cents  ($0.90)  per  Cubic 
Yard. 
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Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
December  23,  1940. 

Via  Air  Mail 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Jefferson  City,  Missouri. 

Sirs: 

Contract  for  Excavation,  New  Gatun  Locks  Structure, 
South  Approach  Channel  and  Appurtenant  Works 

Reference  is  made  to  paragraph  1-04  and  1-05  of 
Specifications  No.  44000  for  the  Excavation  for  New 
Gatun  Locks  Structure,  South  Approach  Channel  and 
Appurtenant  Work. 

It  has  been  determined  that  it  is  in  the  best  interest 
of  the  United  States  to  make  modifications  in  the  work 
to  be  done  as  follows : 

1.  The  axis  of  the  lock  has  been  shifted  ap¬ 
proximately  15  feet  westward  at  about  Sta.  169-f72 
and  approximately  62  feet  westward  at  about  Sta. 
80-fOO. 

2.  The  excavation  limits  in  the  approaches  will 
be  revised  as  indicated  on  the  inclosed  drawings. 

3.  The  grade  of  the  pay  line  in  the  lower  chamber 
and  lower  approach  channel  between  Sta.  115-f34 
and  80^-00,  will  be  changed  from  elevations  -48.0 
and  -47.0  to  elevation  -49.6  with  a  2  foot  0  inch  in¬ 
side  tolerance. 

4.  The  arbitrary  plane  of  division  between  Class 
“A”  and  Class  “B”  excavation  will  be  revised,  due 
to  the  shift  in  the  locks  axis.  The  method  used  to 
determine  the  revised  position  of  the  arbitrary  plane 
of  division  as  shown  on  the  inclosed  drawings  is 
identical  to  the  method  used  to  determine  the 
original  arbitrary  plane  of  division. 
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It  is  estimated  that  the  above  changes  will  increase 
the  quantity  of  excavation,  Class  “A”,  from  approxi¬ 
mately  4,980,000  cubic  yards  to  approximately  5,000,000 
cubic  yards  and  will  reduce  the  quantity  of  excavation 
Class  “B”,  from  approximately  6,650,000  cubic  yards  to 
approximately  6,570,000  cubic  yards. 

It  is  desired  to  include  the  above  modifications  under 
Article  1  of  the  contract  prior  to  its  execution  and  ap¬ 
proval.  Revised  drawings,  File  Nos.  5551-5  R1  and  5551-9 
Rl,  which  are  inclosed,  are  sufficient  to  indicate  the 
modifications.  Revised  drawings  containing  minor  altera¬ 
tions  to  the  remainder  of  the  contract  drawings  made 
necessary  by  the  above  modifications  will  be  forwarded 
at  a  later  date.  It  is  requested  that  you  make  a  study  of 
the  inclosed  drawings  and  notify  this  office  by  cable¬ 
gram  and  by  written  confirmation  in  the  form  of  an  in¬ 
dorsement  hereto,  of  your  acceptance  of  these  modifica¬ 
tions  in  the  contract  without  changing  the  unit  prices  or 
time  limits. 

This  letter  is  sent  you  in  quadruplicate  with  the  re¬ 
quest  that  you  execute  the  three  carbon  copies  and  re¬ 
turn  them  to  this  office.  The  ribbon  copy  may  be  retained 
for  your  files. 

Respectfully, 

T.  B.  Larkin, 

T.  B.  Larkin, 

Supervising  Engineer. 

(In  quadruplicate) 

Inclosures : 

Dwgs.  5551-5  Rl  and  -9  Rl. 
cc — Chief  of  Office,  Washington,  D.  C. 

Mr.  Damewood 
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Jefferson  City,  Missouri, 
Jan.  6,  1941. 

Confirming  cablegram  this  date  we  accept  for  in¬ 
clusion  under  Article  1  of  the  contract,  prior  to  its  execu¬ 
tion,  the  modifications  referred  to  in  the  foregoing  com¬ 
munication  dated  December  23,  1940.  It  is  understood 
and  agreed  that  on  account  of  said  changes  there  will  be 
no  increase  or  decrease  in  the  unit  prices,  as  bid,  or  any 
increase  or  decrease  in  the  number  of  days  fixed  for 
completion  of  the  work  under  the  contract  or  any  part 
thereof. 

Martin  Wunderlich  Company, 
Okes  Construction  Company 
By  Martin  Wunderlich 

Title:  Partner. 


Article  2.  Specification  and  drawings. — The  contractor 
shall  keep  on  the  work  a  copy  of  the  drawings  and 
specifications  and  shall  at  all  times  give  the  contracting 
officer  access  thereto.  Anything  mentioned  in  the  speci¬ 
fications  and  not  shown  on  the  drawings,  or  shown  on 
the  drawings  and  not  mentioned  in  the  specifications, 
shall  be  of  like  effect  as  if  shown  or  mentioned  in  both. 
In  case  of  difference  between  drawings  and  specifica¬ 
tions,  the  specifications  shall  govern.  In  any  case  of  dis¬ 
crepancy  in  the  figures,  drawings,  or  specifications,  the 
matter  shall  be  immediately  submitted  to  the  contract¬ 
ing  officer,  without  whose  decision  said  discrepancy  shall 
not  be  adjusted  by  the  contractor,  save  only  at  his  own 
risk  and  expense.  The  contracting  officer  shall  furnish 
from  time  to  time  such  detail  drawings  and  other  infor¬ 
mation  as  he  may  consider  necessary,  unless  otherwise 
provided.  Upon  completion  of  the  contract  the  work  shall 
be  delivered  complete  and  undamaged. 

Article  3.  Changes. — The  contracting  officer  may  at 
any  time,  by  a  written  order,  and  without  notice  to  the 
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sureties,  make  changes  in  the  drawings  and/or  specifica¬ 
tions  of  this  contract  and  within  the  general  scope  there¬ 
of.  If  such  changes  cause  an  increase  or  decrease  in  the 
amount  due  under  this  contract,  or  in  the  time  required 
for  its  performance,  an  equitable  adjustment  shall  be 
made  and  the  contract  shall  be  modified  in  writing  ac¬ 
cordingly.  No  change  involving  an  estimated  increase  or 
decrease  of  more  than  Five  Hundred  Dollars  shall  be 
ordered  unless  approved  in  writing  by  the  head  of  the 
department  or  his  duly  authorized  representative.  Any 
claim  for  adjustment  under  this  article  must  be  asserted 
within  10  days  from  the  date  the  change  is  ordered :  Pro¬ 
vided,  however,  That  the  contracting  officer,  if  he  de¬ 
termines  that  the  facts  justify  such  action,  may  receive 
and  consider,  and  with  the  approval  of  the  head  of  the 
department  or  his  duly  authorized  representative,  adjust 
any  such  claim  asserted  at  any  time  prior  to  the  date  of 
final  settlement  of  the  contract.  If  the  parties  fail  to 
agree  upon  the  adjustment  to  be  made  the  dispute  shall 
be  determined  as  provided  in  article  15  hereof.  But 
nothing  provided  in  this  article  shall  excuse  the  con¬ 
tractor  from  proceeding  with  the  prosecution  of  the  work 
so  changed. 

Article  4.  Changed  conditions. — Should  the  contractor 
encounter,  or  the  Government  discover,  during  the  prog¬ 
ress  of  the  work  subsurface  and/or  latent  conditions 
at  the  site  materially  differing  from  those  shown  on  the 
drawings  or  indicated  in  the  specifications,  or  unknown 
conditions  of  an  unusual  nature  differing  materially  from 
those  ordinarily  encountered  and  generally  recognized 
as  inhering  in  work  of  the  character  provided  for  in  the 
plans  and  specifications,  the  attention  of  the  contracting 
officer  shall  be  called  immediately  to  such  conditions  be¬ 
fore  they  are  disturbed.  The  contracting  officer  shall 
thereupon  promptly  investigate  the  conditions,  and  if 
he  finds  that  they  do  so  materially  differ  the  contract 
shall,  with  the  written  approval  of  the  head  of  the  de- 


340 


partment  or  his  duly  authorized  representative,  be 
modified  to  provide  for  any  increase  or  decrease  of  cost 
and/or  difference  in  time  resulting  from  such  conditions. 

Article  5.  Extras. — Except  as  otherwise  herein  pro¬ 
vided,  no  charge  for  any  extra  work  or  material  will  be 
allowed  unless  the  same  has  been  ordered  in  writing  by 
the  contracting  officer  and  the  price  stated  in  such  order. 

Article  6.  Inspection. —  ( a )  All  material  and  workman¬ 
ship  ( if  not  otherwise  designated  by  the  specifications ) 
shall  be  subject  to  inspection,  examination,  and  test  by 
Government  inspectors  at  any  and  all  times  during 
manufacture  and/or  construction  and  at  any  and  all 
places  where  such  manufacture  and/or  construction  are 
carried  on.  The  Government  shall  have  the  right  to  reject 
defective  material  and  workmanship  or  require  its  cor¬ 
rection.  Rejected  workmanship  shall  be  satisfactorily 
corrected  and  rejected  material  shall  be  satisfactorily 
replaced  with  proper  material  without  charge  therefor, 
and  the  contractor  shall  promptly  segregate  and  remove 
the  same  from  the  premises.  If  the  contractor  fails  to 
proceed  at  once  with  the  replacement  of  rejected  material 
and/or  the  correction  of  defective  workmanship  the 
Government  may,  by  contract  or  otherwise,  replace  such 
material  and/or  correct  such  workmanship  and  charge 
the  cost  thereof  to  the  contractor,  or  may  terminate  the 
right  of  the  contractor  to  proceed  as  provided  in  article 
9  of  this  contract,  the  contractor  and  surety  being  liable 
for  any  damage  to  the  same  extent  a s  provided  in  said 
article  9  for  terminations  thereunder. 

(b)  The  contractor  shall  furnish  promptly  without 
additional  charge,  all  reasonable  facilities,  labor,  and 
materials  necessary  for  the  safe  and  convenient  inspec¬ 
tion  and  test  that  may  be  required  by  the  inspectors.  All 
inspection  and  tests  by  the  Government  shall  be  per¬ 
formed  in  such  manner  as  not  to  unnecessarily  delay  the 
work.  Special,  full  size,  and  performance  tests  shall  be 
as  described  in  the  specifications.  The  contractor  shall  be 
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charged  with  any  additional  cost  of  inspection  when 
material  and  workmanship  is  not  ready  at  the  time  in¬ 
spection  is  requested  by  the  contractor. 

(c)  Should  it  be  considered  necessary  or  advisable 
by  the  Government  at  any  time  before  final  acceptance 
of  the  entire  work  to  make  an  examination  of  work  al¬ 
ready  completed,  by  removing  or  tearing  out  same,  the 
contractor  shall  on  request  promptly  furnish  all  neces¬ 
sary  facilities,  labor,  and  material.  If  such  work  is  found 
to  be  defective  in  any  material  respect,  due  to  fault  of 
the  contractor  or  his  subcontractors,  he  shall  defray  all 
the  expenses  of  such  examination  and  of  satisfactory  re¬ 
construction.  If,  however,  such  work  is  found  to  meet 
the  requirements  of  the  contract,  the  actual  cost  of  labor 
and  material  necessarily  involved  in  the  examination  and 
replacement,  plus  15  percent,  shall  be  allowed  the  con¬ 
tractor  and  he  shall,  in  addition,  if  completion  of  the 
work  has  been  delayed  thereby,  be  granted  a  suitable 
extension  of  time  on  account  of  the  additional  work  in¬ 
volved. 

( d )  Inspection  of  material  and  finished  articles  to  be 
incorporated  in  the  work  at  the  site  shall  be  made  at  the 
place  of  production,  manufacture,  or  shipment,  when¬ 
ever  the  quantity  justifies  it,  unless  otherwise  stated 
in  the  specifications ;  and  such  inspection  and  acceptance, 
unless  otherwise  stated  in  the  specifications,  shall  be 
final,  except  as  regards  latent  defects,  departures  from 
specific  requirements  of  the  contract  and  the  specifica¬ 
tions  and  drawings  made  a  part  thereof,  damage  or  loss 
in  transit,  fraud,  or  such  gross  mistakes  as  amount  to 
fraud.  Subject  to  the  requirements  contained  in  the 
preceding  sentence,  the  inspection  of  material  and  work¬ 
manship  for  final  acceptance  as  a  whole  or  in  part  shall 
be  made  at  the  site. 

Article  7.  Materials  and  workmanship. — Unless  other¬ 
wise  specifically  provided  for  in  the  specifications,  all 
workmanship,  equipment,  materials,  and  articles  incor- 
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porated  in  the  work  covered  by  this  contract  are  to  be 
of  the  best  grade  of  their  respective  kinds  for  the  pur¬ 
pose.  Where  equipment,  materials,  or  articles  are  re¬ 
ferred  to  in  the  specifications  as  ‘‘equal  to”  any  particu¬ 
lar  standard,  the  contracting  officer  shall  decide  the 
question  of  equality.  The  contractor  shall  furnish  to  the 
contracting  officer  for  his  approval  the  name  of  the 
manufacturer  of  machinery,  mechanical  and  other 
equipment  which  he  contemplates  incorporating  in  the 
work  together  with  their  performance  capacities  and 
other  pertinent  information.  When  required  by  the 
specifications,  or  when  called  for  by  the  contracting 
officer,  the  contractor  shall  furnish  the  contracting 
officer  for  approval  full  information  concerning  the  ma¬ 
terials  or  articles  which  he  contemplates,  incorporating 
in  the  work.  Samples  of  materials  shall  be  submitted  for 
approval  when  so  directed.  Machinery,  equipment,  ma¬ 
terials,  and  articles  installed  or  used  without  such  ap¬ 
proval  shall  be  at  the  risk  of  subsequent  rejection.  The 
contracting  officer  may  require  the  contractor  to  dismiss 
from  the  work  such  employee  as  the  contracting  officer 
deems  incompetent,  careless,  insubordinate,  or  other¬ 
wise  objectionable. 

Article  8.  Superintendence  by  contractor. — The  con¬ 
tractor  shall  give  his  personal  superintendence  to  the 
work  or  have  a  competent  foreman  or  superintendent 
satisfactory  to  the  contracting  officer,  on  the  work  at  al] 
times  during  progress,  with  authority  to  act  for  him. 

Article  9.  Delays — Damages. — If  the  contractor  re¬ 
fuses  or  fails  to  prosecute  the  work,  or  any  separable 
part  thereof,  with  such  diligence  as  will  insure  its  com¬ 
pletion  within  the  time  specified  in  article  1,  or  any  ex¬ 
tension  thereof,  or  fails  to  complete  said  work  within 
such  time,  the  Government  may,  by  written  notice  to  the 
contractor,  terminate  his  right  to  proceed  with  the  work 
or  such  part  of  the  work  as  to  which  there  has  been  de¬ 
lay.  In  such  event  the  Government  may  take  over  the 
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work  and  prosecute  the  same  to  completion,  by  contract 
or  otherwise,  and  the  contractor  and  his  sureties  shall 
be  liable  to  the  Government  for  any  excess  cost  occasion¬ 
ed  the  Government  thereby.  If  the  contractor’s  right  to 
proceed  is  so  terminated,  the  Government  may  take 
possession  of  and  utilize  in  completing  the  work  such 
materials,  appliances,  and  plant  as  may  be  on  the  site 
of  the  work  and  necessary  therefor.  If  the  Government 
does  not  terminate  the  right  of  the  contractor  to  proceed, 
the  contractor  shall  continue  the  work,  in  which  event 
the  acutal  damages  for  the  delay  will  be  impossible  to 
determine  and  in  lieu  thereof  the  contractor  shall  pay 
to  the  Government  as  fixed,  agreed,  and  liquidated 
damages  for  each  calendar  day  of  delay  until  the  work 
is  completed  or  accepted  the  amount  as  set  forth  in  the 
specifications  or  accompanying  papers  and  the  contrac¬ 
tor  and  his  sureties  shall  be  liable  for  the  amount  there¬ 
of:  Provided,  that  the  right  of  the  contractor  to  pro¬ 
ceed  shall  not  be  terminated  or  the  contractor  charged 
with  liquidated  damages  because  of  any  delays  in  the 
completion  of  the  work  due  to  unforeseeable  causes  be¬ 
yond  the  control  and  without  the  fault  or  negligence  of 
the  contractor,  including,  but  not  restricted  to,  acts  of 
God,  or  of  the  public  enemy,  acts  of  the  Government, 
acts  of  another  contractor  in  the  performance  of  a  con¬ 
tract  with  the  Government,  fires,  floods,  epidemics 
quarantine  restrictions,  strikes,  freight  embargoes,  and 
unusually  severe  weather  or  delays  of  subcontractors 
due  to  such  causes,  if  the  contractor  shall  within  10  days 
from  the  beginning  of  any  such  delay  (unless  the  con¬ 
tracting  officer,  with  the  approval  of  the  head  of  the 
department  or  his  duly  authorized  representative,  shall 
grant  a  further  period  of  time  prior  to  the  date  of  final 
settlement  of  the  contract )  notify  the  contracting 
officer  in  writing  of  the  causes  of  delay,  who  shall  ascer¬ 
tain  the  facts  and  the  extent  of  the  delay  and  extend  the 
time  for  completing  the  work  when  in  his  judgment  the 
findings  of  fact  justify  such  an  extension,  and  his  find- 
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ings  of  fact  thereon  shall  be  final  and  conclusive  on  the 
parties  hereto,  subject  only  to  appeal,  within  30  days, 
by  the  contractor  to  the  head  of  the  department  con¬ 
cerned  or  his  duly  authorized  representative,  whose 
decision  on  such  appeal  as  to  the  facts  of  delay  and  the 
extension  of  time  for  completing  the  work  shall  be  final 
and  conclusive  on  the  parties  hereto. 

Article  10.  Permits  and  care  of  work. — The  contractor 
shall,  without  additional  expense  to  the  Government, 
obtain  all  required  licenses  and  permits  and  be  responsi¬ 
ble  for  all  damages  to  persons  or  property  that  occur  as 
a  result  of  his  fault  or  negligence  in  connection  with  the 
prosecution  of  the  work,  and  shall  be  responsible  for  the 
proper  care  and  protection  of  all  materials  delivered  and 
w'ork  performed  until  completion  and  final  acceptance. 

Article  11.  Eight-hour  law — Overtime  compensation — 
Convict  labor. —  (a)  No  laborer  or  mechanic  doing  any 
part  of  the  work  contemplated  by  this  contract,  in  the 
employ  of  the  contractor  or  any  subcontractor  contract¬ 
ing  for  any  part  of  said  work  contemplated,  shall  be  re¬ 
quired  or  permitted  to  work  more  than  eight  hours  in  any 
one  calendar  day  upon  such  work  at  the  site  thereof, 
except  upon  the  condition  that  compensation  is  paid  to 
such  laborer  or  mechanic  in  accordance  with  the  pro¬ 
visions  of  this  article.  The  wages  of  every  laborer  and 
mechanic  employed  by  the  contractor  or  any  subcon¬ 
tractor  engaged  in  the  performance  of  this  contract  shall 
be  computed  on  a  basic  day  rate  of  eight  hours  per  day 
and  work  in  excess  of  eight  hours  per  day  is  permitted 
only  upon  the  condition  that  every  such  laborer  and 
mechanic  shall  be  compensated  for  all  hours  worked  in 
excess  of  eight  hours  per  day  at  not  less  than  one  and 
one-half  times  the  basic  rate  of  pay.  For  each  violation 
of  the  requirements  of  this  article  a  penalty  of  five  dol¬ 
lars  shall  be  imposed  upon  the  contractor  for  each  labor¬ 
er  or  mechanic  for  every  calendar  day  in  which  such 
employee  is  required  or  permitted  to  labor  more  than 
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eight  hours  upon  said  work  without  receiving  compen¬ 
sation  computed  in  accordance  with  this  article,  and  all 
penalties  thus  imposed  shall  be  withheld  for  the  use  and 
benefit  of  the  Government :  Provided,  that  this  stipula¬ 
tion  shall  be  subject  in  all  respects  to  the  exceptions  and 
provisions  of  U.  S.  Code,  title  40,  sections  321, 324, 325,  and 
326,  relating  to  hours  of  labor,  as  in  part  modified  by  the 
provisions  of  section  303  of  Public  Act  No.  781,  76th  Con¬ 
gress,  approved  September  9,  1940,  relating  to  compen¬ 
sation  for  overtime. 

(b)  The  contractor  shall  not  employ  any  person 
undergoing  sentence  of  imprisonment  at  hard  labor. 

Article  12.  Covenant  against  contingent  fees. — The 
contractor  warrants  that  he  has  not  employed  any  per¬ 
son  to  solicit  or  secure  this  contract  upon  any  agreement 
for  a  commission,  percentage,  brokerage,  or  contingent 
fee.  Breach  of  this  warranty  shall  give  the  Government 
the  right  to  terminate  the  contract,  or,  in  its  discretion, 
to  deduct  from  the  contract  price  or  consideration  the 
amount  of  such  commission,  percentage,  brokerage,  or 
contingent  fees.  This  warranty  shall  not  apply  to  com¬ 
missions  payable  by  contractors  upon  contracts  or  sales 
secured  or  made  through  bona  fide  established  com¬ 
mercial  or  selling  agencies  maintained  by  the  contractor 
for  the  purpose  of  securing  business. 

Article  13.  Other  contracts. — The  Government  may 
award  other  contracts  for  additional  work,  and  the  con¬ 
tractor  shall  fully  cooperate  with  such  other  contractors 
and  carefully  fit  his  own  work  to  that  provided  under 
other  contracts  as  may  be  directed  by  the  contracting 
officer.  The  contractor  shall  not  commit  or  permit  any 
act  which  will  interfere  with  the  performance  of  work 
by  any  other  contractor. 

Article  14.  Officials  not  to  benefit. — No  Member  of  or 
Delegate  to  Congress,  or  Resident  Commissioner,  shall 
be  admitted  to  any  share  or  part  of  this  contract  or  to 


346 


any  benefit  that  may  arise  therefrom,  but  this  provision 
shall  not  be  construed  to  extend  to  this  contract  if  made 
with  a  corporation  for  its  general  benefit. 

Article  15.  Disputes. — Except  as  otherwise  specifically 
provided  in  this  contract,  all  disputes  concerning  ques¬ 
tions  of  fact  arising  under  this  contract  shall  be  decided 
by  the  contracting  officer  subject  to  written  appeal  by 
the  contractor  within  30  days  to  the  head  of  the  depart¬ 
ment  concerned  or  his  duly  authorized  representative, 
whose  decision  shall  be  final  and  conclusive  upon  the 
parties  thereto.  In  the  meantime  the  contractor  shall 
diligently  proceed  with  the  work  as  directed. 

Article  16.  Payments  to  contractors. —  (a)  Unless 
otherwise  provided  in  the  specifications,  partial  pay¬ 
ments  will  be  made  as  the  work  progresses  at  the  end  of 
each  calendar  month,  or  as  soon  thereafter  as  practica¬ 
ble,  on  estimates  made  and  approved  by  the  contracting 
officer.  In  preparing  estimates  the  material  delivered  on 
the  site  and  preparatory  work  done  may  be  taken  into 
consideration. 

( b )  In  making  such  partial  payments  there  shall  be 
retained  10  percent  on  the  estimated  amount  until  final 
completion  and  acceptance  of  all  work  covered  by  the 
contract:  Provided,  however,  That  the  contracting  of¬ 
ficer,  at  any  time  after  50  percent  of  the  work  has  been 
completed,  if  he  finds  that  satisfactory  progress  is  being 
made,  may  make  any  of  the  remaining  partial  payments 
in  full:  And  provided  further,  That  on  completion  and 
acceptance  of  each  separate  building,  vessel,  public 
work,  or  other  division  of  the  contract,  on  which  the 
price  is  stated  separately  in  the  contract,  payment  may 
be  made  in  full,  including  retained  percentages  thereon, 
less  authorized  deductions. 

(c)  All  material  and  work  covered  by  partial  pay¬ 
ments  made  shall  thereupon  become  the  sole  property  of 
the  Government,  but  this  provision  shall  not  be  con- 
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strued  as  relieving  the  contractor  from  the  sole  respon¬ 
sibility  for  the  care  and  protection  of  materials  and 
work  upon  which  payments  have  been  made  or  the 
restoration  of  any  damaged  work,  or  as  a  waiver  of  the 
right  of  the  Government  to  require  the  fulfillment  of 
all  of  the  terms  of  the  contract. 

( d )  Upon  completion  and  acceptance  of  all  work  re¬ 
quired  hereunder,  the  amount  due  the  contractor  under 
this  contract  will  be  paid  upon  the  presentation  of  a 
properly  executed  and  duly  certified  voucher  therefor, 
after  the  contractor  shall  have  furnished  the  Govern¬ 
ment  with  a  release,  if  required,  of  all  claims  against  the 
Government  arising  under  and  by  virtue  of  this  contract, 
other  than  such  claims,  if  any,  as  may  be  specifically 
excepted  by  the  contractor  from  the  operation  of  the 
release  in  stated  amounts  to  be  set  forth  therein. 
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of  August  30,  1935,  49  Stat.  1011,  as  amended  by  the  net 
of  June  15,  1940,  Public,  No.  633,  76th  Congress  (I/.  S. 
Code,  title  40,  secs.  276a  and  276a-l ) ,  this  article  shall 
apply  if  the  contract  is  in  excess  of  $2,000  in  amount 
and  is  for  the  construction,  alteration,  and/or  repair, 
including  painting  and  decorating,  of  a  public  building  or 
public  work  within  the  geographical  limits  of  the  States 
of  the  Union,  the  Territory  of  Alaska,  the  Territory  of 
Hawaii,  or  the  District  of  Columbia. ) 

(a)  The  contractor  or  his  subcontractor  shall  pay 
all  mechanics  and  laborers  employed  directly  upon  the 
site  of  the  work,  unconditionally  and  not  less  often  than 
once  a  week,  and  without  subsequent  deduction  or  rebate 
on  any  account,  the  full  amounts  accrued  at  time  of  pay¬ 
ment,  computed  at  wage  rates  not  less  than  those  stated 
in  the  specifications,  regardless  of  any  contractual  rela¬ 
tionship  which  may  be  alleged  to  exist  between  the  con¬ 
tractor  or  subcontractor  and  such  laborers  and  me¬ 
chanics  ;  and  the  scale  of  wages  to  be  paid  shall  be  post- 


ed  by  the  contractor  in  a  prominent  and  easily  accessi¬ 
ble  place  at  the  site  of  the  work.  The  contracting  officer 
shall  have  the  right  to  withhold  from  the  contractor  so 
much  of  accrued  payments  as  may  be  considered  neces¬ 
sary  by  the  contracting  officer  to  pay  to  laborers  and 
mechanics  employed  by  the  contractor  or  any  subcon¬ 
tractor  on  the  work  the  difference  between  the  rates  of 
wages  required  by  the  contract  to  be  paid  laborers  and 
mechanics  on  the  work  and  the  rates  of  wages  received 
by  such  laborers  and  mechanics  and  not  refunded  to  the 
contractor,  subcontractors,  or  their  agents. 

( b )  In  the  event  it  is  found  by  the  contracting  officer 
that  any  laborer  or  mechanic  employed  by  the  contractor 
or  any  subcontractor  directly  on  the  site  of  the  work 
covered  by  the  contract  has  been  or  is  being  paid  at  rate 
of  wages  less  than  the  rate  of  wages  required  by  the  con¬ 
tract  to  be  paid  as  aforesaid,  the  Government  may,  by 
written  notice  to  the  contractor,  terminate  his  right  to 
proceed  with  the  work  or  such  part  of  the  work  as  to 
which  there  has  been  a  failure  to  pay  said  required  wages 
and  prosecute  the  work  to  completion  by  contract  or 
otherwise,  and  the  contractor  and  his  sureties  shall  be 
liable  to  the  Government  for  any  excess  costs  occasion- 
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Article  18.  Domestic  preference. — In  the  performance 
of  the  work  covered  by  this  contract  the  contractor,  sub¬ 
contractors,  material  men  or  suppliers  shall  use  only 
such  unmanufactured  articles,  materials,  and  supplies  as 
have  been  mined  or  produced  in  the  United  States,  and 
only  such  manufactured  articles,  materials,  and  supplies 
as  have  been  manufactured  in  the  United  States  substan¬ 
tially  all  from  articles,  materials,  or  supplies  mined,  pro¬ 
duced,  or  manufactured,  as  the  case  may  be,  in  the 
United  States.  The  foregoing  provision  shall  not  apply 
to  such  articles,  materials,  or  supplies  of  the  class  or 
kind  to  be  used  or  such  articles,  materials,  or  supplies 
from  which  they  are  manufactured,  as  are  not  mined, 


produced,  or  manufactured,  as  the  case  may  be,  in  the 
United  States  in  sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory  quality,  or 
to  such  articles,  materials,  or  supplies  as  may  be  ex¬ 
cepted  by  the  head  of  the  department  under  the  proviso 
of  title  III,  section  3,  of  the  act  of  March  3, 1933,  47  Stat. 
1520  (U.  S.  Code,  title  41,  sec.  10b) . 

Article  19.  Nonrebate. —  ( a )  The  contractor  shall  fur¬ 
nish  to  the  Government  representative  in  charge  at  the 
site  of  the  work  covered  by  this  contract,  or  if  no 
Government  representative  is  in  charge  at  the  site,  shall 
mail  to  the  Federal  agency  having  control  of  the  project 
within  7  days  after  the  payment  of  each  and  every  week¬ 
ly  pay  roll,  an  affidavit  in  the  form  prescribed  by  regula¬ 
tions  issued  jointly  by  the  Secretary  of  the  Treasury 
and  the  Secretary  of  the  Interior  under  date  of  January 
8,  1935,  or  any  modification  thereof  pursuant  to  the  act 
of  June  13,  1934,  48  Stat.  948  (U.  S.  Code,  title  40,  sec. 
276b  and  276c),  sworn  to  by  the  officer  or  employee  of 
the  contractor  supervising  such  payment,  to  the  effect 
that  each  and  every  person  employed  on  the  work  has 
been  paid  in  full  the  weekly  wages  shown  on  the  pay  roll 
covered  by  the  affidavit;  that  no  rebates  or  deductions 
from  any  wages  due  such  employee  or  employees  have 
been  made  either  directly  or  indirectly;  and  that  to  the 
best  of  the  knowledge  and  belief  of  the  affiant  no  agree¬ 
ment  or  understanding  exists  with  any  person  employed 
on  the  project  pursuant  to  which  any  person,  directly 
or  indirectly,  by  force,  intimidation,  threat,  or  other¬ 
wise,  induces  or  receives  any  deductions  or  rebates  in 
any  manner  whatever  from  any  sum  paid  or  to  be  paid 
any  person  for  labor  performed  in  carrying  out  this  con¬ 
tract.  At  the  time  upon  which  the  first  affidavit  with  re¬ 
spect  to  wages  paid  employees  is  filed  the  contractor 
shall  also  furnish  an  affidavit  setting  forth  the  name  of 
the  officer  or  employee  who  supervises  the  payment  of 
employees  and  stating  that  such  officer  or  employee  is 
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in  a  position  to  have  full  knowledge  of  the  facts  set  forth 
in  the  affidavit  respecting  the  payment  of  wages  of  em¬ 
ployees.  In  the  event  that  the  contractor  is  a  corporation 
the  second  affidavit  herein  described  shall  be  executed  by 
its  president  or  a  vice  president;  in  case  the  contractor 
is  a  partnership  such  affidavit  shall  be  executed  by  one 
of  the  partners.  A  similar  affidavit  shall  be  filed  im¬ 
mediately  in  the  event  that  a  change  is  made  in  the 
officer  or  employee  who  supervises  the  payment  of  em¬ 
ployees. 

(b)  The  contractor  shall  cause  appropriate  pro¬ 
visions  to  be  inserted  in  all  subcontracts  relating  to  this 
work  to  insure  fulfillment  of  the  requirements  of  this 
article. 

Article  20.  Additional  security. — Should  any  surety 
upon  the  bond  for  the  performance  of  this  contract  be¬ 
come  unacceptable  to  the  Government,  or  if  any  such 
surety  shall  fail  to  furnish  reports  as  to  his  financial 
condition  from  time  to  time  as  requested  by  the  Govern¬ 
ment,  the  contractor  must  promptly  furnish  such  addi¬ 
tional  security  as  may  be  required  from  time  to  time  to 
protect  the  interests  of  the  Government  and  of  persons 
supplying  labor  or  materials  in  the  prosecution  of  the 
work  contemplated  by  the  contract. 

Article  21.  Definitions. —  (a)  The  term  “head  of  the 
department”  as  used  herein  shall  mean  the  head  or  any 
assistant  head  of  the  executive  department  or  indepen¬ 
dent  establishment  involved,  and  the  term  “his  duly 
authorized  representative”  shall  mean  any  person  au¬ 
thorized  to  act  for  him  other  than  the  contracting  officer. 

(b)  The  term  “contracting  officer”  as  used  herein 
shall  include  his  duly  appointed  successor  or  his  au¬ 
thorized  representative. 

Article  22.  Alterations. — The  following  changes  were 
made  in  this  contract  before  it  was  signed  by  the  parties 
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hereto:  Article  17.  Rate  of  Wages,  pages  6  and  7  was 
deleted.  Article  23.  Approval,  was  added. 

Article  23.  Approval. — This  contract  shall  be  subject 
to  the  written  approval  of  the  Governor,  The  Panama 
Canal,  and  shall  not  be  binding  until  so  approved. 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  written. 

The  United  States  of  America, 

By  T.  B.  Larkin, 

T.  B.  Larkin, 

Supervising  Engineer 
(Official  Title) 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Co-partner 
Okes  Construction  Company 
By  S.  R.  Okes 
Title  partner, 

Contractor. 
E.  1501  First  National  Bank 
Bldg.,  St.  Paul,  Minn. 

(Business  address) 
Approved :  February  20,  1941 

R.  A.  Wheeler, 

R.  A.  Wheeler, 

Acting  Governor,  The  Panama  Canal 
Two  witnesses : 

Kaustgaurer 

Walter  W.  Damewood 


T  rtor+if1!?  4-Via  +  T  om  4-Via  r»f  tlio 
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named  as  contractor  herein;  that  who  signed  this  con¬ 
tract  on  behalf  of  the  contractor,  was  then  of  said  cor¬ 
poration;  that  said  contract  was  duly  signed  for  and  in 
behalf  of  said  corporation  by  authority  of  its  governing 
body,  and  is  within  the  scope  of  its  corporate  powers. 

( Corporate  Seal ) 
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I  hereby  certify  that,  to  the  best  of  my  knowledge  and 
belief,  based  upon  observation  and  inquiry,  who  signed 
this  contract  for  the  inquiry,  had  authority  to  execute 
the  same,  and  is  the  individual  who  signs  similar  con¬ 
tracts  on  behalf  of  this  corporation  with  the  public  gen¬ 
erally. 


vuuu  acting 


V/AX1VV/A  • 


This  contract  is  authorized  by  the  acts  of  August  11, 
1939  (53  Stat.  1409) ;  War  Department  Civil  Appropria¬ 
tion  Act,  1941. 


********** 


Joint  Exhibit  4-D 


Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
April  19,  1941. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  C, 

Gatun,  Canal  Zone. 

Gentlemen : 


Contract  No.  PClp-571 
Change  Order  No.  1 

Reference  is  made  to  Article  3  of  your  contract  No. 
PClp-571,  dated  January  6,  1941,  for  Excavation,  New 
Gatun  Locks  Structure,  South  Approach  Channel  and 
Appurtenant  Work. 

In  view  of  the  fact  that  it  has  been  found  desirable 
to  construct  concrete  and  cast  iron  pipe  culverts  con¬ 
currently  and  integrally  with  grading  operations  under 
Section  V  of  the  contract  specifications,  it  has  been  de¬ 
termined  that  it  is  necessary  and  in  the  best  interest  of 
the  United  States  to  modify  said  contract  in  certain 
particulars  as  follows : 
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Contract  Drawings  File  Nos.  5514-3-10,  5514-3-11, 
5514-3-12  and  5514-3-13  are  deleted  and  Revised 
Drawings  Nos.  5514-3-10  R3,  5514-3-11  Rl,  5514-3-12 
Rl,  5514-3-13  R2  and  Sketch  1718-8-27  are  sub¬ 
stituted  in  lieu  thereof. 

The  contractor  shall  construct  the  cast  iron 
and  concrete  pipe  culverts  in  accordance  with  the 
drawings  and  sketch  listed  above  and  in  accordance 
with  “Specifications  for  Installing  Culvert  Pipe 
under  Change  Order  No.  1,  Contract  PClp-571,”  dated 
April  19,  1941,  all  of  which  are  attached  hereto  and 
made  a  part  hereof,  for  the  following  unit  prices: 
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Approximate  Total  Increase  $8,529.90 
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It  is  understood  and  agreed  that  on  account  of  the 
foregoing  modification  to  said  contract,  no  additional 
time  will  be  allowed  for  completion  of  the  work. 

It  is  further  understood  and  agreed  that  all  other 
terms  and  conditions  of  said  contract  shall  be  and  remain 
the  same. 

This  change  order  being  in  excess  of  $500.00  in  amount 
does  not  become  effective  until  approved  by  the  Gover¬ 
nor,  The  Panama  Canal. 

Therefore,  if  the  foregoing  modification  of  said  con¬ 
tract  is  satisfactory  please  note  your  acceptance  there¬ 
of  in  the  space  provided  below. 

Very  truly  yours, 

T.  B.  Larkin, 

T.  B.  Larkin, 

Supervising  Engineer. 

Enclosure : 

Dwgs  Nos.  5514-3-10  R3 
5514-3-11  R1 
5514-3-12  R1 
5514-3-13  R2 
Sketch  1718-8-27 

The  foregoing  modification  of  said  contract  is  hereby 
accepted. 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Partner 
Date  5/16/41 

Okes  Construction  Company 
By  C.  H.  Palda 
Title  Partner 
Date  5/7/41 

Approved  May  24, 1941 
Glen  E.  Edgerton 
Glen  E.  Edgerton 
Governor,  The  Panama  Canal 

****«-»***» 
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Joint  Exhibit  5-E 
Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
July  29,  1941. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  Canal  Zone. 

Gentlemen : 

Change  Order  No.  2 
Contract  No.  PClp-571 

1.  Reference  is  made  to  article  3  of  your  Contract 
No.  PClp-571  dated  January  6,  1941,  for  Excavation, 
New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works. 

2.  It  has  been  determined  that,  for  the  reasons  stated 
below,  it  is  necessary  and  in  the  best  interests  of  the 
United  States  to  modify  said  contract  in  certain  par¬ 
ticulars  as  follows : 

a.  In  order  to  improve  foundation  conditions  for  the 
lock  structures  and  to  provide  for  necessary  lower¬ 
ing  of  the  upper  gates,  contract  drawings  Nos.  5551- 
5R2,-7R1,  -8R2,  -9R2,  -10R1  and  -11R1  are  revised  and 
the  excavation  shall  be  made  in  accordance  with 
drawing  Nos.  5551-5R3,  -7R2,  -8R3,  -9R3,  10R2  and 
-11R2  which  are  attached  hereto  and  made  a  part 
hereof. 

The  additional  excavation  required  below  the  bot¬ 
tom  payment  line  shown  on  contract  drawing  5551- 
9R2  and  between  Station  115+34  and  156+06.75 
shall  be  classified  and  paid  for  as  “Excavation, 
Class  ‘C’  ”  Payment  Item  No.  15,  at  the  unit  price  of 
one  dollar  and  forty  cents  ($1.40)  per  cubic  yard. 
The  estimated  increase  in  quantities  occasioned  by 
this  change  are  as  follows : 
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(1)  Item  No.  1.  Excavation,  Class  “A”  257,000  c.y.  @  S0.70  =  S  179,900 

(2)  Item  No.  2,  Excavation,  Class  “B”  2,000  c.y.  @  $0.70  =  1,400 

(3)  Item  No.  15,  Excavation,  Class  "C”  966,000  c.y.  @  $1.40  =  1,352,400 

Approximate  Total  Increase  =$1,533,700 

b  (1)  In  order  to  provide  better  foundation  for  the 
railroad  embankment,  Contract  drawings  Nos.  5514-3- 
10R3,  -11R1,  -12R1,  -13R2,  and  -14  are  revised  and  grad¬ 
ing  for  the  railroad  relocation  shall  be  in  accordance 
with  drawings  Nos.  5514-3-10R4,  -11R2,  -12R2,  -13R3, 
and  -14  R1  which  are  attached  hereto  and  made  a  part 
hereof. 

(2)  In  order  to  expedite  the  railroad  relocation, 
three  box  culverts  at  Stas.  327-1-75,  369-J-55  and 
390  -}- 37  are  included  in  the  contract  and  shall  be  con¬ 
structed  in  accordance  with  drawings  Nos.  5514-12-1, 
-13-1,  27-1,  and  27-2  and  the  specifications  which  are  at¬ 
tached  hereto  and  made  a  part  hereof. 

( 3 )  In  order  to  permit  better  coordination  and  access 
between  construction  operations  in  the  area,  the  con¬ 
struction  of  the  New  Bolivar  Highway  Bridge  over  the 
drainage  canal  is  included  in  the  contract.  This  con¬ 
struction  shall  be  in  accordance  with  drawings  Nos. 
5514-21-1,  -2,  -3,  and  -4  and  the  specifications  which  are 
attached  hereto  and  made  a  part  hereof.  Concrete  re¬ 
quired  for  this  work  shall  be  measured  and  paid  for  in 
accordance  with  the  attached  specifications  as  “Con¬ 
crete”,  Payment  Item  No.  14,  at  the  unit  price  of  twenty 
dollars  ( $20.00 )  per  cubic  yard. 

The  estimated  increase  in  quantities  occasioned  by 
this  change  is  a  follows : 

(1)  Item  No.  5,  grading, 

unclassified,  for  railroad  relocation  64,000  c.y.  @  $0.90  =$57,600 

(2)  Item  No.  8, 

Installing  24”  C.  I.  culvert  pipe  (stock)  146  l.f.  <§>  $1.50  =  219 

(3)  Item  No.  14,  concrete . 815  c.y.  @  $20.00  =  16,300 

Approximate  Total  Increase  $74,119 

The  estimated  decrease  in  quantity  occasioned  by  this 
change  is  as  follows : 

(4)  Item  No.  7, 

Installing  12”  C.  I.  culvert  pipe  (stock)  184  l.f.  @  $1.50  =$  276 


Approximate  Net  Change  (incr)  $73,843 
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c.  In  order  to  provide  greater  stability  for  the  rail¬ 
road  embankment  over  the  carbonaceous  muck  area,  the 
drainage  canal  is  relocated.  Drawings  Nos.  5552-1-1,  -2, 
-3,  and  -4  are  deleted  and  the  drainage  canal  and  tribu¬ 
tary  ditch  shall  be  constructed  in  accordance  with  draw¬ 
ings  Nos.  5552-1-15,  -16,  and  -17  which  are  attached  here¬ 
to  and  made  a  part  hereof. 

The  estimated  increase  in  quantities  occasioned  by 
this  change  is  as  follows : 

(1)  Item  No.  6,  Grading, 

Unclassified,  for  drainage  canal  66,800  c.y.  @  $0.90  =$60,120 

Approximate  Total  Increase  $60,120 

d.  In  order  to  conform  with  the  provisions  of  the 
President’s  Proclamation  of  May  27,  1941,  declaring  the 
existence  of  an  Unlimited  National  Emergency,  para¬ 
graph  1-11  of  the  specifications  is  deleted  and  the  follow¬ 
ing  paragraph  substituted  in  lieu  thereof : 

“1-11.  Sundays,  Holidays  and  Nights.  Work  will 
be  permitted  on  Sundays  and  holidays  during  the 
period  of  Unlimited  National  Emergency  proclaimed 
by  the  President  on  May  27,  1941.  In  the  event  the 
Unlimited  National  Emergency  ceases  to  exist,  no 
work  shall  be  done  except  in  cases  of  emergency, 
and  then  only  with  the  written  consent  of  the  con¬ 
tracting  officer  in  each  instance,  on  Sundays  or  on 
any  other  day  declared  a  holiday  by  laws  or  Execu¬ 
tive  Orders  relating  to  or  applying  in  the  Canal 
Zone.  Work  may  be  carried  on  at  night  (see  para¬ 
graph  1-28).” 

e.  In  order  to  adjust  the  time  required  for  the  com¬ 
pletion  of  the  work  to  conform  with  the  foregoing 
changes,  the  wording  of  par.  1-08  ( a )  of  the  specifications 
is  modified  as  follows : 

Paragraph  1-08.  Commencement,  Prosecution,  and 
Completion.  That  portion  of  par.  1-08  ( a )  which  de¬ 
fines  the  subdivision  of  the  work  and  fixes  time 
limits  for  completion  is  deleted  and  the  following 
substituted  in  lieu  thereof : 
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“  ( 1 )  Part  I  consisting  of 

(a)  Lock  excavation  from  station  120-1-00  to 
station  142+00, 

( b )  Partial  filling  of  Stilson’s  Pond,  east  from 
the  Panama  Railroad  with  approximately  2,000,- 
000  cubic  yards  of  Class  “A”  and/or  Class  “B” 
excavation  as  directed  by  the  contracting  officer 
to  the  lines  and  grades  shown  on  drawing  No. 
5551-8R3, 

(c)  Grading  for  railroad  relocation  from 
Mindi  Bridge  to  Quebrancha  (station  426+00), 
shall  be  completed  within  four  hundred  thirty-three 

(433)  calendar  days  after  receipt  of  notice  to 
proceed. 

( 2 )  Part  II  consisting  of 

(a)  Lock  excavation  from  station  142+00  to 
station  156+00  shall  be  completed  within  six  hun¬ 
dred  seventy-eight  ( 678 )  calendar  days  after  re¬ 
ceipt  of  notice  to  proceed, 

(b)  Lock  excavation  from  station  107+00  to 
station  120+00  shall  be  completed  within  seven 
hundred  twenty-three  (723)  calendar  days  after 
receipt  of  notice  to  proceed, 

(3)  Part  m  consisting  of  all  the  remaining 
work  under  the  contract,  shall  be  completed  within 
nine  hundred  sixty  (960)  calendar  days  after  re¬ 
ceipt  of  notice  to  proceed.” 

f.  In  view  of  the  urgent  necessity  for  prompt  ship¬ 
ment  to  the  Canal  Zone  of  equipment,  materials,  and 
supplies  for  the  execution  of  this  contract,  the  words 
“and  the  Panama  Steamship  Line”  shall  be  deleted  from 
line  2  of  paragraph  1-32  (f)  (2)  of  the  Specifications. 
Paragraph  1-32  (f )  (3)  shall  be  added  as  follows: 
“Par.  1-32  (f)  (3).  By  the  submission  of  a  bid 
hereunder  and  its  acceptance  by  The  Panama  Canal 
it  is  agreed  that  if  any  increase  or  decrease  in  the 
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ocean  freight  rates  applicable  to  the  articles,  ma¬ 
terials,  supplies  or  equipment  furnished  is  made  by 
the  Steamship  Conference  operating  in  the  trade  in¬ 
volved,  or  is  prescribed  by  the  United  States  Mari¬ 
time  Commission,  the  contract  price  will  be  in¬ 
creased  or  decreased  accordingly:  Provided,  That 
any  such  increase  in  the  contract  price  shall  not  be 
more  than  the  amount  by  which  the  ocean  freight 
actually  paid  exceed  the  ocean  freight  charges  based 
on  Steamship  Conference  rates  in  effect  on  date  of 
opening  of  bids:  and  Provided  further,  That  delay 
in  payment  of  the  amount  representing  any  such 
increase  shall  not  affect  the  right  of  The  Panama 
Canal  to  prompt  payment  on  the  remainder  of  the 
contract  price.” 

The  above  modifications  shall  not  apply  to  shipments 
made  prior  to  the  date  of  approval  of  this  Change  Order. 

3.  The  following  is  a  summary  of  the  estimated  cost 
of  the  work  covered  by  this  Change  Order. 


Summary  Of  The  Estimated  Cost  Of  The  Work  Covered  By  Change  Order 


Item 

No.  Designation 

Contract 

Quantity 

Unit 

Contract 

Unit  Contract 

Price  Amount 

Change  Order  No.  2 

App.  Amount  Changed 
by  Change  Order  No.  2 

Approx. 

Quantity 

Unit 

Price 

App. 

Amount 

Increase 

Decrease 

1 

Excavation,  Class  “A” 

5,000,000 

C.  Y. 

$  0.70 

$3,500,000.00 

5,257,000 

$  0.70 

$3,679,900.00 

$179,900.00 

2 

Excavation,  Class  "B” 

6,570,000 

C.  Y. 

0.70 

4,599,000.00 

6,572,000 

0.70 

4,600,400.00 

1,400.00 

— 

3 

Drilling  2-inch  test  holes 

20,000 

L.  F. 

1.00 

20,000.00 

20,000 

1.00 

20,000.00 

— 

4 

Exploratory  Drifts 

2,500 

C.  Y. 

15.00 

37,500.00 

2,500 

15.00 

37,500.00 

-■  -  - 

— 

5 

Grading,  Unclassified,  for  Railroad  Relocation 

293,000* 

C.  Y. 

0.90 

263,700.00 

357,000 

0.90 

321,300.00 

57,600.00 

■ 

6 

Excavation,  Unclassified,  for  Drainage  Canal 

64,000 

C.  Y. 

0.90 

57,600.00 

130,800 

0.90 

117,720.00 

60,120.00 

■  - 

7 

Installing,  12”  C.  I.  Culvert  Pipe  (Stack)  # 

384 

L.  F. 

1.50 

576.00 

200 

1.50 

300.00 

—  ■  ■  ■ 

276.00 

8 

Installing,  24”  C.  I.  Culvert  Pipe  (Stock)  # 

36 

L.  F. 

1.50 

54.00 

182 

1.50 

273.00 

219.00 

9 

Installing,  24”  cone.  Culvert  Pipe  (Stock)  # 

102 

L.  F. 

1.25 

102 

1.25 

127.50 

— 

10 

Installing,  30”  cone.  Culvert  Pipe  (Stock)  # 

60 

L.  F. 

1.50 

127.50 

60 

1.50 

90.00 

■ 

11 

Installing,  30”  cone.  Culvert  pipe  (7-%” 

shell)  (Special)  £ 

642 

L.  F. 

2.80 

90.00 

642 

2.80 

1,797.60 

,■ 

12 

Installing,  36”"  cone.  Culvert  Pipe  (5”  shell) 

(Special)  £ 

390 

L.  F. 

3.80 

1,797.60 

390 

3.80 

1,482.00 

--  -- 

13 

Installing.  36”  cone.  Culvert  Pipe  (8”  shell) 

1,482.00 

(Special) 

396 

L.  F. 

4.30 

1,702.80 

396 

4.30 

1,702.80 

■  ■  . 

—  - - 

14 

Concrete 

- - 

C.  Y. 

815 

20.00 

16,300.00 

16,300.00 

......  - 

15 

Excavation,  Class  “C” 

C.  Y. 

966,000 

1.40 

1,352,400.00 

1,352,400.00 

— 

Totals 


$8,483,629.90 


$10,151,292.90  $1,667,939.00  $276.00 


Approximate  Net  Change  in  contract  due  to  Change  Order  No.  2 . $  1,667,663.00 

Approximate  Total  Contract  amount  as  modified  by  Change  Order  No.  2....$10, 151, 292.90 


•Includes  3,000  cu.  yd.  added  under  Change  Order  No.  1. 
#  Added  to  the  contract  under  Change  Order  No.  1. 
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4.  The  work  shall  be  performed  in  strict  conformity 
with  the  Contract  Plans  and  Specifications  as  modified 
herein  for  the  unit  prices  stated  above. 

5.  It  is  understood  and  agreed  that  on  account  of  the 
foregoing  modifications  of  said  contract,  the  time  to  be 
allowed  for  completion  will  be  as  set  forth  in  paragraph 
2  e  of  this  Change  Order. 

6.  It  is  further  understood  and  agreed  that  all  other 
terms  and  conditions  of  said  contract,  as  modified  by 
Change  Order  No.  1,  shall  be  and  remain  the  same. 

7.  This  Change  Order  being  in  excess  of  $500.00  in 
amount,  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

8.  Therefore,  if  the  foregoing  modifications  of  said 
contract  are  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

T.  B.  Larkin, 

T.  B.  Larkin 
Colonel,  C.  E. 

Supervising  Engineer 

Inclosures : 

Drawing  Nos.  5551-5R3,  -7R2,  -8R3,  -9R3,  -10R2  and 
-11R2 

5514-3-10R4,  -11R2,  -12R2,  -13R3  and  -14R1 

5514-12-1,  -13-1,  -27-1,  -27-2,  -21-1,  -21-2,  -21-3,  -21-4 

5552-1-15,  -16  and  -17 

Specif’s  for  construction  of  Bolivar  Highway  Bridge 
&  Culverts  dated  7/29/41. 
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The  foregoing  modification  of  said  contract  is  hereby- 
accepted  : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title:  Co-partner 
Date:  7-30-41 

Okes  Construction  Company 
By  Day  Okes 
Title:  Co-partner 
Date:  7-30-41 

Approved :  Aug.  1, 1941 
Glen  E.  Edgerton 
Governor 

The  Panama  Canal 

********** 

Joint  Exhibit  6-F 

The  Panama  Canal 
Canal  Zone 

Department  of  Operation  and  Maintenance 
Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
December  4, 1941 

Via  Air  Mail 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

1501  East  First  National  Bank  Bldg., 

St.  Paul,  Minnesota 
Gentlemen : 

Change  Order  No.  3 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571,  dated  January  6,  1941,  for  Excavation, 
New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works. 

2.  It  has  been  determined  that,  for  the  reasons  stated 
below,  it  is  necessary  and  in  the  best  interests  of  the 


United  States  to  modify  said  contract  in  certain  par¬ 
ticulars  as  follows : 

a.  In  order  to  facilitate  completion  of  the  exca¬ 
vation  for  the  New  Gatum  Locks  Structure, 
drawings  Nos.  5551-5  R3,  5551-6  Rl,  5551-8  R3,  and 
5551-9  R3  are  revised,  and  the  excavation  shall  be 
made  in  accordance  with  drawings  Nos.  5551-5  R4, 
5551-6  R2,  5551-8  R4,  and  5551-9  R5  which  are  made 
a  part  hereof.  Drawings  Nos.  5551-10  R2  and  5551-11 
R2  are  deleted  and  drawings  Nos.  5551-40,  5551-41, 
5551-42,  and  5551-43  are  substituted  therefor  and 
made  a  part  hereof.  The  estimated  change  in  quan¬ 
tities  and  contract  amount  occasioned  by  this 
change  are  tabulated  below.  Payment  for  Excava¬ 
tion,  Class  “A”  and  Class  “B”  will  be  made  at  the 
contract  unit  prices  of  seventy  cents  ($0.70)  per 
cubic  yard,  and  payment  for  Excavation,  Class  “C” 
will  be  made  in  accordance  with  paragraph  2a  of 
Change  Order  No.  2  at  one  dollar  forty  cents  ( $1.40 ) 


per  cubic  yard. 

Increase: 

Item  No.  1,  Excavation,  Class  “A”, 

437,000  c.y.  @  $0.70  = . $305,900.00 

Item  No.  3,  Excavation,  Class  “C”, 

222,000  c.y.  @  $1.40  = .  310,800.00 

Decrease : 

Item  No.  2,  Excavation,  Class  “B”, 

22,000  c.y.  @  $0.70  = . $  15,400.00 


Approximate  net  increase . $601,300.00 


b.  In  order  to  coordinate  the  completion  of  ex¬ 
cavation  with  the  requirements  for  commencement 
of  locks  construction,  the  limits  of  Part  II  and  the 
time  for  completion  of  the  work  as  modified  by 
paragraph  2e  of  Change  Order  No.  2  are  further 
modified  as  follows : 
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Part  II  consisting  of : 

(a)  Lock  excavation  from  station  142-(-00 
to  station  149+00  shall  be  completed  within  six 
hundred  forty-seven  ( 647 )  calendar  days  after 
receipt  of  notice  to  proceed, 

(b)  Lock  excavation  from  station  149+00 
to  station  156+00  shall  be  completed  within 
seven  hundred  nine  (709)  calendar  days  after 
receipt  of  notice  to  proceed, 

(c)  Lock  excavation  from  station  106+00 
to  station  120+00  shall  be  completed  within 
seven  hundred  ninety-eight  (798)  calendar 
days  after  receipt  of  notice  to  proceed. 

3.  The  work  shall  be  performed  in  strict  conformity 
with  the  contract  plans  and  specifications  as  modified 
herein,  for  the  prices  stated  above. 

4.  It  is  understood  and  agreed  that  on  account  of  the 
foregoing  modifications  of  said  contract,  the  time  to 
be  allowed  for  completion  shall  be  as  set  forth  in  para¬ 
graph  2e  of  Change  Order  No.  2  as  modified  by  para¬ 
graph  2b  of  this  change  order. 

5.  It  is  understood  and  agreed  that  all  other  terms 
and  conditions  of  said  contract  as  modified  by  Change 
Orders  Nos.  1  and  2  shall  be  and  remain  the  same. 

6.  This  Change  Order  being  in  excess  of  $500.00  in 
amount,  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

7.  Therefore  if  the  foregoing  modifications  of  said 
contract  are  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

T.  B.  Larkin 
T.  B.  Larkin 
Colonel,  C.  E. 

Supervising  Engineer 

Inclosures : 

Revised  Drawings:  5551-5  R4,  5551-6  R2,  5551-8  R4, 
5551-9,  R5,  5551-40,  5551-41,  5551-42,  5551-43 


The  foregoing  modification  of  said  contract  is  hereby 
accepted : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title:  Owner 
Date:  12-20-41 

Okes  Construction  Company 
By  Day  Okes 
Title:  Partner 
Date:  12-9-41 
Approved:  Dec.  29,  1941. 

Glen  E.  Edgerton 
Glen  E.  Edgerton 
Governor 

The  Panama  Canal 

****•»•*«•■»»* 

Joint  Exhibit  7-G 

Diable  Heights,  C.  Z., 
April  7,  1942 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  C.  Z. 

Gentlemen : 

Change  Order  No.  4 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571,  dated  January  6,  1941,  for  Excavation, 
New  Gatum  Locks  Structure  and  Appurtenant  Work. 

2.  It  has  been  determined  that  for  the  reasons  stated 
below  it  is  necessary  and  in  the  best  interests  of  the 
United  States  to  modify  said  contract  in  certain  particu¬ 
lars  as  follows : 

a.  In  order  to  effect  necessary  coordination  of 
construction  operations,  the  concrete  culvert  under 
Sykes  Road  forming  a  part  of  the  main  drainage 
canal  is  included  in  the  contract.  Drawing  No.  5552- 


368 


1-17  is  deleted.  Construction  of  the  culvert  shall  be 
in  accordance  with  paragraph  C2-05  to  C2-19,  in¬ 
clusive,  of  the  specifications  accompanying  Change 
Order  No.  2  and  in  accordance  with  drawings  file 
Nos.  5552-1-17  Rl,  5514-34-1,  -2,  and  -3  which  are 
attached  hereto  and  made  a  part  hereof.  Excava¬ 
tion  for  the  culvert  will  be  measured  and  paid  for 
in  accordance  with  paragraph  6-05  of  the  contract 
specifications  at  the  contract  unit  price  for  Item  No. 
6,  “Excavation,  Unclassified,  for  Drainage  Canal”  at 
ninety  cents  ($0.90)  per  cubic  yard.  Concrete  for 
this  culvert,  including  compacted  backfill,  will  be 
measured  and  paid  for  in  accordance  with  para¬ 
graph  C2-03  of  the  specifications  accompanying 
Change  Order  No.  2  as  “Concrete”,  Payment  Item 
No.  14,  at  the  unit  price  of  twenty  dollars  ( $20.00 ) 
per  cubic  yard. 

b.  In  order  to  expedite  the  completion  of  the  re¬ 
location  of  the  Panama  Railroad  from  Mindi  to 
Quebrancha,  the  construction  of  the  concrete  foot¬ 
ings  for  the  track  span  towers  from  tower  6-06  to 
tower  7-20  (Quebrancha),  inclusive,  is  included  in 
the  contract.  This  construction,  in  general,  shall  be 
in  accordance  with  the  typical  sections  shown  on 
drawing  No.  5512-1-3  Rl  which  is  attached  hereto 
and  made  a  part  hereof  and  paragraphs  C2-05  to 
C2-19,  inclusive,  of  the  specifications  accompanying 
Change  Order  No.  2.  The  excavation  required  for 
this  construction  will  be  measured  and  paid  for  in 
accordance  with  paragraph  5-11  of  the  contract 
specifications  under  Payment  Item  No.  5,  “Grading, 
Unclassified,  for  Railroad  Relocation”  at  the  con¬ 
tract  unit  price  of  ninety  cents  ($0.90)  per  cubic 
yard.  Payment  for  the  concrete  footings  will  be 
made  as  “Concrete  footings”  Item  No.  16  at  the  unit 
price  of  thirty-five  dollars  ($35.00)  per  cubic  yard 
and  will  include  all  work  and  materials  not  furnished 
under  paragraph  C-2-08  (a)  of  the  specifications 
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accompanying  Change  Order  No.  2,  as  required  to 
complete  the  footings  including  mixing  and  placing 
concrete,  placing  steel  reinforcement,  drilling  holes, 
placing  and  grouting  anchor  rods,  preparation  of 
the  foundations,  and  compacted  backfill. 

c.  In  order  to  expedite  completion  of  the  em¬ 
bankment  for  the  Mindi  Dock  spur,  grading  for 
this  embankment  is  added  to  Part  II  ( c )  of  the  con¬ 
tract.  The  embankment  shall  be  constructed  in  ac¬ 
cordance  with  Drawing  File  No.  5514-3-10  R5,  which 
is  attached  hereto  and  made  a  part  hereof.  Unsuit¬ 
able  material  in  the  embankment  foundation  shall 
be  removed  and  suitable  embankment  material  shall 
be  obtained  from  borrow  areas  as  directed  by  the 
contracting  officer  and  payment  therefor  will  be 
made  under  Payment  Item  No.  5,  “Grading,  Un¬ 
classified,  for  Railroad  Relocation”  at  the  contract 
unit  price  of  ninety  cents  ($0.90)  per  cubic  yard. 

d.  In  order  to  improve  line  and  grade  for  the  re¬ 
location  of  a  portion  of  the  panama  Railroad  from 
Mindi  to  Quebrancha,  Drawings  File  Nos.  5514-3-10 
R4,  -13  R3  and  -14  R1  are  deleted  and  the  construc¬ 
tion  shall  be  in  accordance  with  drawings  File  Nos. 
5514-3-10  R5,  -13  R4,  and  -14  R2  which  are  attached 
hereto  and  made  a  part  hereof.  The  additional  grad¬ 
ing  required  by  this  change  will  be  measured  and 
paid  for  in  accordance  with  paragraph  5-11  of  the 
contract  specifications  under  Payment  Item  No.  5, 
“Grading,  Unclassified,  for  Railroad  Relocation”  at 
the  contract  unit  price  of  ninety  cents  ($0.90)  per 
cubic  yard. 

e.  In  order  to  provide  essential  drainage  facili¬ 
ties,  excavation  of  drainage  ditch,  “Job  D”,  tribu¬ 
tary  to  the  main  drainage  canal,  is  included  in  the 
contract.  The  excavation  shall  be  done  in  accordance 
with  drawing  file  No.  5552-1-21,  which  is  attached 
hereto  and  made  a  part  hereof.  Excavation  will  be 
measured  and  paid  for  in  accordance  with  para- 
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graph  6-05  of  the  contract  specifications  under  Pay¬ 
ment  Item  No.  6,  “Excavation,  Unclassified,  for 
Drainage  Canal”  at  the  contract  unit  price  of  ninety 
cents  ( $0.90 )  per  cubic  yard. 

3.  The  estimated  increase  in  quantities  occasioned 
by  this  change  order  are  as  follows : 

a.  Item  No.  5.  Grading,  Unclassified  for  Railroad  Re¬ 


location  144,000  c.y.  at  $0.90  . $129,600.00 

b.  Item  No.  6.  Excavation.  Unclassified  for  Drainage 

Canal  4,000  c.y.  at  $0.90  .  3,600.00 

c.  Item  No.  14.  Concrete— 300  c.y.  at  $20.00  .  6.000.00 

d.  Item  No.  16,  Concrete  Footings — 750  c.y.  at  $35.00  ....  26,250.00 


Approximate  net  increase  in  contract  amount . $164,450.00 


4.  The  work  shall  be  performed  in  strict  conformity 
with  the  contract  plans  and  specifications  as  modified 
herein  for  the  prices  stated  above. 

5.  It  is  understood  and  agreed  that  on  account  of 
the  foregoing  modifications  of  said  contract,  the  time 
fixed  for  completion  of  Part  I  of  the  contract  as  stated 
in  paragraph  2(c)  of  Change  Order  No.  2  is  increased 
from  four  hundred  thirty- three  (433)  calendar  days  to 
four  hundred  ninety-four  (494)  calendar  days  after  re¬ 
ceipt  of  notice  to  proceed  and  that  no  additional  time 
will  be  allowed  for  completion  of  Parts  II  and  HE  of  the 
contract. 

6.  It  is  understood  and  agreed  that  all  other  terms 
and  conditions  of  said  contract  as  modified  by  Change 
Orders  Nos.  1,  2,  and  3  shall  be  and  remain  the  same. 

7.  This  change  order  being  in  excess  of  $500.00  in 
amount  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

8.  Therefore,  if  the  foregoing  modifications  of  said 
contract  are  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

Hans  Kramer, 

Hans  Kramer, 

Colonel,  C.  E., 

Supervising  Engineer. 
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Inclosures : 

Dwgs.  Nos.  5552-1-17  R1 

5514-34-1,  -2,  -3; 

5512-1-3  Rl,  5514-3-10  R5; 
5514-3-13  R4;  5514-3-14  R2; 
5552-1-21 


The  foregoing  modifications  of  said  contract  are  here¬ 
by  accepted. 

Martin  Wunderlich  Company, 

By  Martin  Wunderlich 
Title  Co-partner 
Date  April  8, 1942 
Okes  Construction  Company, 

By  C.  H.  Palda 
Title  Partner 
Date  Apr.  8th  1942 

Approved  April  15,  1942. 

Glen  E.  Edgerton, 

Glen  E.  Edgerton, 

Governor. 

The  Panama  Canal. 

********** 

Joint  Exhibit  8-H 

Diablo  Heights,  C.  Z., 
June  30,  1942. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  Canal  Zone. 

Gentlemen : 

Change  Order  No.  5 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571  dated  January  6,  1941,  for  Excavation, 
New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works. 
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2.  In  view  of  the  modification  of  the  Third  Locks 
construction  program,  it  has  been  determined  to  be 
necessary  in  the  interest  of  the  United  States  and  the 
National  Defense,  and  in  order  to  carry  out  the  purpose 
of  Title  II,  Section  201  of  the  First  War  Powers  Act, 
December  18,  1941,  and  Executive  Order  No.  9023  of 
January  14,  1942,  to  modify  said  contract,  under  the 
provisions  of  Article  3  thereof,  in  certain  particulars 
as  follows : 

a.  Subdivision  of  the  work  into  parts  being  no 
longer  necessary,  all  references  to  “Part  I”,  “Part 
II”,  and  “Part  III”  in  the  contract,  plans,  and  speci¬ 
fications  are  hereby  deleted  and  the  work  as  a  whole 
required  by  the  contract  as  modified  herein  and  by 
Change  Orders  Nos.  1,  2,  3,  and  4  thereto  shall  be 
completed  in  accordance  with  paragraph  1-08  (a) 
and  ( c )  of  the  contract  specifications  wrhich  is  here¬ 
by  modified  to  read  as  follows : 

“1-08.  Commencement,  Prosecution,  and  Com¬ 
pletion.  a.  The  contractor  shall  commence  work 
under  the  contract  within  thirty  (30)  calendar 
days  after  the  date  of  receipt  by  him  of  notice  to 
proceed,  to  prosecute  the  said  work  with  faith¬ 
fulness  and  energy,  to  complete  the  grading  for 
railroad  relocation  between  approximate  stations 
219  and  427  and  the  construction  of  the  concrete 
footings  for  the  track  span  towers  between  ap¬ 
proximate  stations  329  and  422  within  five  hun¬ 
dred  twenty-five  (525)  calendar  days  after  said 
date  of  receipt  of  notice  to  proceed,  and  to  com¬ 
plete  all  other  work  under  the  contract  within 
nine  hundred  thirty  (930)  calendar  days  after 
said  date  of  receipt  of  notice  to  proceed,  plus  any 
extensions  of  time  duly  granted  under  the  pro¬ 
visions  of  the  contract  and  specifications.” 

“c.  In  case  of  failure  on  the  part  of  the  contrac¬ 
tor  to  complete  the  work  within  the  time  thus  de¬ 
termined  and  agreed  upon  for  its  completion,  the 
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contractor  shall  pay  to  the  Government  as 
liquidated  damages  the  following: 

( 1 )  The  sum  of  five  hundred  dollars  ( $500.- 
00)  for  each  calendar  day  of  delay  until  the 
completion  and  acceptance  of  the  grading  for 
railroad  relocation  and  construction  of  concrete 
footings  for  the  track  span  towers. 

(2)  The  sum  of  five  hundred  dollars  ($500.- 
00)  per  calendar  day  of  delay  until  the  com¬ 
pletion  and  acceptance  of  all  other  work  under 
the  contract.” 

b.  To  provide  increased  safety  of  the  south  plug 
its  northerly  limit  shall  be  moved  northward  from 
approximate  station  173+65  to  approximate  station 
171+00  as  directed  by  the  Contracting  Officer.  As  a 
result  of  this  change,  the  quantity  of  Item  No.  2, 
Excavation,  Class  “B”,  will  be  reduced  approxi¬ 
mately  two  hundred  seventy-four  thousand,  seven 
hundred  and  fifty  (274,750)  cubic  yards. 

c.  In  order  to  expedite  the  completion  of  the  re¬ 
location  of  the  Panama  Railroad  from  Mindi  to 
Quebrancha  and  to  provide  necessary  tower  foot¬ 
ings  for  relocation  of  power  lines,  the  construction 
of  concrete  footings  for  track  span  towers  between 
Railroad  Stations  257+65  and  326+90  and  the  con¬ 
struction  of  concrete  footings  for  two  towers  in 
the  vicinity  of  New  Locks  Excavation  station  121+31 
and  two  towers  in  the  vicinity  of  New  Locks  Exca¬ 
vation  station  134+25  are  included  in  the  contract. 
This  construction,  in  general,  shall  be  in  accordance 
with  paragraph  2b  of  Change  Order  No.  4  and  shall 
be  paid  for  in  accordance  with  the  provisions  of  that 
paragraph. 

d.  In  the  construction  of  the  fill  for  the  locks 
crossover  spur  over  the  muck  area  in  Spoil  Area 
IV,  the  contractor  shall  stabilize  the  fill  by  bring- 
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ing  it  to  approximate  grade,  drilling  through  the 
fill  and  underlying  muck,  loading  drill  holes  with 
explosives  and  then  blasting  so  as  to  displace  the 
muck  with  suitable  material  and  bring  the  fill  to 
final  grade,  all  as  directed  by  the  Contracting  Officer. 
Payment  for  this  work  will  be  made  as  follows: 

Drilling  holes  through  the  fill  and  underlying 
muck  as  directed  by  the  Contracting  Officer,  in¬ 
cluding  the  furnishing  of  plant,  labor,  materials 
and  incidental  expenses  for  the  proper  execution 
of  the  work,  will  be  paid  for  under  Payment  Item 
No.  17,  “Drilling  Holes  in  Overburden”  at  the 
unit  price  of  one  dollar  ( $1.00 )  per  linear  foot. 

Blasting  operations,  including  all  necessary 
labor,  materials,  equipment  and  incidental  ex¬ 
penses  for  the  proper  execution  of  the  work,  will 
be  paid  for  under  Payment  Item  No.  18,  “Blast¬ 
ing”,  at  the  unit  price  of  no  dollars  fifty  cents 
( $0.50 )  per  pound  of  explosives  used, 
e.  The  limits  of  Class  “C”  excavation  designated 
in  paragraph  2a  of  Change  Order  No.  2,  are  hereby 
modified  and  designated  to  be  the  additional  exca¬ 
vation  required  below  the  bottom  payment  line 
shown  on  contract  drawing  5551-9  R2  and  between 
Stations  115+34  and  155+83  and  the  additional  ex¬ 
cavation  required  below  the  bottom  payment  line 
shown  on  drawing  5551-9  R3,  accompanying  Change 
Order  No.  3,  between  Stations  105+79  and  115+34. 
(The  additional  Class  “C”  excavation  involved  in 
this  modification  has  already  been  included  in  para¬ 
graph  2a  of  Change  Order  No.  3 ) . 


3.  The  estimated  change  in  quantities  occasioned  by 
this  change  order  is  as  follows : 

Decrease 

(1)  Item  No.  2,  Excavation,  Class  “B" 

274,750  c.y.  @  S0.70  per  c.y . $192,325.00 

Approximate  decrease  in  contract  amount . $192,325.00 

b.  Increase 

(1)  Item  No.  5.  Grading  Unclass,  for  Rail¬ 
road  Relocation,  3000  cubic  yards  @ 

$0.90  per  c.y . $  2,700.00 

(2)  Item  No.  16,  Concrete  Footings  560 

c.y.  @  $35.00  per  c.y .  19,600.00 


(3)  Item  No.  17,  Drilling  Holes  in  Over¬ 
burden,  5000  linear  feet  at  $1.00  per 

lin.  ft .  5,000.00 

(4)  Item  No.  18,  Blasting,  7,500  lbs.  <g> 

$0.50  per  lb .  3,750.00 

Approximate  increase  in  contract  amount  . $  31,050.00 


Approximate  net  change  in  contract  amount  (Decrease)  $161,275.00 

4.  It  is  understood  and  agreed  that  on  account  of 
the  foregoing  modifications  of  said  contract  the  time 
fixed  for  completion  shall  be  as  stated  in  paragraph  2a 
of  this  change  order. 

5.  It  is  understood  and  agreed  that  all  other  terms 
and  conditions  of  said  contract  as  modified  by  Change 
Orders  Nos.  1,  2,  3,  and  4  shall  be  and  remain  the  same. 

6.  This  change  order  being  in  excess  of  $500.00  in 
amount  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

7.  Therefore,  if  the  foregoing  modifications  of  said 
contract  is  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

Hans  Kramer, 

Hans  Kramer, 

Colonel,  C.  E., 

Supervising  Engineer. 
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The  foregoing  modification  of  said  contract  is  hereby- 
accepted  : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Co-partner 
Date  July  1st  1942 
Okes  Construction  Company 
By  Martin  Wunderlich 
Title  Co-partner  Atty  in  fact 
Date  July  1st  1942 

Approved  July  30, 1942 
Glen  E.  Edgerton 

*********** 

Diablo  Heights,  C.  Z., 
July  8,  1942. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  Canal  Zone. 

Gentlemen : 

Revision  to  Change  Order  No.  5 
Contract  No.  PClp-571 

There  is  inclosed  herewith  a  copy  of  revised  pages  2 
and  3  of  Change  Order  No.  5  to  the  subject  contract 
which  you  executed  on  July  1,  1942.  Paragraph  2c  on 
page  2  has  been  revised  to  differentiate  the  stationing 
referred  to  for  the  tower  footings  to  be  constructed 
along  the  railroad  relocation  and  the  tower  footings  to 
be  constructed  on  the  east  and  west  sides  of  the  new 
locks  excavation.  Paragraph  2c  on  page  3  has  been  re¬ 
vised  to  further  clarify  the  definition  of  the  limits  of  the 
Class  “C”  excavation  required  under  Change  Orders  No. 
2  and  No.  3. 

If  the  above  revisions  are  acceptable  it  is  proposed  to 
substitute  these  revised  pages  in  the  change  order  prior 
to  submittal  to  the  Governor  for  approval. 
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Please  indicate  in  the  space  provided  below  if  the 
proposed  procedure  is  acceptable  to  you. 

Very  truly  yours, 

Hans  Kramer, 

Colonel,  C.  E., 

Supervising  Engineer. 

Inclosures : 

Revised  pages  2  and  3 

The  procedure  noted  above  is  hereby  accepted : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Co-partner 
Date  July  18, 1942 
Okes  Construction  Company 
By  Martin  Wunderlich 
Title  Co-partner  Atty  in  fact 
Date  July  18,  1942 
cc — Martin  Wunderlich  Co.  &  Okes  Const.  Co., 

1501  E.  1st  National  Bank  Bldg., 

St.  Paul,  Minn,  w/cc  of  pages  2  and  3 — Via  Air  Mail 
*  ********* 

Joint  Exhibit  9-1 

Diablo  Heights,  C.  Z., 
August  21, 1942. 

Via  Air  Mail 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

1501  E.  1st  Nat’l  Bank  Bldg., 

St.  Paul,  Minnesota. 

Gentlemen : 

Change  Order  No.  6 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571,  dated  January  6,  1941,  for  Excavation, 
New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works. 
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2.  In  view  of  the  fact  that  The  Panama  Canal  is 
undertaking  as  an  appurtenant  work  for  the  New  Gatun 
Locks  the  temporary  installation  of  an  Emergency 
Power  Plant,  it  has  been  determined  that  it  is  necessary 
and  in  the  best  interest  of  the  United  States  to 
modify  said  contract  in  certain  particulars  as  follows: 

Perform  the  excavation  necessary  for  the  founda¬ 
tions  of  the  Atlantic  Emergency  Power  Plant  in  the 
area  adjacent  to  the  Agua  Clara  Filteration  Plant  in 
accordance  with  Drawing  No.  5573-10-1,  which  is 
made  a  part  hereof.  The  work  shall  include  the  fur¬ 
nishing  of  the  necessary  plant,  labor  and  materials 
required  for  clearing  the  site,  excavation  and  dis¬ 
posal  of  materials,  establishment  and  maintenance 
of  local  drainage,  protection  of  subsurface  installa¬ 
tions,  buildings  and  roadways,  and  other  incidental 
work,  all  as  directed  by  the  Contracting  Officer. 

The  materials  removed  will  be  classified  and  paid 
for  under  Payment  Item  No.  19,  “Excavation,  Un¬ 
classified,  for  Emergency  Power  Plant”,  at  the  unit 
price  of  ninety  cents  ( $0.90 )  per  cubic  yard. 

3.  The  estimated  increase  in  quantities  occasioned  by 
this  change  is  as  follows : 

Item  No.  19,  “Excavation,  Unclassified,  for  Emergency  Power 
Plant”,  7,000  cu.  yd.  @  $0.90  =  $6,300.00 

4.  It  is  understood  and  agreed  that  on  account  of  the 
foregoing  modification  of  said  contract,  no  additional 
time  will  be  allowed  for  completion  of  the  work. 

5.  It  is  further  understood  and  agreed  that  all  other 
terms  and  conditions  of  said  contract  as  modified  by 
Change  Orders  numbered  1,  2,  3,  4,  and  5,  shall  be  and 
remain  the  same. 

6.  This  change  order,  being  in  excess  of  $500  in 
amount,  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 
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7.  Therefore,  if  the  forgoing  modification  of  said 
contract  is  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

Hans  Kramer 
Hans  Kramer 
Colonel,  C.  E., 

Supervising  Engineer: 

********** 

The  foregoing  modification  of  said  contract  is  hereby 
accepted : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Date  8/29/1942 
Okes  Construction  Company 
By  S.  R.  Okes 
Title  Partner 
Date  8/24/1942 

Approved  Sept.  9,  1942 
Glen  E.  Edgerton, 

Glen  E.  Edgerton, 

Governor, 

The  Panama  Canal. 

#********«■ 

Joint  Exhibit  10-J 

Diablo  Heights,  C.  Z., 
June  8,  1943. 

Martin  Wunderlich  Co.  & 

Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  C.  Z. 

Gentlemen : 

Change  Order  No.  7 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571,  dated  January  6,  1941,  for  Excavation, 
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New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works,  and  to  the  First  War  Powers 
Act  of  December  18,  1941,  and  Executive  Orders  Nos. 
9001  and  9023  dated  December  27, 1941,  and  January  14, 
1942,  respectively. 

2.  It  has  been  determined  that  in  view  of  the  condi¬ 
tions  stated  below  that  it  is  necessary  and  in  the  best 
interest  of  the  United  States  and  the  War  effort  to 
modify  said  contract  in  certain  particulars  as  follows: 

a.  In  order  to  permit  the  continued  occupancy 
of  the  temporary  buildings  used  for  repairing  equip¬ 
ment  and  to  avoid  their  removal  and  reconstruction 
at  another  location  at  this  time  with  the  consequent 
loss  in  materials  and  man  hours,  that  portion  of 
Spoil  Area  I  which  cannot  now  be  completed  accord¬ 
ing  to  the  plans  and  specifications  due  to  the 
presence  of  these  buildings  will  not  be  built,  but 
the  Spoil  amounting  to  approximately  30,000  cubic 
yards  shall  be  deposited  on  top  of  the  permanent 
grade  within  close  proximity  to  the  area  as  directed 
by  the  contracting  officer. 

As  a  result  of  the  foregoing  change  in  the  work 
under  the  contract,  the  lump  sum  of  $6,000.00  will 
be  deducted  from  the  contract  price  in  determining 
the  total  amount  due  the  contractor  on  the  final  con¬ 
tract  payment  estimate. 

b.  In  order  to  protect  life  and  property  in  the 
vicinity  of  the  New  Gatun  Locks  Excavation  pend¬ 
ing  resumption  of  the  construction  of  the  Third 
Locks  project,  the  contractor  shall  furnish  all  labor 
necessary  to  construct  approximately  3100  linear 
feet  of  protective  fencing  consisting  of  three 
stringers  approximately  2"  x  6"  securely  nailed  to 
posts  approximately  4"  x  6"  embedded  about  2y2 
feet  into  the  ground  and  on  about  10  foot  centers, 
complete  with  all  necessary  gates,  from  materials 
furnished  by  the  Government  at  the  locations 
designated  by  the  Contracting  Officer. 
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The  work  performed  in  connection  with  the  con¬ 
struction  of  the  protective  fencing  will  be  classified 
and  paid  for  under  Payment  Item  No.  20,  “Protec¬ 
tive  Fencing”  at  the  unit  price  of  ninety  cents  ($.90) 
per  linear  foot. 

c.  In  order  to  provide  suitable  temporary  timber 
towers  to  support  power  lines  to  be  installed  at  the 
crossing  over  the  New  Gatun  Locks  Excavation  in 
the  vicinity  of  Stations  133+24  and  122+12,  the 
Government  will  furnish  the  materials  and  supplies 
and  the  contractor  shall  furnish  all  labor  and  equip¬ 
ment  and  construct  the  towers  and  tower  footings  in 
accordance  with  Drawings  Nos.  5512-1-34,  5512-1-35 
and  5512-1-36  which  are  made  a  part  hereof. 

The  work  performed  in  connection  with  the  con¬ 
struction  of  the  temporary  timber  towers  will  be 
classified  and  paid  for  as  Item  No.  21  “Construction 
of  Timber  Towers”  at  a  lump  sum  price  of  one 
thousand  four  hundred  thirty  dollars  ($1,430.00.) 

Payment  for  the  concrete  placed  in  connection 
with  the  temporary  tower  footings  will  be  classified 
and  paid  for  under  payment  Item  No.  16  “Concrete 
Footings”  at  the  contract  unit  price  of  thirty-five 
dollars  ( $35.00 )  per  cubic  yard  and  will  include  all 
work  and  materials  not  furnished  by  the  Govern¬ 
ment  as  shown  on  the  drawings  accompanying  this 
Change  Order  as  required  to  complete  the  footings 
including  mixing  and  placing  concrete,  placing  steel 
reinforcement,  placing  all  embedded  metal  and 
preparation  of  foundation  and  compacted  back  fill. 

The  excavation  required  for  the  construction  of 
these  temporary  tower  footings  and  for  all  excava¬ 
tion  adjacent  to  the  towers  necessary  to  provide 
sufficient  clearance  as  directed  by  the  contracting 
officer  will  be  measured  and  paid  for  in  accordance 
with  paragraph  5-11  of  the  contract  specifications 
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under  Item  No.  5  “Grading,  Unclassified,  for  Rail¬ 
road  Location”  at  the  contract  unit  price  of  90c 
per  cubic  yard. 

3.  The  estimated  changes  in  quantities  and  contract 
amount  occasioned  by  this  change  are  as  follows : 

a.  Additions. 

1.  Item  No.  5.  Grading,  Unclassified,  for  Railroad  Loca¬ 
tion,  800  cubic  yards  at  90c  per  cubic  yard . S  720.00 

2.  Item  No.  16,  Concrete  Footings,  50  cubic  yards  at 

$35.00  .  1,750.00 

3.  Item  No.  20,  Protective  Fencing.  3100  lin.  ft.  at  90c 

per  lin.  ft .  2,790.00 

4.  Item  No.  21,  Construction  of  Timber  Towers  at  a 

lump  sum  of  $1,430.00  .  1,430.00 

Total  Additions  . $6,690.00 

b.  Deletions. 

1.  Deletion  of  remainder  of  work  required  to  fill  Spoil 
Area  I  to  design  grade  at  a  lump  sum  reduction  of 
$6,000.00  in  the  total  contract  price  . $6,000.00 

Approximate  Net  Increase  In  Contract  Amount  ....$  690.00 

4.  It  is  understood  and  agreed  that  on  account  of 
the  foregoing  modification  of  said  contract,  no  additional 
time  will  be  allowed  for  completion  of  the  work. 

5.  It  is  further  understood  and  agreed  that  all  other 
terms  and  conditions  of  said  contract  as  modified  by 
Change  Orders  numbered  1,  2,  3,  4,  5  and  6  shall  be  and 
remain  the  same. 

6.  This  change  order,  being  in  excess  of  $500  in 
amount,  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

7.  Therefore,  if  the  foregoing  modification  of  said 
contract  is  satisfactory,  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

E.  E.  Abbott, 

E.  E.  Abbott, 

Supervising  Engineer. 
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The  foregoing  modification  of  said  contract  is  hereby 
accepted : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Co-partner 
Date  June  9, 1943 
Okes  Construction  Company 
By  S.  R.  Okes 
Title  Partner 
Date  June  9, 1943 

Approved  June  15, 1943 
Glen  E.  Edgerton, 

Glen  E.  Edgerton, 

Governor, 

The  Panama  Canal. 

cc :  State  Office  Area  Engineer,  Pacific  Area  Area  Engi¬ 
neer,  Atlantic  Area  Mr.  Abbott,  Contracts 
WWD*  is 


***#*«■***# 

Joint  Exhibit  11-K 

Diablo  Heights,  C.  Z., 
September  7, 1943. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  C.  Z. 

Gentlemen : 

Change  Order  No.  8 
Contract  No.  PClp-571 

1.  Reference  is  made  to  Article  3  of  your  Contract 
No.  PClp-571,  dated  January  6,  1941,  for  Excavation, 
New  Gatun  Locks  Structure,  South  Approach  Channel 
and  Appurtenant  Works,  and  to  the  First  War  Powers 
Act  of  December  18,  1941,  and  Executive  Orders  Nos. 
9001  and  9023  dated  December  27, 1941,  and  January  14, 
1942,  respectively. 
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2.  It  has  been  determined  that  in  view  of  the  condi¬ 
tions  stated  below  it  is  necessary  and  in  the  best  in¬ 
terests  of  the  United  States  and  the  War  effort  to  modify 
said  contract  in  certain  particulars  as  follows : 

a.  In  view  of  the  license  contract  granted  the 
contractor  by  The  Panama  Canal  which  permits 
the  occupancy  for  a  definite  period  of  the  areas 
occupied  by  the  contractor’s  quarters  located  at 
Margarita,  Canal  Zone,  and  the  temporary  buildings 
at  the  site  of  the  work  at  appropriate  rentals  and 
guarantees  to  the  Government  for  restoration  of  the 
sites,  and  since  such  license  will  permit  the  orderly 
dismantling  and  salvage  of  the  materials  in  the 
interest  of  conservation,  paragraph  2-03  ( d )  of  the 
contract  specifications  is  hereby  deleted  and  para¬ 
graph  1-44  is  modified  to  conform  therewith. 

b.  (1)  In  view  of  the  imminent  completion  of 
use  of  the  temporary  shop  building  in  Spoil  Area 
No.  I  which  will  permit  completion  of  the  filling 
operations  in  the  area  and  since  it  is  desirable  to 
have  the  filling  done  with  equipment  now  at  the  site, 
the  contractor  shall  complete  the  placing  of  ap¬ 
proximately  30,000  cubic  yards  of  material  neces¬ 
sary  to  bring  this  area  to  design  grade  as  directed 
by  the  contracting  officer. 

(2)  As  a  result  of  the  work  specified  in  para¬ 
graph  b  ( 1 )  above  the  time  fixed  for  completion  of 
all  work  under  the  contract  as  stated  in  paragraph 
2a  of  Change  Order  No.  5,  is  increased  from  nine 
hundred  thirty  ( 930 )  calendar  days  to  nine  hundred 
sixty  ( 960 )  calendar  days. 

( 3 )  The  work  performed  in  connection  with  the 
filling  of  the  remaining  portion  of  Spoil  Area  No.  I  to 
design  grade  will  be  paid  for  at  the  lump  sum  price 
of  $5,500,  which  sum  will  be  paid  with  the  final  pay¬ 
ment  to  be  made  under  the  contract. 

c.  In  view  of  the  future  usefulness  to  the 
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Government  of  the  contractor’s  paint  shop  and 
adjacent  shed,  these  structures  shall  be  left  intact 
by  the  contractor  and  title  thereto  shall  rest  with 
the  Government.  No  separate  payment  will  be  made 
therefor. 

3.  It  is  understood  and  agreed  that  on  account  of 
the  f oregoing  modification  of  said  contract  no  additional 
time  will  be  allowed  for  completion  of  the  work  except 
as  provided  in  paragraph  2b  (2)  above. 

4.  It  is  further  understood  and  agreed  that  all  other 
terms  and  conditions  of  said  contract  as  modified  by 
Change  Orders  Nos.  1  to  7  inclusive,  and  Supplemental 
Agreement  No.  1  shall  be  and  remain  the  same. 

*>.  This  Change  Order  being  in  excess  of  $500  in 
amount  does  not  become  effective  until  approved  by  the 
Governor,  The  Panama  Canal. 

6.  Therefore,  if  the  foregoing  modifications  of  said 
contract  are  satisfactory  please  note  your  acceptance 
thereof  in  the  space  provided  below. 

Very  truly  yours, 

E.  E.  Abbott, 

E.  E.  Abbott, 

Supervising  Engineer. 

The  foregoing  modifications  of  said  contract  are  hereby 
accepted : 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Partner 
Date  9/8/1943 
Okes  Construction  Company 
By  Martin  Wunderlich 
Title  Co-partner  Atty  in  fact 
Date  9/8/1943 
Approved  Sept.  9, 1943, 

Glen  E.  Edgerton 
Governor, 

The  Panama  Canal. 
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Joint  Exhibit  12-L 

Supplemental  Agreement  No.  1 
to 

Contract  No.  PClp-571 
for 

Excavation,  New  Gatun  Locks  Structure, 

South  Approach  Channel,  and 
Appurtenant  Works 

This  Supplemental  Agreement  entered  into  this 
twenty-second  day  of  July,  1943,  by  the  United  States 
of  America,  (hereinafter  called  “The  Government”), 
represented  by  the  Contracting  Officer  executing  this 
Supplemental  Agreement,  and  Martin  Wunderlich  Com¬ 
pany  and  Okes  Construction  Company,  ( hereinafter  call¬ 
ed  “The  Contractor” ) : 

Witnesseth  That: 

Whereas,  there  is  now  in  full  force  and  effect  between 
the  parties  hereto  a  certain  contract  numbered  PClp-571 
dated  January  6,  1941;  as  modified  by  Change  Order  No. 
1,  dated  April  19,  1941;  Change  Order  No.  2  dated 
July  29,  1941;  Change  Order  No.  3  dated  December  4, 
1941;  Change  Order  No.  4  dated  April  7,  1942;  Change 
Order  No.  5  dated  June  30,  1942;  Change  Order  No.  6 
dated  August  21,  1942;  and  Change  Order  No.  7  dated 
June  8,  1943;  (hereinafter  referred  to  as  “The  Con¬ 
tract”  )  which  provides  for  the  Excavation,  New  Gatun 
Locks  Structure,  South  Approach  Channel  and  Ap¬ 
purtenant  Works,  at  Gatun,  Canal  Zone,  to  be  completed 
in  accordance  with  paragraph  1-08  of  the  specifications 
thereunder,  as  amended,  and, 

Whereas,  in  order  to  expedite  the  shipment  of  equip¬ 
ment,  materials  and  supplies  urgently  needed  in  the 
prosecution  of  work  under  the  contract,  the  Government 
arranged  for  the  shipment  of  the  Contractor’s  cargo  via 
Army  Transports  for  the  account  of  The  Panama  Canal; 
and, 
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Whereas,  the  term  “Posted  Prices”  used  in  paragraph 
1-47  of  the  specifications  contemplated  prices  C.I.P. 
Canal  Zone  and  the  “Posted  Prices”  forming  the  basic 
schedule  were  C .I.F.  Canal  Zone,  but  due  to  certain  ship¬ 
ments  having  been  handled  by  other  Government 
agencies  since  April,  1942,  without  charges  to  date  for 
freight  and  insurance  which  cost  factors  have  been 
omitted  in  certain  “Posted  Prices”,  thereby  rendering 
ambiguous  and  inequitable  the  basis  of  supply  adjust¬ 
ments  under  the  contract;  and, 

Whereas,  it  is  desirable  to  amend  paragraph  1-47  of 
the  contract  specifications  to  eliminate  the  determina¬ 
tion  of  wage  rates  as  of  July  1, 1943,  and  to  provide  that 
price  adjustments  will  not  be  made  for  labor  and  supplies 
used  after  July  31,  1943,  in  order  that  final  settlement 
may  be  effected  expeditiously,  without  undue  expense, 
and  with  a  minimum  of  administrative  delay  and  incon¬ 
venience;  and, 

Whereas,  pursuant  to  the  First  War  Powers  Act  and 
Executive  Orders  Nos.  9001  and  9023,  issued  with  re¬ 
spect  thereto,  the  Governor,  The  Panama  Canal,  has  au¬ 
thorized  the  amendment  of  the  contract  so  as  to  make 
provisions  for  the  equitable  adjustment  of  the  contract 
prices  as  contemplated  by  paragraph  1-47  of  the  con¬ 
tract  specifications  and  to  amend  other  essential  par¬ 
ticulars  of  the  contract  and  has  found  that  such  amend¬ 
ments  will  facilitate  the  prosecution  of  the  war;  and, 

Whereas,  the  Contractor  has  agreed  to  modify  the 
Contract  as  hereinafter  specified: 

Now  Therefore,  the  parties  do  mutually  agree  to 
amend  the  contract  and  the  same  is  hereby  amended  as 
follows : 

Article  I.  The  amount  of  freight  charges  based  on 
commercial  freight  tariffs  of  the  steamship  conference 
or  prescribed  by  the  United  States  Maritime  Commis¬ 
sion,  plus  all  handling  charges,  at  rates  in  effect  on 
December  4,  1940,  as  determined  by  the  Contracting 
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Officer,  which  have  not  been  paid  by  the  Contractor  on 
deliveries  of  equipment,  materials,  and  supplies  under 
the  Contract  that  have  been  carried  by  the  U.  S.  Army 
Transport  Service,  for  which  the  freight  and  handling 
charges  will  be  assumed  by  the  Government,  will  be  de¬ 
ducted  from  sums  due  the  Contractor  on  the  final  estimate 
under  the  heading  of  “Services  Furnished  by  the 
Government.” 

Article  n.  It  is  understood  and  agreed  that  freight 
adjustments  will  not  be  made  for  major  supply  items 
upon  which  price  adjustments  are  made. 

Article  III.  The  “Posted  Prices”  specified  in  para¬ 
graph  1-47  are  changed  to  “Posted  Prices — C.I.F.  Canal 
Zone”,  and  adjustments  made  to  date  shall  be  corrected 
retroactively  to  April,  1942. 

Article  IV.  After  the  first  sentence  in  paragraph  l-47a 
insert : 

“Provided,  however,  the  determination  of  prevail¬ 
ing  hourly  wage  rates  effective  April  1,  1943,  will 
be  used  for  adjustments  during  the  period  July  1, 
1943,  to  July  31, 1943,  inclusive,  and  no  adjustments 
for  either  supplied  or  wages  will  be  made  for  pur¬ 
chases  made  or  work  performed  after  July  31, 1943.” 

Article  V.  This  Supplemental  Agreement  shall  be  sub¬ 
ject  to  the  approval  of  the  Governor,  The  Panama  Canal, 
and  shall  not  be  binding  until  so  approved. 
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In  Witness  Whereof,  the  parties  hereto  have  executed 
this  Agreement  as  of  the  day  and  year  first  above  writ¬ 
ten. 

United  States  of  America 
By  E.  E.  Abbott 
Title  Sup.  Engr. 

Martin  Wunderlich  Company 
By  Martin  Wunderlich 
Title  Co-Partner 
Okes  Construction  Company 
By  S.  R.  Ores 
Title  Partner 

Approved  Aug.  18, 1943, 

.Glen  E.  Edgerton 
Governor, 

The  Panama  Canal. 

Witnesses : 

E.  B.  Fontaine 
A.  W.  Schulte 

********** 

Joint  Exhibit  13-M 

Contract  No.  W-2134-Eng-766 

O.  I.  No.  2772 
Purchase  Request  No.  E-852 

Hire  Of  Plant  Or  Equipment 

This  contract  entered  into  this  24th  day  of  January  by 
Martin  Wunderlich  Co.-Okes  Construction  Co.  of  the  city 
of  Gatun  in  the  Canal  Zone,  hereinafter  called  the  con¬ 
tractor,  and  The  United  States  Of  America,  hereinafter 
called  the  Government,  represented  by  the  contracting 
officer  executing  this  contract,  witnesseth  that  the 
parties  hereto  mutually  agree  as  follows : 

Article  1.  Scope  of  this  contract.  The  contractor  doth 
hereby  hire  unto  the  Government  for  the  term  One 
hundred  five  days  beginning  January  27,  1942  and  end¬ 
ing  May  1,  1942,  with  all  labor  necessary  for  the  opera¬ 
tion  thereof,  the  following  described  equipment : 
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< a )  Six  ( 6 )  each,  Caterpillar  Tractor  with  LaPlant 
Choate  Carrimore;  (b)  Three  (3)  each,  Caterpillar  Trac¬ 
tor  with  Pushdozer;  (c)  One  (1)  each,  Caterpillar  Trac¬ 
tor  with  Bulldozer;  (d)  One  (1)  each,  Caterpillar  Auto 
Patrol ;  for  the  consideration  of :  ( a )  $32.11  per  unit  per 
hour  worked;  (b)  $19.09  per  unit  per  hour  worked;  (c) 
$23.34  per  hour  worked;  (d)  $12.09  per  hour  worked. 
Not  to  exceed  20  hours  per  day,  each.  In  strict  accordance 
with  the  specifications  attached  hereto  and  made  a  part 
hereof  and  designated  as  follows :  specifications  for  ren¬ 
tal  of  equipment,  paragraphs  1  to  9,  inclusive. 

Delivery  of  the  equipment  shall  be  made :  Area 
Engineer,  P.E.D.,  France  Field  Canal  Zone,  on  January 
27,  1942. 

********** 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  written. 

Martin  Wunderlich  Company- 
Okes  Construction  Co. 

By  Charles  Palda, 

Charles  Palda,  Partner  of  Firm. 
Contractor 
Drawer  “C”, 

Gatun,  Canal  Zone. 
(Business  Address) 

Two  witnesses : 

Houston  C.  Heizer 
Houston  C.  Heizer 
J.  B.  Martin 
J.  B.  Martin 

The  United  States  Of  America. 

By  Richard  W.  Bell, 

Richard  W.  Bell, 

2nd  Lieut.,  Corps  of  Engineers, 

Contracting  Officer. 
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Joint  Exhibit  14-N 

Contract 
( Construction ) 

Contract  No.  W  2134  eng-1246 
(O.  I.  DE  227) 
Negotiated  Contract 
N.  J.  Riebe 
Major,  C.  E. 
Contracting  Officer 
Martin  Wunderlich  Company 
Okes  Construction  Company 
Drawer  “C” 

Gatun,  Canal  Zone 
( Contractor ) 

Headquarters  Caribbean  Defense  Command 
Engineer  Service 
Office  Of  The  Division  Engineer 
Panama  Division 
(Department) 

Purchaser’s  and  Allocation  Symbols :  U.  S.  A.  7.20 
Contract  for  Installation  and  Completion  of  Non- 
structural  Improvements 
Amount  $317,880.00 
Place  XAD-LA-28 

To  be  paid  by  Finance  Officer,  Post  of  Corozal,  Canal 
Zone. 

Surety:  National  Surety  Corporation,  New  York,  N. 
Y.  The  supplies  and  services  to  be  obtained  by  this  in¬ 
strument  are  authorized  by,  are  for  the  purpose  set  forth 
in,  and  are  chargeable  to  Procurement  Authority  noted 
below,  the  available  balance  of  which  is  sufficient  to 
cover  cost  of  same : 

Eng.  32328  P  270-10  A  0905-23  E.S.A.  1942-43  $317,880.00 
Statutory  Authority  *  *  *  Title  II  of  the  First  War 
Powers  Act,  1941,  Act  of  December  18,  1941,  (Public 
Law  354-77th  Cong.),  and  Executive  Order  No.  9001, 
dated  December  27, 1941. 
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Contract  for  Construction 

This  Contract,  entered  into  this  17th  day  of  July,  1942 
by  The  United  States  of  America,  hereinafter  called  the 
Government,  represented  by  the  contracting  officer 
executing  this  contract,  and  Martin  Wunderlich  Com¬ 
pany,  Okes  Construction  Company,  a  joint  venture  con¬ 
sisting  of  Martin  Wunderlich  Company,  a  partnership 
consisting  of  Martin  Wunderlich,  Theodore  Wunderlich, 
Marie  Wunderlich  and  Muriele  Wunderlich,  Co-partners 
jointly  and  severally,  and  Okes  Construction  Company  a 
partnership  consisting  of  Day  Okes,  Sid  R.  Okes  and 
Charlie  Palda,  Co-partners  jointly  and  severally,  joint 
contractors  and  Co-adventurers,  jointly  and  severally, 
and/or  their  successors  of  the  city  of  Gatun  in  the  Canal 
Zone  hereinafter  called  the  contractor,  witnesseth  that 
the  parties  hereto  do  mutually  agree  as  follows : 

Article  1.  Statement  of  work. — The  contractor  shall 
furnish  the  materials,  and  perform  the  work  for  Installa¬ 
tion  and  Completion  of  Non-structural  Improvements, 
XAD-LA-28,  in  accordance  with  their  bid  dated  July  17, 
1942,  and  all  as  set  forth  in  Schedule  “A”  attached  here¬ 
to  and  made  a  part  of  this  contract,  for  the  consideration 
of  Three  hundred  seventeen  thousand  eight  hundred 
eighty  dollars  and  no  cents  ($317,880.00)  in  strict  ac¬ 
cordance  with  the  specifications,  schedules,  and  draw¬ 
ings,  all  of  which  are  made  a  part  hereof  and  designated 
as  follows:  Drawings  Nos.  5637  and  12445-59,  General 
Conditions  dated  April  15,  1942,  See  Schedule  “A”  at¬ 
tached  hereto  and  made  a  part  of  this  contract. 

The  work  shall  be  commenced  within  ten  ( 10 )  calen¬ 
dar  days  after  date  of  receipt  of  notice  to  proceed,  to 
wit,  on  or  before  7/27/42,  and  shall  be  completed  as  fol¬ 
lows:  Runway  100'  x  6,000'  within  60  calendar  days; 
Runway  200'  x  6,000'  within  90  calendar  days.  All  other 
work  within  120  calendar  days  from  date  of  delivery  of 
construction  equipment  to  job  site. 


In  Witness  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  written. 

The  United  States  of  America, 
By  N.  J.  Riebe, 

N.  J.  Riebe,  Major  C.  Z., 
Contracting  Officer 
Panama  Division 
Martin  Wunderlich  Company 
Okes  Construction  Company 
Martin  Wunderlich  Company, 

By  Martin  Wunderlich 
Okes  Construction  Company 
By  S.  R.  Okes 
Contractor. 

Drawer  “C”, 

Gatun,  Canal  Zone. 

(Business  Address) 


Two  Witnesses : 
R.  E.  Bauguss 
R.  E.  Bauguss 
A.  W.  Schulte 
A.  W.  Schulte 


* 


****** 


Joint  Exhibit  15-0 


Agreement  No.  13 
Principal  Contract  No.  W-8022-Eng.-3 
Equipment  Rental  Agreement 
( For  Use  Under  Cost-Plus-A-Fixed-Fee  Contract) 
Lessee :  Martin  Wunderlich  Company 
Lessor:  Martin  Wunderlich  Co.-Okes  Construction  Co. 
Place:  Los  Angeles,  California 

This  Agreement,  entered  into  this  5th  day  of  October, 
1942,  by  Martin  Wunderlich  Co.-Okes  Construction  Co. 
a  partnership  consisting  of  Martin  Wunderlich  Co., 
Jefferson  City  Missouri  and  the  Okes  Construction  Co., 
St.  Paul,  Minnesota  hereinafter  called  the  Lessor,  and 
Martin  Wunderlich  Company  a  partnership  consisting 
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of  Martin  Wunderlich,  Marie  Wunderlich,  E.  Murielle 
Wunderlich,  Anne  M.  Wunderlich,  Theodore  Wunder¬ 
lich  in  the  City  of  Jefferson  City,  in  the  State  of  Missouri 
hereinafter  called  Lessee, 

Whereas,  the  Lessee  has  heretofore,  to  wit,  on  the 
22nd  day  of  August,  1942,  entered  into  a  contract  here¬ 
inafter  called  the  principal  contract,  with  the  United 
States  of  America,  hereinafter  called  the  Government,  for 
the  construction  of  portions  of  the  pioneer  highway  in 
Central  America ;  from  San  Isidora  in  Costa  Rica,  south 
to  the  Panama  Border,  thence  to  the  vicinity  of  El 
Volcan,  Panama,  and  from  Concepcion,  Panama  to 
David,  Panama. 

Whereas,  the  Lessor  has  agreed  to  rent  to  the  Lessee 
for  use  in  connection  with  the  aforementioned  construc¬ 
tion  the  equipment  listed  on  Schedule  “A”  attached  here¬ 
to  and  made  a  part  hereof;  and 

Whereas,  the  Lessor  has  read  and  is  familiar  with 
each  and  every  part  of  said  principal  contract,  and  the 
respective  rights,  powers,  benefits  and  liabilities  of  the 
Lessee  and  the  Government  thereunder; 

Now,  Therefore,  This  Agreement  Witnesseth:  That 
the  parties  hereto  do  mutually  agree  as  follows: 

Article  I 

The  Equipment:  The  Lessor  shall  furnish  the  equip¬ 
ment  listed  on  Schedule  “A”  attached  hereto  and  made  a 
part  hereof.  Equpiment  shall  be  in  condition  to  render 
efficient,  economical  and  continuous  service  and  shall 
be  equipped  with  all  mechanical  devices  and  equipment 
required  by  Federal,  State  and  local  authorities,  provid¬ 
ed  that  nothing  in  this  article  shall  be  construed  to  limit 
the  authority  of  the  Contracting  Officer  to  prohibit  the 
use  of  any  piece  of  equipment  which,  in  the  opinion  of 
the  Contracting  Officer,  is  mechanically  unsafe  for  use. 
Each  piece  of  equipment  shall  be  registered  by  the 
Lessor  with  all  Federal,  State  and  local  authorities  re- 
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quiring  registration,  and  registration  plates  or  other  evi¬ 
dence  of  registration  shall  be  displayed  in  accordance 
with  the  requirements  of  the  registering  authority.  Each 
piece  of  equipment  shall  be  clearly  marked  with  the 
identification  number  assigned  to  it  on  Schedule  “A”. 
Every  piece  of  equipment  will  be  inspected  at  the  point 
of  origin  by  a  representative  of  the  Contracting  Officer 
and  shall  be  satisfactory  to  him  before  it  is  loaded  on 
a  common  carrier  for  shipment  to  the  site  of  the  work. 


In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  as  of  the  day  and  year  first  above  writ¬ 
ten. 

Martin  Wunderlich  Company 
Okes  Construction  Company 
Lessor 

By  Martin  Wunderlich 
S.  R.  Okes 

Martin  Wunderlich  Company 
Lessee 

By  E.  J.  Palo 
General  Manager 

Witness : 

(1)  A.  W.  Schulte 

(2)  B.  Johnston 

( 1 )  Ellen  E.  Bowers 

( 2 )  M.  K.  Ramsey 

***•»*«*«• 

Approved : 

F.  S.  McNamara 
F.  S.  McNamara 
Major,  Corps  of  Engineers 
Contracting  Officer 

***###«•#** 


Joint  Exhibit  16-P 

Martin  Wunderlich  Co.-Okes  Construction  Co. 
Summary  of  Operations  (Accrual  Basis) 


Contract 

No. 


Location 
Fiscal  year  ended  1-31-42 

PClp-571  Gatun,  Canal  Zone  Excavation 

•See  paragraph  numbered  4  of  Joint  Stipulation. 


Date  of  Date  of* 
Description  Contract  Completion 


1-6-41 


10-9-43 


Estimates  Miscellaneous 


Total 


14,351,118.09  $115,734.36  $4,466,852.45 


Contract 

No.  Location  Description 

Fiscal  year  ended  12-31-42 

PClp-571  Gatun,  Canal  Zone  Excavation 

W-2134-eng-766  France  Field,  C.  Z.  Excavation 
W-2134-eng-1246  Nicaragua  Airport  runways 

13  Costa  Rica  Rental  of  equip¬ 

ment 

♦Credits  (Minus  figures) 

~  See  paragraph  numbered  4  of  Joint  Stipulation. 


Joint  Exhibit  17-Q 

Martin  Wunderlich  Co.-  Okes  Construction  Co. 
Summary  of  Operations  (Accrual  Basis) 

Date  of  Date  of-^ 


Contract  Completion  Estimates  Miscellaneous  Total 


1-  6-41 
1-24-42 
7-17-42 
10-  3-42 


10-  9-43 
4-23-42 
4-  7-43 

11- 26-43 


$5,418,635.14 

438.610.29 

311.669.30 
81,264.00 


$121,314.62 


976.84* 


$5,539,949.76 

438,610.29 

310,692.46 

81,264.00 


$6,250,178.73  $120,337.78  $6,370,516.51 


Costs 

$2,049,044.84 


•  » 


Costs 

$2,373,876.65 

270,562.46 

105,910.94 

15,417.11 

$2,765,767.16 
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Joint  Exhibit  23-W 
Construction  Section 

28  August  1943 

Wunderlich,  Martin  Company 
Okes  Construction  Company 
Drawer  “C” 

Gatun,  Canal  Zone 
Gentlemen: 

Current  contracts  of  your  firm  with  this  office,  final 
payment  not  having  been  made  prior  to  April  28,  1942, 
can  in  our  opinion  be  evaluated  at  this  time  and  costs 
determined  with  reasonable  accuracy.  In  this  connec¬ 
tion,  it  is  desired  that  complete  financial  statements  be 
presented  for  review  of  this  office  with  respect  to  the 
applicable  provisions  of  Section  403  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act  pertaining 
to  renegotiation  of  contracts.  It  is  desired  that  a  com¬ 
plete  statement  be  presented  as  reported  for  income  tax 
purposes  during  the  contractor’s  fiscal  year  on  or  be- 
for  the  end  of  1942,  or  the  contractor’s  fiscal  business, 
if  such  fiscal  business  ended  after  December  31,  1942, 
but  on  or  before  June  30,  1943,  substantially  per  Forms 
PAS-13. 

It  is  desired  also  that  each  individual  contract  be  re¬ 
ported  separately  on  the  above  fiscal  basis,  and  also  on 
a  complete  and  overall  basis  on  Forms  PAS-CD-6,  at¬ 
tached. 

Contracts  under  consideration  are: 

W  2134  eng-1246  W  2134  eng-1472  W  2134  eng-1478 

The  above  information  is  requested  at  the  earliest 
possible  moment.  Please  acknowledge. 

Yours  very  truly, 

N.  J.  Riebe 
N.  J.  Riebe 
Lt.  Col.,  C.  E., 

Contracting  Officer, 
Construction  Section. 

Incl. 

Form  PAS-CD-6 
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Joint  Exhibit  24-X 

Martin  Wunderlich  Company- 
Okes  Construction  Company 
Joint  Contractors 
Panama  Canal  Project  PClp-571 
Main  Office 

Drawer  C,  Gatun,  Canal  Zone 
E.  1501  First  National  Bank  Building 
St.  Paul,  Minn. 

September  13,  1943 

Headquarters  Panama  Canal  Dept. 

Panama  Engineer  Division 
Construction  Section 
P.  O.  Box  5043 
Ancon,  Canal  Zone. 

Gentlemen : 

This  is  to  acknowledge  receipt  of  your  letter  of  August 
28,  1943. 

We  wish  to  advise  that  we  will  furnish  you  with  all 
requested  cost  information  as  soon  as  all  costs  are 
assembled  and  schedules  are  completed. 

Yours  very  truly, 

Martin  Wunderlich  Company- 
Okes  Construction  Company 

By  J.  F.  Handy 
J.  F.  Handy 
Office  Manager 
JFH  :js 


399 


Joint  Exhibit  25- Y 


February  9,  1944 

Martin  Wunderlich  Company, 

Okes  Construction  Company, 

Drawer  C., 

Gatun,  Canal  Zone. 

Gentlemen: 

Reference  is  made  to  conference  held  on  December  13, 
1943,  between  your  representatives,  Messrs.  Martin 
Wunderlich  and  J.  F.  Handy,  and  Mr.  Ralph  E.  Dippell 
of  the  Price  Adjustment  Section,  Panama  Engineer 
Division,  for  the  purpose  of  discussing  the  applicability 
of  the  Renegotiation  Statute  to  your  contracts  W-2134- 
eng-1246,  -1472  and  -1478.  Mr.  Wunderlich  explained  at 
that  time  that  he  would  be  in  a  position  to  furnish  the 
required  renegotiation  data  on  approximately  January 
15,  1944. 

There  are  enclosed  for  execution  in  triplicate  standard 
forms  for  reporting  the  desired  information.  Forms 
PAS-CD-6  are  for  reporting  final  costs  incurred  under 
each  contract;  PAS-13  for  reporting  overall  work  com¬ 
pleted  during  the  fiscal  year  1943;  and  Preliminary  In¬ 
formation  Form  for  reporting  business  history  and  es¬ 
tablishment  of  the  firm.  It  is  requested  that  these  forms 
be  returned  to  the  undersigned  at  Post  Office  Box  5043, 
Ancon,  Canal  Zone. 

Very  truly  yours, 

Ross  E.  Windom, 

Colonel,  Corps  of  Engineers, 
Division  Engineer. 

3  Incls : 

3  sets  of  PAS-CD-6 
1  set  of  PAS-13 

1  set  of  Preliminary  Information 

***#*■»*•*** 


Form  No.  PAS-13 


Contractor : 


Joint  Exhibit  2G-Z 
Summary  of  Profit  and  Loss 
For  the  period  from - 19 —  to  — 


Address : 


Construction  Contracts  Subject 
to  Renegotiation 


Lump-Sum  &  Cost-Plus-A  Joint 
Unit-Price  Fixed-Fee  Ventures 
Contracts  Contracts 


Other  Other 

Construction  Business 
Business 


Total 


(A)  (B) 

1.  Gross  Contract  Earnings .  .  . 

2.  Job  Costs  (Net)  .  .  . 

3.  Gross  Job  Profit  .  .  . 

4.  Gross  Job  Profit  in  %  of  Gross  Contract  Earnings .  .  . 

5.  General  and  Administrative  Expense  . ,  .  . 

6.  Net  Operating  Profit . .  .  . 

7.  Net  Oper.  Profit  in  %  of  Gross  Contract  Earnings  .  .  . 

8.  Other  Income  (or  Deductions) — Net  .  .  . 

9.  Net  Profit  Before  Taxes  on  Income .  .  . 

If  this  is  a  consolidated  statement,  indicate  name  and  address  of  subsidiaries  included. 
See  Notes  on  Attached  Sheet. 
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Form  No.  PAS-13-a 


Schedule  A 


Summary  of  Profit  and  Loss 

For  the  period  from  to 

Contractor: 

Address : 

As  Reported  by  Contractor  As  Adjusted  by  U.  S.  E.  D. 


Construction  Contracts  Subject  to  Renegotiation  Construction  Contracts  Subject  to  Renegotiation 


Lump-Sum  &. 

Cost-Plus-A 

Other 

Lump-Sum  & 

Cost-Plus-A 

Other 

Unit-Price 

Fixed-Fee 

Joint 

Construction 

Other 

Unit-Price 

Fixed-Fee 

Joint 

Construction 

Other 

Contracts 

Contracts 

Ventures 

Business 

Business 

Tota: 

Contracts 

Contracts 

Ventures 

Business 

Business 

Total 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

1.  Gross  Contract  Earnings 

2.  Job  Costs  (Net) 

3.  Gross  Job  Profit 

4.  Gross  Job  Profit  in  %  of  Gross 
Contract  Earnings 

5.  General  and  Adm.  Expense 

6.  Net  Operating  Profit 

7.  Net  Operating  Profit  in  %  of 
Gross  Contract  Earnings 

8.  Other  Income  (or  Deductions) 
—Net 

9.  Net  Profit  Before  Taxes  on  In¬ 
come 

10.  %  of  Net  Profit  to  Gross  Con¬ 
tract  Earnings 
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Form  No.  PAS-13-b 


Contractor 


•Schedule  B 


Summary  of  Profit  and  Loss — Renegotiable  Contracts 
Period 

FIXED  PRICE  CONTRACTS 


Contract 

LOCATION  AND  DESCRIPTION  No.  Agency 


PROFIT 

Contract  . 

Earnings  Costs _ Amount  #  of  Earnings 


TOTALS 


FIXED  FEE  CONTRACTS 


FIXED  PRICE  CONTRACTS 


LOCATION  AND 
DESCRIPTION 


Contract 
No.  Agency 


PROFIT 


Contract 


PROFIT, 


Reimbursable  Fees  Non-Rcimbur- 

Costa  Earned  sable  costs  AMOUNT  c/r  to  Reim.  Earnings  Costs  AMOUNT  OF  EARNINGS 


TOTALS 


•NOTE:  The  arrangement  of  this  form  is  a  suggestion  only  and  is  not  to  be  construed  as  mandatory.  Alternate  head¬ 
ings  are  suggested  for  use  in  preparing  cost  analysis  reports  on  construction  and  architect-engineer  contracts  renego¬ 
tiated  on  an  overall-profits  basis  (1)  where  only  fixed  price  contracts  are  included,  and  (2)  where  both  fixed  price  and 
fixed  fee  contracts  are  included.  This  is  also  suggested  for  use  in  reports  of  cases  renegotiated  on  a  group  contract 
basis. 


405 


Form  No.  PAS-13-c 


*  Schedule  B-l 


Contractor 

Breakdown  of  Job  Costs — Renegotiable  Contracts 


Period 


ITEMS  OF  COST 


Contract  Number: 

Total 

Total  Job  Costs 

| 

1 

1 

Adjustments  by  U.  S.  E.  D.| 

1  1  1  1  I 

Total  Adjusted  Job  Costs  1 


to  Total  Job  Costs 

1 

1  1  1 

•NOTE:  The  arrangement  of  this  form  is  a  suggestion  only  and  is 
not  to  be  construed  as  mandatory.  No  standard  breakdown  of  job  costs 
is  to  be  used.  The  schedule  will  reflect  the  breakdown  in  the  same  form 
as  reported  by  the  contractor.  Total  job  costs  shown  on  this  schedule 
must  agree  with  total  job  costs  on  Schedule  B. 
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Form  No.  PAS-13-d 


‘Schedule  C 


Contractor 


Summary  Statement  of  Profit  and  Loss 


Years  Ending 


1942 


1936  1937  193S  1939  1940 


Renegotiate 
Fixed 
1941  Price 


Renegotiate 

Fixed 

Fee 


Non-Renego- 

tiable 


TOTAL 


1936 

to 

1939 

Inclusive 


1936 

to 

1941 

Inclusive 


Gross  Contract  Earnings 
Job  Costs — Net 
Gross  Job  Profit 
r/e  of  Job  Profit  to  Earnings 
General  and  Administrative  Ex¬ 
pense 

r/c  of  Gen.  and  Adm.  Expense  to 
Earnings 
Operating  Profit 

c/r  of  Operating  Profit  to  Earnings 
Other  Income 

Net  Profit  Before  Income  Taxes 
%  of  Net  Profit  to  Earnings 
Federal  Income  Taxes 
Net  Profit 
9 c  to  Earnings 


TOTAL 


♦NOTE:  The  arrangement  of  this  form  is  a  suggestion  only  and  is  not  to  be  construed  as  mandatory.  The  form  is 
intended  for  use  in  preparing  cost  analysis  reports  on  construction  and  architect-engineer  contracts  renegotiated  on 
an  overall  profits  basis. 
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*  Schedule  D 


Contractor 


General  and  Administrative  Expense 
Period 


As  Reported  Adjustments  As  Adjusted  °/c  to 

_  By  By  By  Contract 

ITEM  Contractor  C.  A.  U.  C.  A.  U.  Earnings 


TOTALS 


•NOTE :  The  arrangement  of  this  form  is  a  suggestion  only  and  is  not 
to  be  construed  as  mandatory.  The  form  is  intended  for  use  in  preparing 
cost  analysis  reports  on  construction  and  architect-engineer  contracts 
renegotiated  on  an  overall  profit  basis. 

*«*****«-•* 


Form  No.  PAS-13-f  ^Schedule  D-l 

Contractor 

Schedule  of  Compensation  Paid  to  Executives 
Years  1939  to  1942,  Inclusive 

Total  Compensation  Paid 

Name  Title  1939  1940  1941  1942 


Totals 
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*Note:  The  arrangement  of  this  form  is  a  suggestion 
only  and  is  not  to  be  construed  as  mandatory.  The  form 
is  intended  for  use  in  preparing  cost  analysis  reports  on 
construction  and  architect-engineer  contracts  rene¬ 
gotiated  on  an  overall  profits  basis. 


********** 
Form  No.  PAS-13-g  *  Schedule  E 

Contractor 

Analysis  of  Other  Income 
Year  Ending 

As  Reported  Adjustments  As  Adjusted 
By  By  By 

ITEM  Contractor  C.  A.  U.  C.  A.  U. 


Totals 

*Note:  The  arrangement  of  this  form  is  a  suggestion 
only  and  is  not  to  be  construed  as  mandatory.  The  form 
is  intended  for  use  in  preparing  cost  analysis  reports 
on  construction  and  architect-engineer  contracts  rene¬ 
gotiated  on  an  overall  profits  basis. 
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Notes  on  Form  No.  PAS-13. 

Item  1 — Gross  Contract  Earnings — This  item  is  in¬ 
tended  to  reflect  total  dollar  volume  of  contract  work, 
including  supplemental  agreements  and  change  orders. 
On  lump-sum  and  unit-price  contracts,  other  than  joint 
ventures,  show  total  contract  price.  On  cost-plus-a-fixed 
fee  contracts,  other  than  joint  ventures,  show  total  fees 
and  costs.  On  joint  venture  fixed-price  contracts  include 
your  proportionate  share  of  the  total  contract  price.  On 
joint  venture  cost-plus-a-fixed-fee  contracts  include  your 
proportionate  share  of  the  total  fees  and  costs.  Attach 
supporting  schedule  showing  contract  numbers,  con¬ 
tracting  agencies,  and  total  contract  earnings  (or  total 
fees  and  costs — on  cost-plus-a-fixed-fee  contracts ) , 
separately  grouped  as  follows : 

( a )  Renegotiable  lump-sum  and  unit-price  contracts. 

(b)  Renegotiable  cost-plus-a-fixed  fee  contracts. 

(c)  Renegotiable  joint  venture  interests.  (If  joint 
venture  undertakings  have  been  renegotiated, 
include  under  “Other  Construction  Business”, 
column  (D) .  If  joint  venture  undertakings  have 
not  been  renegotiated,  include  under  “Joint 
Ventures”,  column  (C). 

(d)  Other  contracts. 

For  definition  of  contracts  subject  to  renegotiation, 
see  Section  403  of  Public  Law  528,  approved  April  28, 
1942,  and  amendments  thereto  contained  in  Section  801 
of  Public  Law  753,  approved  October  21, 1942. 

Item  2 — Job  Costs  (Net) — Attach  supporting  schedule 

showing  itemization  of  job  costs  by  contracts.  Show 
only  major  items,  as  carried  on  your  books — group  minor 
items  of  cost.  List  applicable  credits  for  discounts  taken, 
salvage  value  of  equipment  and  material  at  end  of  job, 
and  miscellaneous  income  from  job  operations. 


412 


On  cost-plus-a-fixed  fee  contracts,  show: 

(a)  Total  amount  of  reimbursable  vouchers. 

(b)  Direct  non-reimbursable  charges  (itemize), 
such  as:  reimbursement  vouchers  disallowed, 
executive  salaries  chargeable  to  cost-plus-a- 
fixed-fee  contract  work,  interest  chargeable  to 
cost-plus-a-fixed-fee  contract  work,  and  other 
direct  charges  not  reimbursable. 

(c)  Miscellaneous  cost-plus-a-fixed-fee  contract  in¬ 
come  ( itemize ) ,  such  as  rentals  earned  on  own 
construction  plant  and  equipment  on  cost-plus- 
a-fixed-fee  contract  work. 

(d)  Job  costs  (Net). 

Under  joint  ventures,  show  as  “Job  Costs  (Net)” 
your  proportionate  share  of  the  total  cost. 

Item  5 — General  and  Administrative  Expense — At¬ 
tach  supporting  schedule  showing  itemization  as  shown 
on  your  books. 

Item  8 — Other  Income  (or  Deductions) — Net — At¬ 
tach  supporting  schedule  showing  details.  Include  mis¬ 
cellaneous  income,  such  as  rentals  received  from  joint 
ventures  and  others,  interest  received,  profit  on  sales  of 
equipment,  etc. 

Item  9 — Net  Profit  Before  Taxes  on  Income — Where 
an  income  tax  return  has  been  prepared  and/or  filed, 
the  total  net  profit  reported  on  Form  PAS  13  should 
agree  with  the  tax  return.  If  these  do  not  agree,  a  re¬ 
conciliation  statement  should  be  submitted. 

General — Attach  statement  briefly  setting  forth  con¬ 
ditions  with  respect  to: 

(a)  Depreciation  policy  relative  to  construction 
plant  and  equipment  and  method  of  charging  such 
costs  to  job  costs. 

(b)  Method  for  apportioning  general  and  adminis¬ 
trative  expense  to  fixed  price  contracts,  to  cost-plus- 
a-fixed-fee  contracts,  and  to  joint  venture  interests 
subject  to  renegotiation,  and  to  other  business. 


( c )  Basis  of  compensation  to  officers,  if  a  corpora¬ 
tion;  to  partners,  if  a  partnership;  to  individual,  if  a 
proprietorship.  Include  schedule  of  all  compensation 
paid  at  rates  in  excess  of  $9,000  per  year  to  any  one 
person  during  the  current  year  and  comparative  com¬ 
pensation  for  each  of  the  preceding  three  years. 

(d)  Retirement  fund  or  pension  plan,  if  any,  for 
officers,  and/or  employees. 

(e)  Commissions  and/or  bonuses  paid  to  others. 

(f)  Extraordinary  reserves  (reserves  for  contin¬ 
gencies,  etc.) — amounts  set  up,  source  of  funds,  etc. 

( g)  Excess-profits  tax  credit  and  basis  of  computa¬ 
tion. 

(h)  Financial  interest  in  any  subcontractor,  any 
supplier  of  material,  or  any  concern  from  which  con¬ 
struction  plant  of  equipment  has  been  acquired  or 
rented. 

■ifr  <5*  w  #*•**<*##♦ 

Joint  Exhibit  27-AA 

PAS-CD 
Form  No.  6 
(Rev.  9-28-42) 

Bureau  of  Budget  Approval  No. 

49-ST005-42 
Expiration  date  2-1-43 
War  Department 
Office  of  the  Chief  of  Engineers 
Washington,  D.  C. 

Construction  Contractor 
Final  Report  of  Project  Costs 

Under  Contract  No. - dated - covering 

construction  of - at - 

(Brief  Description)  (Location 

for  period  beginning - 194 — ,  ending - , 

194 —  by - Address - 

(Name  of  Contractor  (Street) 

(P.  O.  Box,  etc.)  (City) 


(Date) 
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To - 

In  compliance  with  your  request  of - ,  194 — , 

the  following  statement  pertaining  to  costs  actually  in¬ 
curred  in  construction  of  above  project  is  submitted 


for  your  information: 

1.  Original  contract  price . $ - 

Net  value  authorized  change 
orders  and/or  supplemental 

agreements . $ - 

Revised  contract  price .  $■ 


2.  Total  job  costs  as  shown  by  my  books,  subdivided  as 
follows : 

A.  Materials : 

( 1 )  Total  purchases . $ - 

Less  materials  not  used  . .  $ - 

Value  materials  used  or  in¬ 
corporated  in  the  work  $ - 

B.  Labor : 

(1)  Direct  labor . $ - 

(2)  Supervisory  labor . $ - 

Total .  $ - 

C.  Subcontracts : 

( 1 )  Paid  and  to  be  paid  to  sub¬ 
contractors  .  $ - 

D.  Construction  plant  and  equipment: 

( 1 )  Rentals  paid  to  others  . . .  $ - - 

(2)  Rental  charged  for  use  of 

previously  owned  construc¬ 
tion  plant  and  equipments - 

(3)  Value  construction  plant 
and  equipment  purchased 
and  charged  as  job  cost  . . 

. $ - 

Less  estimated  final  sal¬ 
vage  value  .  .$ - 


L 


0 
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(4)  Rental  charged  for  use  of 
own  new  plant  and  equip¬ 
ment  . $ - 

Total  construction  plant 
and  equipment  rental  paid 
and/or  charged  (Items 
D-l,  2  &  4 ) .  $■ 

E.  Miscellaneous: 

( 1 )  Bond  Premium  ( if  any ) . $ 


(2)  Insurance:  Public  liability,  work¬ 
men’s  compensation,  old  age  and  un¬ 
employment  insurance  on  employees 
engaged  on  work  at  the  project  site: 


Net  Premiums . $- 

(3)  Traveling  expenses . $ 

(4)  Telephone  and  telegraph . $• 


(5)  Other  costs  (Itemize) 

- $- 

- $- 

- $- 

- $- 

- $- 

- $- 

- $- 


Total  other  costs . $ 

F.  Total  job  costs . $• 


3.  Summary 

A!  Revised  contract  price  after  allowing 
for  change  orders  and/or  extras  au¬ 


thorized  . $■ 

B.  Total  job  costs . $ 

C.  Gross  job  profits . $• 


416 


4.  If  any  of  the  following  items  are  included  in  your 
job  cost,  give  the  amount  charged  and  explain  the 
basis  for  including  the  items  in  job  cost: 

A.  Commission  or  other  expense  for  ob¬ 
taining  the  contract . $ - 

B.  Home  office  overhead . $ - 

C.  Salaries,  wages,  commissions  or  other 
remuneration  to  yourself,  if  individual ;  to 
officers  or  stockholders,  if  a  corporation; 

to  members  of  the  firm,  if  partnership  . . .  $ - 


D.  Compensation  paid  at  rate  in  excess  of 
$9,000  per  annum  to  any  one  person. 

Name  Position  Compensation 


5.  General 

A.  Attach  a  list  of  the  subcontractors  em¬ 
ployed  on  this  contract  showing  name  and 
address  of  each  subcontractor,  amount  of 
his  subcontract,  and  work  covered. 

B.  Are  you  directly  or  indirectly  interested 
in  any  of  the  subcontractors  or  any  of  the 
firms  or  corporations  from  whom  you 
have  purchased  materials  or  equipment 

for  this  contract? - .  If  answer  is 

Yes,  explain  fully. 
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C.  Explain  basis  of  equipment  rentals  paid 
to  others  or  included  as  project  item  of 
cost  for  use  of  your  own  equipment  - 


7.  Certificate 

I,  - ,  do  hereby  certify  that  I  am 

the  duly  qualified - of 

(sole  owner,  partner,  officer) 

— - ;  further,  that  the 

foregoing  statements  are  correct  to  the  best  of  my 
knowledge  and  belief 

In  Witness  Whereof,  I  have  hereunto  affixed  my  hand 

and  the  seal  of  the - this - 

day  of - ,  194 — . 

( Corporate  Seal )  - 

******** 


* 
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Joint  Exhibit  28-BB 

W.  D.  Contract  Form  No.  2 

Contract  No.  W  2134  eng-1472 
( O.  I.  DE  281 ) 
Negotiated  Contract 
Don  Early 
Don  Early 
Captain,  C.  E. 

Contracting  Officer,  for  and  in 
the  Absence  of  N.  J.  Riebe,  Lt. 
Col.,  C.  E.  Contracting  Officer. 
Unit  Price 

Construction  Contract 
War  Department 

Headquarters,  Caribbean  Defense  Command 
Panama  Engineer  Division 
Construction  District 


Martin  Wunderlich  Company- 
Okes  Construction  Company 
Drawer  “C” 

Gatun,  Canal  Zone 
(Contractor) 


Contract  for  Construction  and  Completion  of  Access 
Roads  to  Magazine  Area 
Amount  $36,143.90  (Estimated) 

Location  Fort  Gulick,  Canal  Zone 
Payment :  To  be  made  by  Finance  Officer, 

Post  of  Corozal,  Canal  Zone. 

The  supplies  and  services  to  be  obtained  by  this  in¬ 
strument  are  authorized  by,  are  for  the  purpose  set  forth 
in,  and  are  chargeable  to  Procurement  Authority  noted 


¥ 


419 


below,  the  available  balance  of  which  is  sufficient  to 
cover  cost  of  same: 

Project  16  Eng.  32328  P  270-07  A  0905-23  E.S.A. 

1942-43— $36,143.90 

This  contract  is  authorized  by  the  following  laws: 

Statutory  Authority  *  *  *  Title  II  of  the  First  War 
Powers  Act,  1941,  Act  of  December  18,  1941  (Public 
Law  354 — 77th  Cong. ) ,  and  Executive  Order  No.  9001, 
dated  December  27, 1941. 

Contract  for  Construction 

This  Contract,  entered  into  this  30th  day  of  March, 
1943,  by  The  United  States  of  America,  hereinafter  call¬ 
ed  the  Government,  represented  by  the  contracting  of¬ 
ficer  executing  this  contract,  and  Martin  Wunderlich 
Company-Okes  Construction  Company,  a  joint  venture 
consisting  of  Martin  Wunderlich  Company,  a  partner¬ 
ship  consisting  of  Martin  Wunderlich,  Theodore  Wun¬ 
derlich,  Marie  Wunderlich  and  Muriele  Wunderlich,  Co¬ 
partners  jointly  and  severally,  and  Okes  Construction 
Company,  a  partnership  consisting  of  Day  Okes,  Sid  R. 
Okes  and  Charlie  Palda,  Co-partners  jointly  and 
severally,  joint  contractors  and  co-adventurers,  jointly 
and  severally,  and/or  their  successors,  hereinafter  called 
the  contractor,  witnesseth  that  the  parties  hereto  do 
mutually  agree  as  follows : 

Article  1.  Statement  of  work. — The  contractor  shall 
furnish  the  equipment  and  perform  the  work  for  con¬ 
struction  and  completion  of  Access  Roads  to  Magazine 
Area,  Ft.  Gulick,  Canal  Zone,  in  accordance  with  their 
proposal  dated  March  6,  1943,  as  accepted  and  set  forth 
in  Schedule  “A”  attached  hereto  and  made  a  part  of  this 
contract;  all  the  terms  and  conditions  of  the  letter  con¬ 
tract  dated  March  30,  1943,  are  merged  in  and  super¬ 
seded  by  this  formal  contract  for  the  consideration  of  an 
estimated  sum  of  Thirty  six  thousand  one  hundred 
forty  three  dollars  and  ninety  cents  ($36,143.90)  in 


420 


strict  accordance  with  the  specifications,  schedules,  and 
drawings,  all  of  which  are  made  a  part  hereof  and 
designated  as  follows:  Drawings  Nos.  4745  and  4746; 
General  Conditions  dated  January  1,  1943;  See  Schedule 
“A”  attached  hereto  and  made  a  part  of  this  contract. 

The  work  shall  be  commenced  within  five  (5)  calendar 
days  after  date  of  receipt  of  letter  contract,  to  wit,  on 
or  before  April  5,  1943,  and  shall  be  completed  within 
forty-five  (45)  calendar  days  after  date  of  receipt  of 
letter  contract,  to  wit,  on  or  before  May  15, 1943. 


In  Witness  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  -written. 

The  United  States  Of  America 

By  Don  Early 

Don  Early,  Captain,  C.  E., 

Contracting  Officer,  for  and  in 
the  absence  of  N.  J.  Riebe,  Lt. 
Col.,  C.  E.,  Contracting  Officer, 
Construction  District,  P.  E.  D. 
Martin  Wunderlich  Company- 
Okes  Construction  Company 
( Contractor ) 

By  B.  H.  Stewart,  ' 

B.  H.  Stewart,  i  Attorney 
By  J.  F.  Handy,  "  in  Fact 
J.  F.  Handy, 

Drawer  “C”, 

Gatun,  Canal  Zone 
( Business  Address ) 


Two  Witnesses : 

Eva  Baker 
Eva  Baker 
Albrook  Field,  C.  Z. 


R.  E.  Bauguss 
R.  E.  Bauguss 
Albrook  Field,  C.  Z. 
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Joint  Exhibit  29-CC 


'V.  D.  Contract  Form  No.  2 


Contract  No.  W  2134  eng-1478 
( C.  I.  DE  No.  287 ) 
Negotiable  Contract 
Construction  Contract 
War  Department 

Engineer  Service,  Caribbean  Defense  Command 

Panama  Division 
Construction  District 

N.  J.  Riebe, 

Lt.  Col.,  C.  E. 
Contracting  Officer 
Martin  Wunderlich  Company- 
Okes  Construction  Company 
Drawer  “C” 

Gatun,  Canal  Zone 


(Contractor) 


Contract  for  Drilling  and  Blasting  of  Rock 
Amount  $16,895.00 

Location :  Parade  Grounds,  Fort  Gulick,  Canal  Zone 

Payment :  To  be  made  by  Finance  Officer, 

Post  of  Corozal,  Canal  Zone. 

The  supplies  and  services  to  be  obtained  by  this  in¬ 
strument  are  authorized  by,  are  for  the  purpose  set 
forth  in,  and  are  chargeable  to  Procurement  Authority 
noted  below,  the  available  balance  of  which  is  sufficient 
to  cover  cost  of  same : 

F.D.G.A.  17  P  430-07  A  0905-23  E.S.A. 
1942-43— $16,895.00 

This  contract  is  authorized  by  the  following  laws : 

Statutory  Authority  *  *  *  Title  II  of  the  First  War 
Powers  Act,  1941,  Act  of  December  18,  1941  (Public 
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Law  354 — 77th  Cong.),  and  Executive  Order  No.  9001, 
dated  December  27,  1941. 

Contract  for  Construction 

This  Contract,  entered  into  this  28th  day  of  May,  1943, 
by  The  United  States  of  America,  hereinafter  called  the 
Government,  represented  by  the  contracting  officer 
executing  this  contract,  and  Martin  Wunderlich  Com- 
pany-Okes  Construction  Company,  a  joint  venture  con¬ 
sisting  of  Martin  Wunderlich  Company,  a  partnership 
consisting  of  Martin  Wunderlich,  Theodore  Wunderlich, 
Marie  Wunderlich  and  Muriele  Wunderlich,  Co-partners 
jointly  and  severally,  and  Okes  Construction  Company,  a 
partnership  consisting  of  Day  Okes,  Sid  R.  Okes  and 
Charlie  Palda,  Co-partners  jointly  and  severally,  joint 
contractors  and  co-adventurers,  jointly  and  severally, 
and/or  their  successors  hereinafter  called  the  contractor, 
witnesseth  that  the  parties  hereto  do  mutually  agree  as 
follows : 

Article  1.  Statement  of  work. — The  contractor  shall 
furnish  the  materials,  and  perform  the  work  for  Drilling 
and  Blasting  of  53,000  cubic  yards  of  rock  on  Parade 
Grounds,  at  Fort  Gulick,  Canal  Zone,  in  accordance  with 
his  proposal  dated  May  24,  1943,  as  accepted  and  set 
forth  in  Schedule  “A”  attached  hereto  and  made  a  part 
of  this  contract;  All  the  terms  and  conditions  of  the 
letter  contract  dated  May  26,  1943,  are  merged  in  and 
superseded  by  this  formal  contract  for  the  consideration 
of  Sixteen  thousand  eight  hundred  ninety  five  dollars  and 
no  cents  ($16,895.00)  in  strict  accordance  with  the 
specifications,  schedules,  and  drawings,  all  of  which  are 
made  a  part  hereof  and  designated  as  follows :  General 
Conditions  dated  May  1,  1943;  See  Schedule  “A”  at¬ 
tached  hereto  and  made  a  part  of  this  contract. 

The  work  shall  be  commenced  within  three  (3)  calen¬ 
dar  days  after  date  of  receipt  of  letter  contract,  to  wit, 
on  or  before  5/29/43,  and  shall  be  completed  as  soon  as 
possible  after  date  of  receipt  of  letter  contract,  con- 


sistent  with  operations  schedule  established  by  the  Dis¬ 
trict  Engineer. 


In  Witness  Whereof,  the  parties  hereto  have  executed 
this  contract  as  of  the  day  and  year  first  above  written. 

The  United  States  Of  America 
By  N.  J.  Riebe 
N.  J.  Riebe,  Lt.  Col.,  C.  E. 
Contracting  Officer 
Construction  District 
( Official  Title ) 


Martin  Wunderlich  Company- 
Okes  Construction  Company 
(Contractor) 

By  B.  H.  Stewart,  r 
B.  H.  Stewart,  J  Attorney 
By  J.  F.  Handy,  |  in  Fact 
J.  F.  Handy,  ^ 

Drawer  “C”, 

Gatun,  Canal  Zone 
( Business  Address ) 


Two  Witnesses : 

Eva  Baker 
Eva  Baker 
Albrook  Field,  C.  Z. 
H.  B.  Levine 
H.  B.  Levine 
Albrook  Field,  C.  Z. 
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Joint  Exhibit  30-DD 
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7277  TTUnderlioh  &  Okas 
(C-529-A-i£)  160  GIDVJ 


CMICAOO  (•>  IUW 


REGISTERED 
RECEIPT  REgJBSTED 


1  January  I9ti5 


***  iSMh 


Martin  nunderlioh  company  /y 

A  0k»a  Construction  Company  I Wt  Hfc  Y] 

S.  1501  first  Kat’l  Bank  Bldg.  G  >  jVj 

St.  Paul,  Minnesota 

Gentlemans 

It  will  ba  raoalled  that  In  tha  renegotiation  of  your  oontraota  and 
suboontraots  ooverlng  tha  fiscal  yea r  19U3#  that  inquiry  was  aada  with 
rafaraaoa  to  tha  ranagotiation  of  your  oontraota  and  suboontraots  for  tha 
yaar  anding  31  December  19it2,  and  a  atatanant  was  aada  by  your  offioials 
that  your  Joint  venture  had  not  baan  renegotiated  for  the  yaar  19^2,  and 
that  ranagotiation  proceedings  in  oonnaotion  tharawith  had  naver  baan  00m- 
aanoad.  It  is  believed  you  way  have  baan  in  error  in  this  oonolusloa  for 
tha  reason  that  sinoa  our  reoest  meeting  this  offioa  has  received  a  ocm- 
wunloation  from  Washington  reporting  a  meeting  on  13  Deoeaber  1943*  between 
Messrs.  Martin  Wunderlich  and  J*  F.  Handy  of  Martin  Whnderlloh  and  Okws 
Construction  Company,  and  Ralph  E*  Dippoll,  Chief  of  tha  Prioa  Adjustment 
Section,  Panama  Canal  Department,  and  L.  A.  Chinske,  for  tha  purpose  of  00m- 
menolng  renegotiation  for  your  fiaoal  year  anding  31  Deoewber  19i»2,  and  that 
during  this  wasting  ranagotiation  pzooeedinga  ware  diaouasad  with  you  in 
detail*  In  this  oonnaotion,  this  offioa  has  now  xwoeived  from  tha  Offioa, 
Chief  of  Engineers,  Washington,  an  assignent  directing  it  to  prooeed  with 
tha  renegotiation  of  your  19^2  oontraota. 

It  is  requested  that  Mr.  Martin  Wunderlioh,  your  auditor,  and  such 
members  of  tha  Joint  vesture  as  may  dealre  to  ba  present,  attend  a  meeting 
at  this  offioa  on  8  January  19^5.  for  tha  purpose  of  developing  tha  required 
financial  data  neoeasary  to  oonolude  tha  renegotiation  of  your  19 i|2  oontraota. 
If  ths  data  mentioned  la  not  oozzvenient,  kindly  advise  us  promptly  so  that  a 
masting  oan  ba  arranged  at  a  mutually  agreeable  data. 


For  tha  Division  Engl  naan 


Tours  very 


H*  B*  PoVlook 

Chief,  Prioa  Adjustment  Seotioa 
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Joint  Exhibit  30-DD  (Cont’d) 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 


V, 
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Joint  Exhibit  32-FF 
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WAR  DEPARTMENT 

OFFICE  OF  DIVISION  ENGINEER.  OREAT  LAKES  DIVISION 


•on  TO  nu  NO.  ao  NONIN  WtkCMMM  Mm 

7277  ffunderlioh  k  Okes  cmicabo  <•>  iluxoi* 

(C-529-A-i43)  160  GLDVJ 


20  January  19U5 


•»?2»5/W 


Martin  wunderlioh  Ca^^aV  A 
“kee  Coostruotion  Coapwy 
E.  1501  First  Ket'l  B uk  Bldg. 
St.  Paul,  Minnesota 

Gentleaen: 


In  reference  to  your  letter  dated  5  January  19U5.  it 
will  bo  appreciated  by  this  offioe  if  you  will  suggest  a  date 
suitable  to  the  waters  of  your  Joint  venture  for  a  oonferenoe 
to  be  held  In  this  offioe,  as  early  as  possible  in  the  month  of 
February. 


Ur.  A.  H.  Uers,  Corporate  Analyst,  of  this  Prioe  Ad¬ 
justs*  nt  of floe,  will  call  at  your  offioe  at  8t.  Paul  on  Wednes¬ 
day  afternoon.  21*  January  I9i*5»  Any  data  that  you  any  furnish 
Ur.  Uers  will  assist  this  offioe  and  shall  be  appreoiated. 

For  The  Division  Engineers 
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Joint  Exhibit  33-GG 

Joint  Statement  by  the  War,  Navy  and  Treasury 
Departments  and  the  Maritime  Commission 
Purposes,  Principles,  Policies 
and  Interpretations 
Under 

Section  403  of  the  Sixth  Supplemental  National  Defense 
Appropriation  Act,  1942  (Public,  528,  77th  Congress), 
approved  April  28, 1942,  as  amended  by  Section  801  of  the 
Revenue  Act  of  1942  (Public,  753,  77th  Congress), 
approved  October  21,  1942 


March  31,  1943 

********** 

III.  Interpretations  of  the  Statute 

The  following  interpretations  of  the  statute  represent 
the  present  opinion  of  the  Departments  and  the  Commis¬ 
sion  and  are  subject  to  such  revision  from  time  to  time 
as  may  appear  desirable  as  a  result  of  the  operation  of 
the  boards  under  these  interpretations.  They  are  issued 
for  information  only  and  are  subject  to  change  without 
notice.  To  facilitate  the  issuance  of  changes,  these  inter¬ 
pretations  are  designated  J-PAB-1  to  J-PAB-12,  in¬ 
clusive. 

J-PAB-1 


1.  Contract  and  subcontracts  subject  to  renegotia¬ 
tion. — Under  subsection  (c)  of  section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act,  1942 
( Public,  No.  528,  77th  Cong. ) ,  approved  April  28,  1942, 
as  amended  by  section  801  of  the  Revenue  Act  of  1942 
(Public,  No.  753,  77th  Cong.),  approved  October  21, 
1942,  whenever  in  the  opinion  of  the  Secretary  of  War, 
the  Secretary  of  the  Navy,  the  Secretary  of  the  Treas- 
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ury,  or  the  Chairman  of  the  Maritime  Commission  ( each 
being  hereinafter  referred  to  as  the  “Secretary”),  the 
profits  realized  or  likely  to  be  realized  on  any  contract 
or  contracts  with  such  Department  or  Commission  ( each 
.being  hereinafter  referred  to  as  the  “Department” ) ,  or 
from  any  subcontract  or  subcontracts  thereunder 
whether  or  not  made  by  the  contractor,  may  be  exces¬ 
sive,  the  Secretary  is  authorized  and  directed  to  require 
the  contractor  or  subcontractor  to  renegotiate  the  prices 
of  such  contracts  and  subcontracts  to  eliminate  any  ex¬ 
cessive  profits  thereunder. 

The  provisions  of  section  403  relate  to  all  contracts 
entered  into  by  the  War  and  Navy  Departments  and  the 
Maritime  Commission.  Contracts  of  the  Treasury  De¬ 
partment  subject  to  renegotiation  include 

(1)  Contracts  placed  under  section  201  of  title  II 
of  the  First  War  Powers  Act,  1941,  55  Stat.  839  (prin¬ 
cipally  lend-lease  contracts,  which  may  be  identified  by 
the  symbols  “DA-TPS”  preceding  the  contract  number) ; 

(2)  Contracts  for  strategic  and  critical  materials 
placed  under  the  authority  of  the  Act  of  June  7,  1939, 
53  Stat.  811  (such  contracts  made  after  March  1,  1943 
may  be  identified  by  the  symbols  “SCM-TPS”  preceding 
the  contract  number) ; 

(3)  Contracts  for  supplies  for  refugee  relief  under 
the  Red  Cross  program,  placed  under  the  authority  con¬ 
tained  under  title  m  of  the  Third  Supplemental  Nation¬ 
al  Defense  Appropriation  Act,  1942,  55  Stat.  817  ( such 
contracts  may  be  identified  by  the  symbols  “TRR”  pre¬ 
ceding  the  contract  number). 

Other  types  of  contracts  regularly  entered  into  by  the 
Procurement  Division  of  the  Treasury  Department  in  the 
ordinary  course  of  business  prior  to  the  war  period,  as 
such,  are  not  subject  to  renegotiation  unless  negotiated 
under  authority  contained  in  title  II  of  the  First  War 
Powers  Act,  1941.  However,  purchase  orders,  issued  by 
the  War  and  Navy  Departments  and  the  Maritime  Com- 
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mission  under  General  Schedule  of  Supplies  Contracts, 
which  are  entered  into  by  the  Procurement  Division  of 
the  Treasury  Department  on  behalf  of  all  departments 
and  establishments  of  the  Government,  are  considered 
as  being  subject  to  the  provisions  of  section  403.  Pur¬ 
chase  orders  issued  by  the  Treasury  Department  itself 
under  such  contracts  are  also  considered  as  being  sub¬ 
ject  to  the  provisions  of  section  403  if  such  purchases 
are  for  lend-lease  or  for  the  Red  Cross  program. 

All  so-called  lend-lease  contracts  entered  into  by  the 
War  Department,  the  Navy  Department,  the  Treasury 
Department  and  the  Maritime  Commission  are  subject 
to  the  provisions  of  section  403.  However,  lend-lease 
contracts  entered  into  by  any  other  department  or 
agency  of  the  Government  are  not  subject  to  renegotia¬ 
tion  under  existing  law. 

Subsection  ( c )  of  section  403  is  applicable  to  all  such 
contracts  and  subcontracts,  whether  or  not  such  con¬ 
tracts  or  subcontracts  contain  a  renegotiation  clause, 
unless  (i)  final  payment  pursuant  to  such  contract  or 
subcontract  was  made  prior  to  April  28,  1942,  or  (ii) 
the  contract  or  subcontract  provides  otherwise  pursuant 
to  subsection  (b)  or  (i),  or  is  exempted  under  subsec¬ 
tion  ( i ) ,  of  section  403,  or  ( iii )  the  aggregate  sales  by 
the  contractor  or  subcontractor,  and  by  all  persons 
under  the  control  of  or  controlling  or  under  common 
control  with  the  contractor  or  subcontractor,  under  con¬ 
tracts  with  the  Departments  and  subcontracts  there¬ 
under  do  not  exceed,  or  in  the  opinion  of  the  Secretary 
concerned  will  not  exceed,  $100,000,  for  the  fiscal  year 
of  such  contractor  or  subcontractor;  provided,  however, 
no  renegotiation  of  the  contract  price  pursuant  to  any 
provision  therefor,  or  otherwise,  shall  be  commenced 
more  than  one  year  after  the  close  of  the  fiscal  year  of 
the  contractor  or  subcontractor  within  which  comple¬ 
tion  or  termination  of  the  contract  or  subcontract 


occurs. 
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The  term  “subcontract”  as  used  in  subsection  (c)  is 
defined  to  mean  any  purchase  order  or  agreement  to 
perform  all  or  any  part  of  the  work,  or  to  make  or  fur¬ 
nish  any  article,  required  for  the  performance  of  an¬ 
other  contract  or  subcontract.  The  term  “article”  is 
defined  to  include  any  material,  part,  assembly,  machin¬ 
ery,  equipment,  or  other  personal  property.  This  defi¬ 
nition  of  “subcontract”  is  much  broader  than  under  the 
Vinson-Trammell  Act,  in  that  profits  on  the  production 
and  sale  of  articles  required  for  the  performance  of  an¬ 
other  contract  or  subcontract  are  subject  to  renegotia¬ 
tion,  as  well  as  profits  on  the  production  or  sale  of  all 
materials  incorporated  into  the  end  product,  down  to 
and  including  raw  materials,  except  in  the  case  of  cer¬ 
tain  specified  raw  materials  exempted  under  subsection 
( i )  ( 1 )  ( ii )  of  the  statute.  This  definition  is  interpreted 
to  include  contracts  with  contractors  and  subcontractors 
(a)  for  the  sale  or  processing  of  an  end  product  or  an 
article  incorporated  therein,  ( b )  for  the  sale  of  machin¬ 
ery  or  equipment  used  in  the  processing  of  an  end  prod¬ 
uct  cr  of  an  article  incorporated  in  an  end  product, 
(c)  for  the  sale  of  component  parts  of  or  subas¬ 
semblies  for  such  machinery  or  equipment,  and  ( d )  for 
the  performance  of  personal  services  required  for  the 
performance  of  the  contracts  and  subcontracts  included 
in  (a),  (b)  and  (c). 

An  allocation  is  made  of  sales  of  such  machinery  and 
equipment  based  on  the  nature  of  the  use  thereof  (i.e., 
war  or  commercial  production)  and  to  the  extent  to 
which  the  production  of  the  purchasers  to  whom  such 
sales  are  made  is  subject  to  renegotiation,  such  sales  are 
considered  renegotiate.  Thus  if  60  r/c  of  the  sales  of 
the  purchasers  to  whom  such  machinery  and  equipment 
are  sold  is  renegotiable,  such  sales  of  machinery  and 
equipment  are  considered  renegotiable  to  the  same  ex¬ 
tent.  In  those  cases  where  it  is  unduly  burdensome  or 
impractical  to  trace  the  end  use  of  individual  items  of 
machinery  or  equipment,  the  Departments  frequently 
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make  this  determination  on  the  basis  of  industry-wide 
estimates  or  by  some  other  method  mutually  agreed 
upon. 

The  term  “article”  has  also  been  interpreted  to  in¬ 
clude  commercial  products  as  well  as  equipment  fabri¬ 
cated  for  particular  uses  or  purposes.  The  fact  that  com¬ 
mercial  products  are  sold  for  industrial  uses,  either  di¬ 
rectly  or  through  jobbers  or  other  commercial  channels* 
does  not  exclude  such  articles  from  this  definition.  The 
same  tests  are  applied  to  both  ordinary  commercial 
products  and  equipment  fabricated  for  special  uses  and 
purposes. 

The  fact  that  all  or  part  of  such  articles  are  sold  under 
price  ceilings  fixed  by  the  Office  of  Price  Administration 
does  not  exclude  such  articles  from  this  definition,  or 
exempt  profits  made  on  the  sale  thereof  from  renegotia¬ 
tion. 

J-PAB-2  (a) 

2.  Exemptions.  —  2  ( a )  Payment  before  April  28, 
1942. — Contracts  and  subcontracts  are  not  subject  to 
renegotiation  under  the  statute  if  final  payment  pur¬ 
suant  to  such  contract  or  subcontract  was  made  prior 
to  April  28,  1942.  If  final  payment  on  a  contract  or  sub¬ 
contract  was  not  made  prior  to  April  28,  1942,  profits 
made  thereunder  at  any  time,  even  in  years  prior  to  1942, 
are  subject  to  renegotiation.  The  Departments  have 
adopted  the  policy  that  this  provision  with  respect  to 
payment  before  April  28, 1942  will  be  interpreted  so  that 
payment  will  be  deemed  to  have  been  made  although 
certain  relatively  small  unliquidated  items  may  not  have 
been  finally  determined  and  paid  for. 

This  exemption  raises  the  legal  question  of  when  a 
series  of  transactions  constitute  one  contract  or  several 
contracts.  If  the  transactions  constitute  one  contract 
and  final  payment  had  not  been  made  before  April  28, 
1942,  then  all  the  transactions  thereunder  are  subject 
to  renegotiation.  If,  however,  the  transactions  constitute 
several  contracts,  then  only  those  contracts  on  which 
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final  payment  had  been  made  before  April  28,  1942,  are 
exempt.  This  question  arises  frequently  in  cases  in¬ 
volving  reorders  and  orders  under  option  agreements, 
periodic  deliveries  under  purchase  orders,  and  other 
similar  circumstances.  In  determining  whether  an  order 
for  further  quantities  or  work  constitutes  a  new  and 
separate  contract,  the  test  is  whether  a  new  or  addi¬ 
tional  promise  is  given  by  the  contractor  with  respect  to 
the  additional  order,  or  whether  this  additional  quantity 
or  work  is  covered  by  an  option,  or  otherwise,  under  the 
initial  contract. 

J-PAB-2  (b)  (i). 

2  (b)  (i)  Fixed  exemptions:  Contracts  with  other 
governmental  agencies;  Defense  Plant  Corporation. — 
Subsection  ( i )  ( 1 )  ( i )  of  the  statute  provides  that  the 
statute  shall  not  apply  to  any  contract  by  a  Department 
with  any  other  department,  bureau,  agency  or  govern¬ 
mental  corporation  of  the  United  States  or  with  any 
Territory,  possession,  or  State  or  any  agency  thereof  or 
with  any  foreign  government  or  any  agency  thereof. 
Contracts  between  such  agencies  or  governmental  cor¬ 
porations  and  private  contractors,  and  subcontractors 
thereunder,  are  likewise  not  subject  to  renegotiation, 
except  in  those  instances  where  the  agency  or  govern¬ 
mental  corporation  is  acting  as  a  direct  agent  for  a 
Department.  In  these  instances,  the  contract  is  deemed 
to  be  with  the  principal  for  whom  the  agency  or  govern¬ 
mental  corporation  is  acting  as  direct  agent,  and  not 
with  the  agency  or  governmental  corporation,  and  ac¬ 
cordingly,  if  otherwise  subject  to  renegotiation,  will 
not  be  exempted.  Thus,  contracts  with  Defense  Sup¬ 
plies  Corporation,  Metals  Reserve  Company,  Rubber 
Reserve  Company  and  similar  governmental  corpora¬ 
tions  are  not  subject  to  renegotiation  unless  it  appears 
that  the  governmental  corporation  was  acting  as  the 
direct  agent  for  one  of  the  Departments. 

As  to  contracts  with  the  Defense  Plant  Corporation, 
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the  following  statement  of  policy  has  been  approved  by 
the  Under  Secretary  of  War  and  the  Under  Secretary 
of  the  Navy : 

With  respect  to  contracts  placed  by  Defense 
Plant  Corporation  for  machine  tools  and  other 
equipment  and  personal  property  to  be  included  in 
leased  facilities  to  prime  contractors  with  or  sub¬ 
contractors  of  the  War  and  Navy  Departments,  the 
War  and  the  Navy  Departments  will  obtain  appro¬ 
priate  information  as  to  sales,  costs,  and  profits  on 
such  contracts  and  will  include  such  contracts  in 
the  renegotiation  wherever  possible.  If  the  con¬ 
tractors  object  to  such  renegotiation  and  the  in¬ 
formation  indicates  the  possibility  of  excessive 
profits,  the  information  will  be  transmitted  to  De¬ 
fense  Plant  Corporation  which  will  examine  the  in¬ 
formation  with  a  view  of  renegotiation  in  consul¬ 
tation  with  the  War  or  Navy  Departments.  Con¬ 
tracts  placed  by  Defense  Plant  Corporation  for 
the  construction  of  plants,  as  distinguished  from 
the  furnishing  of  equipment  and  supplies,  will  not 
be  renegotiated  nor  will  contractors  be  required  to 
furnish  information  as  to  their  profits  on  those 
contracts. 

It  frequently  happens  that  manufacturers  of  machine 
tools  and  other  equipment  and  personal  property  for 
Defense  Plant  Corporation  prefer  to  obtain  a  clearance 
from  any  possible  statutory  liability  for  excessive  profits 
on  those  contracts  instead  of  relying  solely  on  the  view 
of  the  Departments  that  such  contracts  are  not  sub¬ 
ject  to  renegotiation,  and  this  procedure  enables  them  to 
do  so.  The  Departments  and  Defense  Plant  Corporation 
also  prefer  to  have  such  contracts  included  in  the  re¬ 
negotiation  whenever  possible  because  in  many  instances 
the  Department  agrees  to  indemnify  the  Defense  Plant 
Corporation  against  loss  thereon. 
*«■**«•***** 
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J-PAB-2  (c) 

2  (c)  Discretionary  exemptions. — Under  subsection 

(b)  of  the  statute,  the  Secretary,  if  in  his  opinion  the 
provisions  of  the  contract  or  subcontract  are  other¬ 
wise  adequate  to  prevent  excessive  profits,  may  provide 
that  renegotiation  shall  apply  only  to  a  portion  of  a  con¬ 
tract  or  subcontract,  or  shall  not  apply  to  performance 
during  a  specified  period  or  periods,  and  may  also  provide 
that  the  contract  price  in  effect  during  any  such  period 
or  periods  shall  not  be  subject  to  renegotiation.  Under 
subsection  (i)  (2)  of  the  statute,  the  Secretary  is  au¬ 
thorized,  in  his  discretion,  to  exempt  from  some  or  all 
of  the  provisions  of  the  statute,  both  individually  and 
by  general  classes  or  types:  (i)  any  contract  or  sub¬ 
contract  to  be  performed  outside  of  the  territorial  limits 
of  the  continental  United  States  or  in  Alaska ;  ( ii )  any 
contracts  or  subcontracts  under  which,  in  the  opinion 
of  the  Secretary,  the  profits  can  be  determined  with 
reasonable  certainty  when  the  contract  price  is  establish¬ 
ed  such  as  certain  classes  of  agreements  for  personal  ser¬ 
vices,  for  the  purchase  of  real  property,  perishable  goods, 
or  commodities  the  minimum  price  for  the  sale  of  which 
has  been  fixed  by  a  public  regulatory  body,  of  leases  and 
license  agreements,  and  of  agreements  where  the  period 
of  performance  under  such  contract  or  subcontract  will 
not  be  in  excess  of  30  days;  and  (iii)  a  portion  of  any 
contract  or  subcontract  or  performance  thereunder  dur¬ 
ing  a  specified  period  or  periods,  if  in  the  opinion  of  the 
Secretary,  the  provisions  of  the  contract  are  otherwise 
adequate  to  prevent  excessive  profits.  Such  contracts 
and  subcontracts  remain  subject  to  renegotiation  until 
specifically  exempted  as  provided  in  the  statute. 

(i)  The  Secretary  of  War  has  delegated  to  the  Chiefs 
of  the  Supply  Services  including  the  Materiel  Command, 
Army  Air  Forces,  respectively,  and  the  Secretary  of  the 
Navy  has  delegated  to  the  Under  Secretary  of  the  Navy, 
authority,  in  their  descretion,  to  exempt,  pursuant  to 
subsection  (i)  (2)  (i),  any  contract  or  subcontract  to 
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be  performed  outside  of  the  territorial  limits  of  the 
United  States  or  in  Alaska  from  some  or  all  of  the  pro¬ 
visions  of  the  statute.  This  authority  may  be  exercised 
with  respect  to  existing  contracts  and  with  respect  to 
contracts  executed  in  the  future. 

Like  authority  has  been  delegated  to  the  Director  of 
Procurement  by  the  Secretary  of  the  Treasury. 

No  contract  or  subcontract  to  be  performed  outside 
of  the  territorial  limits  of  the  United  States  or  in  Alaska 
will  be  exempt  except  upon  specific  exemption  individu¬ 
ally  or  as  a  class  by  one  of  the  Chiefs  of  the  Supply 
Services,  or  the  Commanding  General,  Materiel  Com¬ 
mand,  Army  Air  Forces,  of  the  War  Department,  the 
Under  Secretary  of  the  Navy  or  the  Director  of  Pro¬ 
curement  in  the  Treasury  Department. 

(ii)  The  Departments  deem  it  impractical  to  issue 
jointly  any  regulations  establishing  exemptions  of 
classes  of  contracts  or  subcontracts  referred  to  in  sub¬ 
section  (i)  (2)  of  the  statute  because  of  variations,  as 
between  the  Departments,  in  the  circumstances  under 
which  those  contracts  and  subcontracts  are  entered  in¬ 
to.  Pursuant  to  that  subsection,  exemptions  may,  how¬ 
ever,  from  time  to  time  hereafter  be  established  by  the 
respective  Departments,  applicable  only  to  contracts 
with  such  Department  and  subcontracts  thereunder. 
Such  an  exemption  will  not  extend  to  contracts  with 
any  other  Department  or  subcontracts  thereunder,  of 
the  same  class,  unless  specifically  concurred  in  by  the 
Secretary  of  such  other  Department. 

J-PAB-2  (d) 

2(d)  Subcontracts  under  exempt  contracts. — The  De¬ 
partments  interpret  subsections  ( i )  ( 1 )  ( i )  and  ( i )  ( 1 ) 
(ii)  of  the  statute  to  mean  that  subcontracts  under  a 
contract  or  subcontract  exempted  by  those  subsections, 
are  likewise  exempt.  This,  however,  does  not  apply  to 
subcontracts  under  a  contract  or  subcontract  exempted 
by  discretionary  action  of  one  of  the  Secretaries  pur¬ 
suant  to  subsection  (i)  (2)  of  the  statute. 
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J-PAB-2  (e) 

2  (e)  Annual  sales  under  $100,000.  —  While  the 
statute  provides  that  the  renegotiation  clause  need  be 
included  only  in  contracts  and  subcontracts  for  amounts 
in  excess  of  $100,000,  nevertheless  contracts  and  sub¬ 
contracts  for  amounts  of  $100,000  or  less  are  subject  to 
renegotiation,  unless  otherwise  exempted.  The  statute 
is  applicable  unless  the  aggregate  sales  by  the  contractor 
or  subcontractor,  and  by  all  persons  under  the  control 
of  or  controlling  or  under  common  control  with  the  con¬ 
tractor  or  subcontractor,  under  contracts  with  the  De¬ 
partments  and  subcontracts  thereunder  do  not  exceed, 
or  in  the  opinion  of  the  Secretary  concerned  will  not  ex¬ 
ceed,  $100,000  for  the  fiscal  year  of  such  contractor  or 
subcontractor. 

♦  ♦♦•a-****** 

J-PAB-4 

4.  Statutes  of  limitation. — The  statute  provides  two 
statutes  of  limitation,  one  on  the  renegotiation  of  in¬ 
dividual  contracts  and  the  other  on  renegotiation  for  an 
expired  fiscal  year  or  years. 

la)  Renegotiation  of  individual  contracts. — No  re¬ 
negotiation  of  the  contract  price  pursuant  to  any  pro¬ 
vision  therefor,  or  otherwise,  shall  be  commenced  by  the 
Secretary  more  than  one  year  after  the  close  of  the  fiscal 
year  of  the  contractor  or  subcontractor  within  which 
completion  or  termination  of  the  contract  or  subcon¬ 
tract,  as  determined  by  the  Secretary,  occurs.  ( See  sub¬ 
section  ( c )  (  6 ) . )  The  Departments  interpret  this  pro¬ 
vision  to  mean  that  renegotiation  commences  on  the 
specific  date  set  by  the  Department  conducting  renego¬ 
tiation  for  the  initial  renegotiation  conference  unless 
otherwise  agreed  by  the  contractor. 

The  question  has  arisen  as  to  whether  the  term  “com¬ 
pletion  *  *  *  of  the  contract,”  as  used  in  this  provision, 
means  final  delivery,  acceptance  or  payment.  The  De- 
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partments  have  adopted  the  view  that  completion  of  the 
contract  means  final  delivery  or  acceptance  under  the  con¬ 
tract,  rather  than  final  payment,  and  the  fact  that  a 
contractor  may  still  have  certain  obligations  under 
guarantees  of  performance  or  the  fact  that  there  may 
be  unliquidated  items  outstanding  does  not  extend  the 
time  of  completion  beyond  the  date  of  final  delivery  or 
acceptance. 

( b )  Renegotiation  for  prior  years. — Any  contractor 
or  subcontractor  may  file  with  the  Secretaries  of  the  De¬ 
partments  concerned  financial  statements  for  any  prior 
fiscal  year  or  years,  in  such  form  and  detail  as  the 
Secretaries  shall  prescribe  by  joint  regulation.  The 
Secretary  of  each  such  Department  has  one  year  there¬ 
after  within  which  he  may  give  written  notice  of  re¬ 
negotiation,  in  form  and  manner  to  be  prescribed  in 
such  joint  regulation,  fixing  a  date  and  place  for  an 
initial  conference  to  be  held  within  60  days,  and  unless 
such  notice  is  given  by  one  of  the  Secretaries  and  renego¬ 
tiation  commenced  by  such  Secretary  within  60 
days,  the  liability  of  the  contractor  or  subcontractor 
for  excessive  profits  realized  during  such  year  or  years 
will  be  discharged.  ( See  subsection  ( c )  ( 5 ) . ) 

A  joint  regulation  prescribing  the  form  of  the  financial 
statements  which  the  contractor  or  subcontractor  may 
file  was  promulgated  as  of  February  1, 1943. 
##****•#•#«■•* 

J-PAB-9 

9.  Over-all  renegotiation ;  Cost-plus-fixed-fee  con¬ 
tracts. — Renegotiation  on  the  basis  of  the  over-all  profit 
on  the  war  contracts  of  a  contractor  or  subcontractor 
for  a  specified  period  was  not  expressly  authorized  by  the 
original  statute  and  was  adopted  by  the  Departments  as 
a  matter  of  policy.  This  method  is  now  authorized  by 
the  statute,  as  amended,  which  expressly  provides  for 
renegotiation  of  contracts  and  subcontracts  as  a  group 
without  separately  renegotiating  the  contract  price  of 
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each  contract  or  subcontract.  The  statute  also  contains, 
however,  the  original  provision  for  renegotiation  by 
individual  contracts,  and  in  some  instances  the  Secre¬ 
taries  have  found  that  method  more  convenient  in  actual 
practice.  Under  renegotiation  on  an  over-all  basis,  ex¬ 
cessive  profits  are  determined  by  a  study  of  a  contract¬ 
or’s  financial  position  and  the  profits,  past  and  pros¬ 
pective,  from  his  contracts  and  subcontracts  taken  as  a 
whole  for  a  particular  fiscal  year  or  other  period  rather 
than  by  analyzing  each  individual  contract  or  sub-con¬ 
tract  on  a  unit  cost  basis. 

Only  contracts  with  the  Departments  named  in  the 
statute  and  subcontracts  thereunder  are  subject  to  re¬ 
negotiation  and  accordingly  sales  and  costs  are  segre¬ 
gated  between  them  and  other  contracts  and  business. 
War  contracts  not  subject  to  renegotiation  ordin¬ 
arily  will  be  renegotiated  if  the  contractor  or  subcon¬ 
tractor  so  requests,  provided  their  inclusion  does  not 
reduce  the  profits  on  the  renegotiate  business,  but  un¬ 
der  no  circumstances  will  commercial  or  civilian  busi¬ 
ness  be  included  in  the  renegotiation. 

In  renegotiation  on  an  over-all  profit  basis,  fees  under 
cost-plus-fixed-fee  contracts  will  be  renegotiated 
separately  from  the  fixed-price  contracts  of  the  con¬ 
tractor. 

********** 

Petitioner’s  Exhibit  34 

United  States 
The  Panama  Canal 
Balboa  Heights,  C.  Z. 

Notice  of  Advertisements  for  Bids  for  Gatun 

Excavation 

Prospective  Bidders  and  Others  Concerned 

1.  On  or  about  October  4,  1940,  the  Washington  Of¬ 
fice  of  The  Panama  Canal  will  issue  invitations  for  bids 
for  excavation  for  the  New  Gatun  locks,  Third  Locks 
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project,  The  Panama  Canal.  The  period  of  advertise¬ 
ment  will  be  approximately  60  days;  the  successful  bid¬ 
der  will  be  required  to  commence  work  within  30  cal¬ 
endar  days,  and  to  complete  the  work  within  960  cal¬ 
endar  days  after  the  date  of  receipt  by  him  of  notice 
to  proceed. 

2.  The  work  to  be  performed  under  this  contract  con¬ 
sists  of  furnishing  all  plant,  labor  and  material  and 
doing  all  work  required  for  excavating  for  the  New  Gatun 
lock  south  approach  channel  and  for  the  lock  structure 
proper  and  the  grading  for  the  Panama  Railroad  relo¬ 
cation  together  with  such  incidental  work  at  the  site  as 
may  be  required  for  the  completion  of  the  work  within 
the  intent  and  scope  of  the  specifications.  Award  will 
be  made  as  a  whole  to  the  lowest  responsible  bidder. 

3.  Approximate  quantities  for  the  major  items  of 
work  are  given  below  to  indicate  the  size  and  extent  of 
the  proposed  contract: 

Item  Quantity 

Excavation,  Overburden  and  Rock.  .11,600,000  Cu.  Yds. 
Grading,  Unclassified,  for  Railroad 

Relocation  .  290,000  Cu.  Yds. 

Excavation,  Unclassified,  for  Drain¬ 
age  Ditch .  64,000  Cu.  Yds. 

4.  The  site  of  the  excavation  works  starts  at  a  point 
approximately  2500  feet  east  of  the  present  Gatun  ap¬ 
proach  channel,  about  four  miles  southeast  of  the  city 
of  Cristobal,  C.  Z.  and  about  one  mile  north  of  the  city 
of  Gatun  and  extends  in  a  southerly  direction  a  distance 
of  approximately  1.7  miles  to  the  shore  of  Gatun  Lake. 
The  grading  for  the  Panama  Railroad  relocation  starts 
about  two  miles  north  of  the  city  of  Gatun,  C.  Z.  and 
extends  in  a  southeasterly  direction  a  distance  of  ap¬ 
proximately  3.8  miles. 

5.  Prospective  bidders  are  invited  to  visit  the  site 
of  the  work  in  order  to  acquaint  themselves  with  work- 
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ing  conditions,  cores  and  samples  obtained  from  pre¬ 
liminary  investigations,  nature  and  results  of  other  in¬ 
vestigations  conducted  by  the  Government,  nature  and 
extent  of  other  operations  now  under  way  on  the  pro¬ 
ject  and  all  other  local  conditions  affecting  the  execu¬ 
tion  of  the  proposed  work. 

6.  Plans  and  specifications  will  be  on  file  at  the  fol¬ 
lowing  offices  where  they  may  be  inspected  by  prospect¬ 
ive  bidders  and  others  concerned : 

Office  of  the  Supervising  Engineer,  Diablo  Heights, 
Canal  Zone. 

Office  of  the  General  Purchasing  Officer,  The  Panama 
Canal,  Washington,  D.  C. 

United  States  Engineer  Office,  Southwestern  Division, 
Little  Rock,  Ark. 

United  States  Engineer  Office,  Great  Lakes  Division, 
Cleveland,  Ohio. 

United  States  Engineer  Office,  Upper  Mississippi  Valley 
Division,  St.  Louis,  Mo. 

United  States  Engineer  Office,  Lower  Mississippi  Valley 
Division,  Vicksburg,  Miss. 

United  States  Engineer  Office,  Gulf  of  Mexico  Division, 
New  Orleans,  La. 

United  States  Engineer  Office,  Missouri  River  Division, 
Kansas  City,  Mo. 

United  States  Engineer  Office,  North  Pacific  Division, 
Portland,  Oregon. 

United  States  Engineer  Office,  South  Pacific  Division, 
San  Francisco,  Calif. 

United  States  Engineer  Office,  Ohio  River  Division,  Cin¬ 
cinnati,  Ohio. 

United  States  Engineer  Office,  North  Atlantic  Division, 
New  York,  N.  Y. 

United  States  Engineer  Office,  South  Atlantic  Division, 
Richmond,  Va. 


447 


7.  Specifications,  plans  and  bidding  forms  will  be 
mailed  on  the  date  of  issue  to  prospective  bidders  from 
whom  properly  executed  application  forms,  copies  of 
which  are  attached  hereto  or  are  obtainable  from  the 
Washington  Office  of  The  Panama  Canal,  are  received 
in  advance. 

/s/Glen  E.  Edgerton 
Governor 

********** 

Petitioner’s  Exhibit  35 

List  of  Companies  or  Individuals  to  Whom 
“Notice  of  Advertisements  for  Bids  for  Gatun 
Excavation”  Were  Sent 

1.  Edward  E.  Gillen  Co.,  Milwaukee,  Wisconsin. 

2.  Utah  Construction  Company,  1  Montgomery  St., 
San  Francisco,  California. 

3.  Bucyrus-Erie  Company,  South  Milwaukee,  Wiscon¬ 
sin.  Attention  Mr.  F.  C.  Ruhloff. 

4.  Mr.  J.  S.  Foster,  23  Stoneleigh  Park,  Westfield,  New 
York. 

5.  Foley  Bros.,  Pleasantville,  N.  Y.  Attention  Mr.  G. 
H.  Wilsey. 

6.  S.  A.  Healy  Company,  Chicago,  Illinois. 

7.  George  W.  Condon  Company,  Omaha,  Nebraska. 

8.  Jahn-Bressi-Bevanda,  Constructors,  Los  Angeles, 
California. 

9.  Link  Belt  Co.,  Shovel  &  Crane  Division,  Woolworth 
Building,  New  York,  N.  Y.  Attention  Mr.  B.  B. 
Engstrom. 

10.  Jeffrey  Manufacturing  Company,  Columbus,  Ohio. 
Attention  Mr.  S.  M.  Mercier. 

11.  Hamilton  Construction  Company,  Inc.,  703  Rail¬ 
way  Exchange  Building,  Kansas  City,  Mo. 

12.  Coleman  Brothers  Corporation,  Boston,  Massa¬ 
chusetts. 

13.  W.  E.  Callahan  &  Co.,  714  Olympic  Blvd.,  Los  An¬ 
geles,  California.  Attention  Mr.  Paul  Grafe. 
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14.  Ingersoll  Rand  Co.,  11  Broadway,  New  York,  N.  Y. 
Attention  Mr.  Richard  Rick. 

15.  Fegles  Construction  Company,  St.  Paul,  Minn. 

16.  Groves  Construction  Company,  Omaha,  Nebraska. 

IT.  The  John  W.  Cowper  Co.,  Inc.,  75  Main  Street,  Buf¬ 
falo,  New  York. 

18.  The  Arundel  Corp.,  Pier  2,  Pratt  St.,  Baltimore, 
Maryland. 

19.  Winston  Brothers  Company,  Minneapolis,  Minne¬ 
sota. 

20.  Henry  J.  Kaiser,  Inc.,  1522  Latham  Square  Build¬ 
ing,  Oakland,  Calif. 

21.  Henry  J.  Kaiser,  Inc.,  749  Palmer  Road,  Bronx- 
ville,  N.  Y. 

22.  J.  A.  Terteling  &  Sons,  Boise,  Idaho. 

23.  Pacific  Constructors,  Inc.,  Los  Angeles,  Calif. 

24.  McWilliams  Dredging  Company,  812  Granier 
Street,  New  Orleans,  La. 

25.  Spencer  Whitt  &  Prentis,  10  E.  40  St.,  New  York, 
N.  Y. 

26.  Dravo  Corporation,  4801  Neville  Island,  Pittsburg, 
Pa. 

27.  A.  Guthrie  &  Son,  St.  Paul,  Minnesota. 

28.  Mr.  M.  L.  Taylor,  111  West  7th  Street,  Los  An¬ 
geles,  California. 

29.  Athey  Truss  Wheel  Co.,  5631  West  65th  St.,  Chica¬ 
go,  Illinois.  Attention  Mr.  A.  R.  Langton. 

30.  Bent  Construction  Company,  418  South  Pecan  St., 
Los  Angeles,  Calif. 

31.  Mark  C.  Walker  &  Son  Co.,  First  National  Bank 
Bldg.,  Omaha,  Nebraska. 

32.  Guy  F.  Atkinson  Company,  San  Francisco,  Cali¬ 
fornia. 

33.  J.  F.  Shea  Company,  Los  Angeles,  California. 

34.  United  Construction  Co.,  Winona,  Minnesota. 

35.  Massman  Construction  Company,  Kansas  City, 

Mo. 


449 


36.  The  Austin- Wes  tern  Road  Machinery  Company, 
Aurora,  Illinois.  Attention  Mr.  C.  Cotten. 

37.  Hercules  Powder  Co.,  Wilmington,  Delaware.  At¬ 
tention  Mr.  L.  W.  Early. 

38.  Morrison  Knudson  Company,  1  Montgomery  St., 
San  Francisco,  California. 

39.  Merritt-Chapman  &  Scott,  17  Battery  Place,  New 
York,  N.  Y. 

40.  Columbia  Construction  Company,  Grand  Coulee, 
Washington. 

41.  T.  J.  Walsh  Construction  Company,  Davenport, 
Iowa. 

42.  A1  Johnson  Construction  Company,  Foshay  Tower, 
Minneapolis,  Minn. 

43.  Associated  General  Contractors  of  America, 
Munsey  Bldg.,  Washington,  D.  C.  Attention  Mr. 
Harding. 

44.  The  B.  F.  Goodrich  Company,  Akron,  Ohio. 

45.  Pensacola  Construction  Company,  737  New  York 
Life  Bldg.,  Kansas  City,  Mo. 

46.  Harnischfeger  Corporation,  Milwaukee,  Wisconsin. 
Attention  Mr.  R.  F.  Herr. 

47.  Elmhurst  Construction  Co.,  Corona,  New  York. 

48.  Fred  Beneke,  c/o  Associated  General  Contractors 
of  America,  Peabody  Hotel,  Memphis,  Tenn. 

49.  Central  Engineering  Company,  Davenport,  Iowa. 

50.  Warner  Construction  Co.,  173  West  Madison  St., 
Chicago,  Illinois. 

51.  L.  E.  Dixon  Company,  609  South  Grand  Ave.,  Los 
Angeles,  California. 

52.  George  M.  Brewster  &  Son,  Inc.,  Bogota,  New 
Jersey. 

53.  Great  Lakes  Dredge  &  Dock  Company,  Chicago, 
Illinois. 

54.  Cardoze  &  Lindo,  P.  O.  Box  112,  Panama,  R.  de  P. 

55.  Griffith  Company,  Los  Angeles,  California. 

56.  James  Stewart  Co.,  230  Park  Avenue,  New  York, 
N.  Y. 
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57.  McDonald  Construction  Company,  3403  Lawrence 
St.,  Flushing,  N.  Y. 

58.  The  Mazon  Construction  Co.,  Dayton,  Ohio. 

59.  McCarthy  Improvement  Co.,  Davenport,  Iowa. 

********** 

Petitioner’s  Exhibit  36 

Advertisement  for  bids 
Construction  Reports,  Inc.,  Boston,  Mass. 

Engineers  News  Record,  334  W.  42nd  St.,  New  York. 
Southwest  Builders  &  Contractors,  158  S.  Hill  St.,  Los 
Angeles,  Cal. 

Earth  Mover,  Aurora,  Illinois. 

Western  Construction  News,  114  Sansome  St.,  San 
Francisco,  Cal. 

The  Waterways  Journal,  1605  Chemical  Bldg.,  St. 
Louis,  Mo. 

Mississippi  Valley  Contractor,  St.  Louis,  Mo. 
Manufacturers  Record,  Baltimore,  Md. 

Rocky  Mountain  Contractor,  Denver,  Colorado. 

The  Construction  Digest,  Indianapolis,  Ind. 

Central  State  Contracting  Reporter,  Chicago,  Illinois. 
Dixie  Contractor,  Atlanta,  Georgia. 

Engineers  News  Record;  9-14-40;  9-26-40 — Vol.  125- 
13. 

*********** 


Petitioner’s  Exhibit  37 

Excavation  for  New  Gatun  Locks  Structure,  South 
Approach  Channel,  and  Appurtenant  Works 
Bids  Opened  December  4, 1940 
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estimate  h'  .  ja  (Final) 


UM1TCO  STATES  -  WE  PANAMA  CANAL 

we  wjhd  u>;k3  project 

Excavation  for 

NEN  OATtN  LOCKS  STRUCTURE,  SOUW  APPROACH  CHANNEL  AND  APPURTOJAMT  WXIKS 


Diablo  Heights,  Canal  Zoo*, 

9»<^t.r  l3A _ ,  i?<a- 


Estimate  of  eork  done  by  Partin  Mjjvlsrllch  Company  end  Okea  Construction  Conjeny ,  £,  I501  riret  National  Bank  Building,  Dt.  Paul,  Minnesota,  under 
Contract  Vo.  PC  1  p-  57 1 ,  datad  January  6,  1941,  for  excavating  Nan  Gatun  Lock*  Structura,  South  Approach  Channal  and  Appurtenant  Works. 


Dates  j*t  for  Completicn 
(Sts  Chan*#  Order  Ho.  5,  Paragraph  1-00  a) 
and  Chan(a  Order  8,  Paragraph  2-£  (2) 


1.  Kali road  Grading  (5ta.  219  to  Dta.  427)  July  11,  1942. 

2,  tlalancs  of  Contract.  « spa  sober  9y  Wiji 

October  9,  1943 


No. 


1 

2 

3 

4 
3 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


Iters 


Description 


Excavation,  Class  “Al _ 

excavation,  Claes  *B^ _ 

Drilling,  2-lnch  Tsst  Hol#a__ 
Exploratory  Drifts _ 


Grading,  Unclasslflsd,  for 
Railroad  Relocation _ 


Excavation,  Unclassified,  for 
Drainage  Canal _ 


Install  12*  C.l.  Culvert  Pip* 
(Stock) _ 


Install  24*  C.l.  Culvert  Pipe 
(Stock) _ 


Install  24*  Cone.  Culvert  rip* 
(Stock) _ _ _ 


Install  30*  Cone.  Culvert  Pip* 
(stock) _ 

Install  30*  Cone.  Culvert  Pip* 
(7-1/2*  Shell) _ 

Install  36*  Cone.  Culvert  Pip* 
(5*  Shell) _ 

Install  36*  Cone.  Culvert  Pip* 
(8*  Shell) _ 


Cone  ret* _ 

Excavation,  Claes  *C* _ 

Concrete  Footings _ 

Drilling  Holes  in  Overburden..] 
Blasting _ 

Oceavetlan,  tael.,  Po**r  Plant 

Protective  Tensing 
Construction  Tlabsr  Tomere 


Approx  Irate 

Quantities 

(Contract)* 


5,W4, 
6,275, 
»,ood 
2,  sod 


Par. 


RETAINED  PERCENT 'CEt 


Total  previously  retained 


(Released) 

(I 


* _ J»sfiQOt» 


)  this  e«yaat*  — 


Total  retained  to  date 

9 _ PfiM _ 


504.80C 
134, 80C 
20C 
18; 
10: 

6C 

6*5 

39C 

YH 

1,11! 

1,188, OOC 
1.36C 
3,00C 
7,50C 
7.00C 
3.10C 


Pinal 

IWiYiXlasf 


.usntlt  las 

/  tVA  l  —  S  —i) 

‘Tc^rttd) 


-3*726*347- J 
8,3Z1,953_ 
_ -311*3 


_ -522*202.- 

_  123*940- 

_ 226- 

_ 321  _ 

_ 25Q  - 

- 171- 


- 1*072- 

_ 498 


_ 388- 

- 1*208*3] 

.1,184,980 

_ 1*338,9 

_ 3*898— 

- -2,792-  - 

9,775 
3,368 


Total 


tnlli 


c.y. 

c.r. 

l.F. 

;.y. 

c.r. 

C.Y. 

L.r. 

L.F. 

L.F. 

L.P. 

L.F. 

l.F. 

L.P. 

C.Y. 

C.Y. 

c.y. 

L.P. 

Lbs. 

C.Y. 

L.P. 

L.3. 

L.a. 


.-23*231 . 
L -13*731- 


Froo 
To  " 


21 


..  194.3 
194.3 


;usnllt l«s 


._U*142. 

(r2Q*M7) 


-  —1*2,7) 
.1=0*1) 


3,368 


Unit 

{Prices 

to.70 

0.70 

1.00 

15.00 

0.90 

0.90 

1.50 

1.50 

1.25 

1.50 

2.00 

3.80 


Arount S 


1 _ 31*602*901 

(-14, 361 .90' 


-  3,751*400  - 
)-  -  4*342*472  - 
- 311*5 


4.10 

20.00 

1.40 

35.00 

1.00 

0.50 

0.90 

0.90 


-22*727*70 

.12*337*90 


Payment  for  procure™ ent  end 
transports',  loo  of  plant 

) 

Payment  of  retained 
percentage 

5 

ijO.fioo.oo 

Price  Adjustment! 

Labor 

Frlc«  Adju«t**«nt: 

Suppllti,  ... 

3_ 

9 

_ iP*304*?6 

10,243.19 

Prlee  Adjuataeoti 

Freight 

9 

3,520.79 

1 

Deduction*! 

Proratlon  of  payments  for  pro¬ 
curement  arvl  transportation  of 
plant  3 

Retained  Percentage 

3 

_ 

Liquidated  Dssuis 

3 

Excsss  Excsvstlon 

(Concrete)  180,0  C.Y.  8  *8,00  1 

A*304*0O 

Occess  Excavation 
(Earth)  5.037  C,I,_*J0*23- 

9 

-1^32*25 

SmUMFinifbid  by  th# 
OortruMzxt 

A— 

_ 2*yPxi7 

Corrective  Miasm-si , 

)_ 

_ .U«jfl!s.7? 

For  Deleted  Work  (C.  0.  07 j 
AMOUNT  DUE  THIS  ESTIMATE _ 

3_ 

___61ooo.oo 

•See  Change  Order  Ho.  1,  Approved  May  24,  1941,  ■*  Change 
Order  No.  2,  Approved  August  1,  1941,  Chang*  Order  No.  3, 

Approved  December  29,  1941,  Chang*  Onl*r  No.  4,  Approved  April  15, 
1942,  Chan?.*  Order  No.  5,  Approved  July  30,  1942,  art  Chang* 

Order  No.  6,  Approved  Ssptenber  9,  1942.  Chang*  Order  No.  7. 
Approved  Am  13,  19*3,  Change  OMer  No.  8,  Approved  Sept —tier  9, 
19*3,  aad  l^pliartal  Agrssmsrst  A,  Approved  Assart  18,  1943) Per 
frtrtlirrtpm  etUofient  tattle  ebsill  1 

I  Certify  that  the  abo v*y4efuv»t#  le  correct  and  Just,  and 
t  at  payment  therefor  has  not  b*en  received. 


._X,J44»> 
-  6,371  JUQ 
_ _ 10*301 


2.70 

3,031.20 

1,430.00 


68.604.id 


11J6JUM 
i  244,71704 


5  —23*382*17 


i  mA34tS7 


Fron  February  10 

_ 2- 


•Juantlty  Pre¬ 
viously  laid 


572,649. 
—112,229  - 

_ 226_  _ 

_ 321  „ 

_ 25Q  _ 

_ 171  -_ 

_  -1*0ZL  _ 


_ 388  - 


- 1,180,429 

_ 1*340  . 

_ 3*898 

- 2,792 

9,772 


Tilal  Vuanllty 
to  Date 

-7-5,796,54?- 
_  ,6*)21.93i 
- 311*3 


_ 392*902 

_ 123*940 

_ 226. 

_ 321 

_ 230. 

_ 171 

_  --1*072 

- -498_ 

- 388 

- i^oa*j( 

1*184*900 
__  leMk* 

_ 3*898 

- 2,792- 

9,773 
3,368 


Total  to  Data 


Payment  for  procurement  and 
transportation  of  plant 

total _ »_-3Pl>6M,3q 

Total  Price  Adjustment! 

labor _ »  _-U2,576*6lJ 

Total  Trice  Adjustment! 

Supplies _ I _ 44*43fi>4fl 

Total  Price  Adjustment! 

rralrtt _ ) _ 3*520*791 

Deductions  to  date: 

Total 

Previous 

Payment*  A0e&30*4&<il 

Retained 

Percent  ego -3 _ — 

Liquidated 

Dana  gas _ 9 _ j— 

Proratlon  of  payesanta  for 
p roc u reevent  and  transpor¬ 
tation  of 

plant _ J -201, 603*  V 

Excess  Excavation 

(Concrete )__  I _ 1*304*9 

Excsss  Excavation 
(Earth)  2  1,259.23 

Service*  Fvraiehed 
by  the  Omrartt  3,110.17 


mj. 

_■  I9Q 


Total  A-ounts 
to  Dale 

)  4^)57,582*90 
4*423*360*30 
_ 311.X 


_ 330,111.00 

_ 113*364*00 

_ 139*00 

- 481*50 

_ 312.X 

_ «$*X 

3,015.60 

__ -1*822*45 

_ 2,528.40 

24,1M^XS 


1*638*922*00 
.  .46*896jX 

_ 3*820*00 

_ 1*396.05 

0,797.X 

3,031.20 

1,430.00 

■  ■  ..vxtuxi 


9  -369*131*41 

9*1 *266*003 *2i 


Corrective 


13,408.73 


AMOUNT  DUE  THIS  ESTIMATE  —  . 


AJU067*36A*4 


iTf 

U\#  above  *orit,  that  it 


Total  Cost 

(ee»ima*ed) 

(Coaputed) 

*1,037.582750^ 
4*425*368*30- 
_ 311*30- 


Psresnt 

Klcoplete 


-538,111.80 
-113.364.00- 
_ 332*00- 


_ 312*30- 

_ IS6.3P_ 

_ 3*013.6Q_ 

_ 1*022*40- 

- 2,32840. 


1*638,972*08 

—46*826*30. 

_ 3,098*00. 

_ 1*296*00- 

0,797.X 

3,031.20 
1,430.00 
uauia 


nixoTOl 

-100*0- 

100.0 


_ 100  J>_ 

_ 100  *0_ 

_ 101 .0- 

_ 100*0- 

-100*0-. 

—  .100  .Q  _ 

_JW8A_ 

100.0- 

—1040— 

_ 100*0. 

_J»s5J 
-100.0-1 
-JQOA-f 

100.0 

100.0 
100.0 
im-n 


100.0 1 


Audited  by. 

Date _ 

Audit  Ho._ 
Voucher  No. 
Paid  by _ 


In  accordance  >ilK 


I  Hereby  Certify  that  I  hav*  carefully  inspected 
the  Speolf  tcatlone  and  Contraot,  that  the  quantltlea  are  correot  a*  ah  earn  by  official  xeasuranent  and 

that  the  work  heroin  eatlnated  for  the  period  Mar  21  .  194_3,  to  Qrtgg :2J3& _ . 

BQ.I  inclusive,  hea  not  been  reported  or  paid  for  on  any  ijr*vloe*'«*tln*t*. 


_ AtlmUt  Area  QfYlee 


B.  0.  DAVIS 

Area  hi  linear  -  Atlantis  Area 

-  - - ftltleT" 


final 

I  hereby  Certify  that  I  have  axaalned  the  above /batlnate,  that  It  la  correct,  and  that  there  hat 
bean  no  employments  under  this  contract  ahloh  are  prohibited  by  try  provisions  of  lae  Halting  the 
availability  of  the  appropriations  Involved. 


rue# - Diablo  Height*.  C.  z.. 

Oste - October  25.  19A1. 


4.  4.  AflftlTT,  Smarv^yd^i 


ns8P. 


/U 
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f  rnnuanai  rot  rnui.  pad 


Peti  r 


Original  Contract 

Order  Ho.  1 

Chance  Order  Mo.  2 

Xtaa 

PaarictlCB 

gait 

Holt  Prt.ee 

Approx. 

imvmx 

Approx. 

Approx. 

Quantities 

AKUBfc 

1 

Excavation,  Cl***  "A* 

c.y. 

$  0.70 

5,000,000 

•3,500,000.00 

257,000 

*179,900.00 

2 

betittioD,  Cl*—  •V 

c.y. 

0.70 

6,570,000 

4,599,000.00 

2,000 

1,400.00 

3. 

Drilling  2"  tMt  hoi** 

e.y. 

1.00 

20,000 

20,000.00 

4. 

kjqploratory  drift* 

l.f. 

15.00 

2,500 

37,500.00 

5. 

Grading,  Une.,  for  P.t.X.  R*loc*tlaa 

c.y. 

0.90 

290,000 

261,000.00 

3,000 

2,700.00 

64,000 

57,600.00 

6. 

Kxoavatioa,  Unci. ,  for  Ondnag*  C*n*l 

c.y* 

0.90 

64,000 

57,600.00 

66,000 

60,120.00 

7. 

Inatalling  12"  C.l.  culvert  pip*  (atoek) 

l.f. 

1.50 

384 

576.00 

(184) 

(276.00) 

8. 

Inatalling  24*  C.l.  culvert  pip*  (stock) 

l.f. 

1.50 

36 

54.00 

146 

219.00 

9. 

rniuiinn  24*  concrete  culvert  pip*  (*tock) 

l.f. 

1.25 

102 

127.50 

10. 

Tn.um«|  JO*  concrete  culvert  pip*  (atock) 

l.f. 

1.50 

60 

90.00 

11. 

Installing  30*  concrete  (7i"eh*ll,  *p*ci*l) 

l.f. 

2.80 

642 

1,797.60 

12. 

Installing  3b*  concrete  (5*  ih*U,  *p*ci*l) 

l.f. 

3.80 

390 

1,482.00 

13- 

installing  3b*  oonerat*  (8*  shall,  *p*ci*l) 

l.f. 

4.30 

390 

1,702.80 

u. 

Coocret* 

c.y. 

20.00 

815 

16,300.00 

15. 

Excavation,  Cl***  *C* 

c.y. 

1.40 

966,000 

1,352,..  JO. 00 

16. 

Concrete  footing* 

c.y. 

35.00 

17. 

Drilling  hoi**  in  overburden 

l.f. 

1.00 

18. 

Blasting 

16*. 

.50 

19. 

Excavation,  unci,  for  Eaargaocy  power  plant 

c.y. 

0.90 

20. 

Protective  Fencing 

l.f. 

0.90 

21. 

Conet  ruction  of  tl*o*r  tower* 

1.*. 

1,430.00 

Ce let  loo  of  Spoil  Are*  Mo.  1  filling 

let. 

(6,000.00) 

rilling  of  regaining  portion  of  Sp.  Are*  Ho.  1 
to  d*sl^  crude 

1  .a. 

5.500.00 

total 

*8,475.100.00 

*8,529.90 

81,667,663.00 

PiTiMioo*  of  »«-k 

1  i  iaocificatioks 

Pert  I 

510  daya 

433  day* 

Part  11 

840  daya 

Part  11  (•) 

(SU.  142-156) 

678  daya 

Part  II  (b) 

(St*.  107-120) 

723  flay* 

Part  IX  (e) 

Part  III 

960  daya 

?6C  day# 

Ullrotd  (St*.  219-427) 
All  r— 1n1n<  work 


BIT  BTDUTS  OWmUCT  QOUnTZB 

>an*a  Order  Mo.  3 _  Chan—  Order  Bo.  A _ 

<dar  Bo.  5 

Qians*  Qr< 

Total 

Ipprox. 

ntltiM  A*o«t 

Approx. 

teOBtiti**  A*0MPt 

Approx.°r 

ftHAUUa* 

Approx.. 

Aapwnt 

Appro x. 

Aaooot 

Approx. 

Cvaotltlea 

5, 694, OX 

Total 

Aaotgt 

,37,000  $305,900.00 

$  3, 985, 8X. X 

22,000)  (15,400.00) 

(274,750) 

($192,325. X) 

6,275,250 

4,392,675.X 

20,000 

20.0X.X 

2,5X 

37.5X.X 

144,000  $129,600.00 

3, OX 

2,7X.X 

ax 

730.00 

504,ax 

454,320.X 

4,000  3.&00.00 

I34,ax 

121,330.X 

300 

3X.X 

1$2 

273.X 

102 

127.50 

X 

90.X 

642 

1.797.X 

390 

1,482.X 

396 

1.702.X 

300  0, 000. 00 

1,115 

22.3X.X 

122,000  310,aOU.OO 

i,iae,ox 

1  (663,200.X 

750  26.250.X 

560 

19.6X.X 

50 

1,750.X 

1,360 

47,600.x 

5, OX 

5.0X.X 

5, OX 

5.0X.X 

7.5X 

3,750.X 

7,5X 

3.750.X 

i 

7, OX  6,300.X 

7,X 

6,300.X 

1 

3, ix 

2,790.X 

3,100 

2.790.X 

l.s. 

1,430.X 

-  - 

1,630.X 

(6.0X.X) 

16.0X.X) 

5.5X.X 

5.5X.X 

1601,300.x 

$165, 450.X 

($161, 275. X) 

$6,3X.X 

$690. X 

$5,5X.X 

$10. 769. 257.X 

r  raa  roa  completioh 


Contract  Periods 


494.  daya 


St*.  142-149)  04?  day* 
St*.  149-150)  709  day* 
St*,  loo- 120)  798  day* 


525  day* 
930  days 


*/  ^ 

•  \ 

> 

A 


t. 


..z:  coJ 

•  ^  30J 

'te 

••  - .  <  4 

■  •  '.3 

•*  •  ' 


00 C  day* 


525  day* 

900  day* 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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Petitioner’s  Exhibit  41 

Budget  Bureau  No.  49-R019.5 
Approval  Expires  12/31/44 
War  Contracts  Price  Adjustment  Board 
3D  573  The  Pentagon 
Washington  25,  D.  C. 

Martin  Wunderlich  Co.  and  Okes  Construction  Company 
E.  1501  First  National  Bank  Building 

24  August  1944 

St.  Paul,  Minnesota 

Refer  to  LPI  No.  42104 
Gentlemen : 

Subsection  ( c )  ( 5 )  ( A )  of  the  Renegotiation  Act  of 
1943  requires  concerns  which  are  subject  to  that  Act  to 
file  financial  statements  in  accordance  with  the  regu¬ 
lations  prescribed  by  the  War  Contracts  Price  Adjust¬ 
ment  Board.  A  penalty  is  prescribed  for  non-compliance. 
Copies  of  the  Act  and  pertinent  Regulations  are  enclosed 
herewith  as  well  as  the  required  form  of  Report. 

The  records  of  this  office  do  not  indicate  that  you  have 
filed  such  a  financial  statement.  Although  without  au¬ 
thority  to  waive  or  extend  the  requirements  of  the  Act 
with  respect  to  time  of  filing,  we  bring  this  matter  to 
your  attention  with  the  suggestion  that,  if  your  business 
exceeded  the  statutory  minimum  as  defined  in  subsection 
( c )  ( 6 )  of  the  Act,  you  should  file  the  required  financial 
statement  with  the  least  possible  delay. 

For  the  Chairman : 

W.  Howard  Dilks  Jr. 

W.  Howard  Dilks,  Jr. 

Major,  A.U.S. 

Chief,  Assignments  and 
Statistics  Branch 
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Enclosures : 

Standard  Form  of  Contractor’s  Report 
Pamphlet  entitled  “Renegotiation” 
Excerpts  from  Renegotiation  Regulations 
pertaining  to  filing  of  Mandatory 
Financial  Statements 


Petitioner’s  Exhibit  41  (Cont’d) 


Bo4gU  Butmu  No.  O-RlOL 
Approval  #xpinB  12-31-44. 


INSTRUCTIONS  FOR  PREPARATION  OF 
STANDARD  FORM  OF  CONTRACTOR’S  REPORT 

(for  Construction  Controctora,  Architect!,  and  Engineers) 


BE  SURE  TO  USE  THE  CORRECT  FORM  OF  REPORT 

Three  reporote  Standard  Form  of  Contractor '»  Report  hove  been  prescribed  by  the  War  Contracts  Price  AdjuPreetil  Board  for 
the  following  type*  of  bvsiness  covered  by  the  Renegotiation  Act; 

1.  Persons  principally  eMOjed  in  ntanefoctwring  and  general  business  other  than  (S)  ond  (3)  below.  (Foret  entitled 
"Standard  Foret  of  Contractor'!  Report.") 

S.  Person!  principally  engaged  on  construction  project!,  including  those  operating  under  architect-engineer  controcti. 
(Form  entitled  “Standard  Form  of  Contractor'!  Report  (For  Contfructton  Contractor!,  Architect!,  and  Engineer!).") 

3.  Broken,  rale!  ogenti,  etc.,  ai  defined  in  tebsection  (a)  (S)  of  the  Renegotiation  Act.  (Form  entitled  "Standard  Form  of 
Contractor'!  Report  (For  Agent*,  Broken,  and  Sales  Engineer*).") 

Filing  of  the  appropriate  “Standard  Form  of  Contractor'!  Report"  in  totitfoctory  form  ii  required  to  comply  with  the  statutory 
filing  provition  in  tootebion  (c)  (5)  (A)  of  the  1943  Renegotiation  Ad.  If  the  attached  is  not  the  appropriate  form,  copie*  of 
the  proper  form  can  be  obtained  by  writing  to  War  Contract!  Price  Adjustment  Board,  Assignment!  and  Statistics  Branch,  Rene¬ 
gotiation  Division,  Room  3DS73,  The  Pentagon,  Washington  25,  D.  C,  Or  the  office  from  which  this  document  was  received. 


1.  Item  II.  Total  business  should  include  the  aggregate  of  the  amounts  received  or  accrued  in  the  latest  completed  fiscal  year  (according 
to  the  method  of  accounting  emploved  bv  the  contractor  or  subcontractor  in  keeping  his  books)  from  construction  contracts,  equipment 
rentals,  sales  and  other  business.  The  method  of  accounting  employed  for  book  purposes  should  be  stated. 

For  the  purpose  of  this  report,  it  is  not  necessary  to  have  an  exact  segregation  of  business  as  to  re  negotiable  and  non-renegotiable,  if 
such  would  require  detailed  accounting  analysis.  For  the  present,  if  necessary',  the  contractor's  best  estimate  will  be  accepted  and  received 
without  prejudice.  However,  a  more  accurate  analysis  may  have  to  be  made  if  the  contractor’s  representation  of  renegotiable  business 
approaches  the  statutory  minimum.  Also,  if  renegotiation  proceedings  arc  to  be  continued,  a  request  for  more  accurate  segregation  and 
allocation  may  be  made. 

2.  Item  1 1- A- 1.  In  reporting  contractor’s  proportionate  share  of  joint  venture  business,  gross  contract  and  other  earnings  of  each  joint 
venture,  including  reimbursements  in  the  case  of  cost-plus- a- fixed-fee  joint  venture  contracts,  should  be  taken  into  account. 

3.  I  Urn  II-B.  Salt*  not  subject  to  renegotiation:  Certain  direct  and  indirect  sales  have  been  exempted  from  renegotiation  by  subsection 

(i)  of  the  Act  and  administrative  rulings  thereunder.  Since  the  difficulty  of  making  an  accurate  segregation  between  sales  “Subject  to  Rene¬ 
gotiation”  and  those  “Not  Subject  to  Renegotiation,”  is  recognised,  contractors  should  report  as  "Subject  to  Renegotiation''  all  business 
except  that  which  is  clearly  not  renegotiablc  as  a  matter  of  law  or  of  administrative  ruling.  Should  a  continuance  of  renegotiation  proceedings 
be  required,  necessary  corrections  in  the  segregation  on  the  Standard  Form  of  Contractor’s  Report  (for  Construction  Contractors,  Architects 
and  Engineers)  will  bo  made. 

4.  Item  II-B.  Construction  contract*  awarded  a*  a  result  of  competitive  bidding:  The  War  Contracts  Price  Adjustment  Board  has  adopted 
the  following  interpretation  of  the  exemption  under  the  Renegotiation  Act  of  construction  contracts  awarded  as  a  result  of  competitive 
bidding:  The  exclusion  from  renegotiation  of  construction  contracts  with  a  Department  awarded  as  a  result  of  competitive  bidding  applien 
only  to  contracts  for  the  construction  of  buildings,  structures,  improvements  and  other  similar  facilities  let  to  the  lowest  qualified  bidder  and 
which  were  entered  into  after  advertisement  and  for  which  bids  have  been  received  from  two  or  more  independent,  responsible,  and  qualified 
contractors  in  actual  competition  with  each  other.  This  section  of  the  Act  is  applicable  only  to  amounts  received  or  accrued  under  such  con¬ 
tracts  for  fiscal  years  ending  after  June  30,  1043,  and  applies  regardless  of  the  date  when  the  contracts  were  made.  Contracts  for  the  furnish¬ 
ing  of  materials  or  supplies  or  for  the  lease  or  sale  of  machinery  or  equipment  are  not  deemed  to  be  within  the  scope  of  this  provision  of 
the  Act. 

The  Board  has  found  that  competitive  conditions  affecting  the  making  of  construction  contracts  and  subcontracts  entered  into  subsequent 
to  June  30.  1943,  were  such  as  to  result  in  effective  competition  with  respect  to  the  contract  or  subcontract  price  where  all  of  the  following 
conditions  exist: 

(11  The  contract  or  subcontract  is  one  for  the  construction  of  buildings,  structures,  improvements  or  other  similar  facilities.  Con¬ 
tracts  and  subcontracts  for  the  furnishing  of  materials  or  supplies  or  for  the  lease  or  sale  of  machinery  or  equipment  are  not  within 
the  scope  of  this  exemption. 

(2)  The  contract  was  entered  into  subsequent  to  June  30.  1943,  and  did  not  constitute  a  substitute  for  or  a  revision  or  extension 
of  an  existing  contract  entered  into  on  or  before  June  30,  1943. 

(3)  The  work  covered  by  the  contract  was  substantially  the  same  as  the  work  for  which  the  bids  were  requested. 

(4)  Bids  were  received  from  two  or  more  responsible  and  qualified  contractors,  who  were  independent  of  each  other  and  were  in 
actual  competition  with  each  other  for  the  work  for  which  bids  were  requested. 

(5)  The  contract  price  was  not  in  excess  of  the  low  bid  received. 

5.  Item  IV.  There  should  be  entered  on  the  first  blank  line  the  name  of  the  renegotiating  Department  or  Agency  (e.  g..  Navy,  Recon¬ 
struction  Finance  Corporation)  which  during  the  contractor’s  latest  completed  fiscal  year  had  the  largest  proportionate  interest  in  his  war 
end  use  business  both  under  direct  contracts  and  as  components  of  products  acquired  from  other  contractors. 

The  Governmental  Agencies  which  conduct  renegotiation  proceedings  are  as  follows: 

1.  War  Department  6.  Reconstruction  Finance  Corporation,  on  behalf  of  its  subsidiaries: 

2.  Navy  Department  Defense  Plant  Corporation 

3.  Maritime  Commission  Defense  Supplies  Corporation 

4.  War  Shipping  Administration  Metals  Reserve  Company 

5.  Treasury  Department  Rubber  Reserve  Company 

6.  Item  V.  “Commission*  within  the  meaning  of  sec.  403  (a)  (5)  of  the  Renegotiation  Act”  refers  to  income  as  recorded  on  the  contractor’s 
books,  from  the  execution  of  any  contract  or  arrangement  (a)  to  procure  one  or  more  contracts  with  a  Department  or  one  or  more  war  end 
use  subcontracts  when  the  amount  of  such  inoome  was  contingent  upon  such  procurement,  or  was  determined  with  referene*  to  the  amount 
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of  such  contract*  or  subcontrac.  r  (b)  under  which  any  part  of  the  service*  performed  or  to  be  performed,  ool  a  of  the  soliciting.  attempt¬ 
ing  to  procure  or  procuring  one  or  more  contract*  with  a  Department  or  one  or  more  war  end  use  subcontract*, 

A  contract  or  arrangement  for  this  purpose  docs  not  exist  when  one  of  tho  contracting  parties  is  a  bona  fide  executive  officer,  partner,  or 
full-time  employee  of  the  other  contracting  party. 

7.  Item  VII.  If  a  Corporation,  give  date  of  incorporation  and  State  in  which  incorporated.  Also  give  names,  addresses  of  officers  together 
with  their  respective  percentages  of  stock  ownership. 

If  a  Partnership,  state  the  date  of  formation,  and  give  names  and  addresses  of  all  partners  and  their  respective  percentages  of  interest 
in  its  income.  * 

If  a  Joint  Venture,  give  date  of  formation,  and  names  and  addresses  of  all  participants  together  with  their  respective  percentages  of  interest 
in  its  income. 

Where  two  or  more  parties  enter  into  an  arrangement  for  the  performance  jointly  of  one  or  more  projects  the  combination  resulting  from 
such  arrangement  is  commonly  referred  to  as  a  "Joint  Venture".  Such  a  Joint  Venture  is  regarded  as  an  entitv  which,  with  respect  to  ita 
contracts  or  subcontracts  within  the  scope  of  the  Renegotiation  Act  of  1W3.  is  a  “contractor”  or  “subcontractor'’  within  the  meaning  of  the 
Act.  Therefore,  each  Joint  Venture  is  renegotiated  separately  with  respect  to  its  renegotiate  contracts  and  subcontracts. 

&  Item  XI.  Submit  the  following  information  for  each  contract  and  subcontract  in  excess  of  $50,000  as  reported  in  Item  II-A.  No  detail 
is  required  for  contracts  of  lew  than  $60,000.  The  total  sum  of  all  such  contracts  may  be  reported  as  one  amount. 

A.  Contract  number  of  each  contract  or  subcontract.  Show  under  this  Item  the  Government  or  other  prime  contract  number  and. 
if  a  subcontract  the  Government  or  other  number  assigned  to  the  related  prime  contract. 

B.  Type  of  contract  (advertised  or  negotiated ;  lump  sum,  unit  price  or  cost-plus-a-fixed-fee ;  prime  contract  or  subcontract ;  architect- 
engineer.  construction  or  combination). 

C.  If  a  prime  contract,  with  what  Department  made  (War.  Navy.  Treasure  Departments,  Maritime  Commission.  War  Shipping 
Administration.  Defense  Plant  Corporation,  Metals  Reserve  Company,  Defense  Supplies  Corporation,  Rubber  Reserve  Com¬ 
pany). 

D.  If  a  subcontract,  name  and  address  of  prime  contractor,  and  Department  with  which  he  made  contract,  if  available. 

E.  Total  contract  price,  including  amendments.  In  the  case  of  cost-plus-a-fixed-fee  contracts,  show  separately  the  estimated  cost, 
final  cost,  and  fee. 

T.  Brief  description  of  work. 

G.  location  of  work. 

H.  Amounts  and  percentages  completed  at  beginning  and  end  respectively  of  fiscal  year. 

I.  Approximate  percent  and  tvpes  of  work  subcontracted  to  others.  List  each  subcontract  let  in  excess  of  $60,000,  showing  the 
name  and  address  of  the  subcontractor,  type  and  amount  of  work  subcontracted. 

J.  Date  work  was  commenced  and  completed,  or  estimated  completion  date. 

K.  State  vear  or  years  in  which  income  was  reported  for  tax  purposes  and.  if  reported  in  more  than  one  year,  the  amount  reported 
in  each  year. 

L.  If  a  joint  venture  contract,  list  the  names  and  addresses  of  all  joint  venturers. 

0.  Item  XII.  Submit  information  showing  for  each  contract  and  subcontract  in  excess  of  $60,000  as  reported  in  Item  II-B  the  details 
as  shown  in  A  through  G  of  Item  XI  above.  No  detail  is  required  for  contracts  of  less  than  $50,000.  The  total  sum  of  all  such  contracts 
may  be  reported  as  one  amount. 

10.  If  information  previously  filed:  If  all  of  the  information  called  for  by  this  form  has  been  furnished  the  Price  Adjustment  Agency  to 
which  the  contractor  has  been  assigned,  this  Standard  Form  of  Contractor’s  Report  can  be  completed  by  reference,  stating  specifically  the 
place  and  date  of  filing.  When  certified  by  the  appropriate  Price  Adjustment  Agency  that  it  has  received  such  information,  this  report  will 
be  accepted  bv  the  War  Contracts  Price  Adjustment  Board  as  having  complied  with" mandate rv  filing  under  the  first  sentence  of  subsection 
tc)  (5)  (A)  of  "the  1043  Act. 
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SECTION  B 


iMtWl 


VII.  We  are  organized  as  a:  Corporation _  Partnership _  Individual _  Joint  Venture _  Attached  hereto  is  a  statement 

in  duplicate  of  the  information  required  by  Instruction  No.  7. 

VIII.  There  (were)  (were  not)  during  the  period  under  review  partners  or  persons  having  an  interest  in  our  Government  oontracts  or  other 
Government  business  who  were  not  signatories  to  the  oontracts  or  agreements.  If  answer  is  affirmative,  a  full  explanation  in  dupli¬ 
cate  is  attached  hereto. 

IX  We  (are)  (are  not)  directly  or  indirectly  Interested  in  any  of  the  subcontractors  or  any  of  the  firms  or  corporations  from  whom  we 
have  purchased  or  rented  materials  or  equipment  for  this  oontraet.  If  answer  is  affirmative,  an  explanation  in  duplicate  is  attached. 

X  Attached  hereto  are  the  following: 

A.  A  brief  statement  in  duplicate  of  the  history  of  our  organisation  and  operations. 

B.  A  list  in  duplicate  of  the  names  and  addresses  of  all  subsidiaries,  affiliated  oom panics,  and  organisation* or  persons  under  the  control 

or  controlling,  or  under  common  control  with  the  contractor,  with  an  explanation  of  the  relationships. 

XI.  Attached  hereto  is  a  schedule  in  duplicate  of  contract  data  showing  the  information  required  by  Instruction  No.  8  for  each  contract  and 
subcontract  in  exoess  of  850,000  as  reported  in  Item  II-A.  All  oontracts  less  than  850,000  are  reported  in  total  only. 

XII.  Attached  hereto  is  a  schedule  in  duplicate  of  oontraet  data  showing  the  information  required  by  Instruction  No.  9  for  esch  contract  and 
subcontract  in  exoess  of  850,000  ss  reported  in  Item  II-B.  All  oontracts  less  than  850,000  are  reported  in  total  only. 


( Knot  nemo  oC  eoametor— cot  iMmaM) 


By 


(AsihortsoC  oorponto  ofDosr.  partnar.  or  proprietor) 


. (Sk)' 


Date _ 


I,  the  undersigned, . . . . . 

(TIUo  of  dfsir  sea  saw  of  sootrectcr ) 

certify  that  the  representations  and  supporting  data  hereby  submitted  are  true  and  correct  and  in  accordance  with  instructions  furnished 
with  this  form  to  the  best  of  my  knowledge  and  belief,  subject  to  such  qualifications  as  are  sneciftcally  set  forth. 
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RudcN  Huimi)  No.  4VRim 

12-31-44 


STANDARD  FORM  OF  CONTRACTOR’S  REPORT 

(FOR  CONSTRUCTION  CONTRACTORS,  ARCHITECTS,  AND  ENGINEERS) 

(To  b«  filed  in  duplicate) 


To:  The  War  Contracts  Price  Adjustment  Board  or  the  Joint  Price  Adjustment  Board. 

SECTION  A 

I.  Attached  hereto  are  copies  of  our  Federal  Income  Tax  and  Excess  Profits  Tax  Returns  for  the  calendar  year  1943.  or  for  our  latest 

completed  fiscal  year.  The  method  of  fe porting  for  income  tax  purpose*  is:  (a)  Cash .  (h)  Accrual .  (c)  Completed  job 

basis . (d)  Percentage'  of  completion  basis  .......  If  the  tax  return  does  not  disclose  gross  contract  earnings  and  job  costs,  a 

schedule  of  these  items  is  attached  hereto. 

II.  Our  method  of  accounting  employed  for  book  purposes  is  the . . . basis,  and  we  estimate  that  our  total  business  during  our 

latest  completed  fiscal  year  (ended  . . . . .  194...)  consisted  of  the  following  (see  Instruction  No.  I): 

A.  Subject  to  Renegotiation.  (See  Instruction  No.  1): 

1.  Construction  work  (prime  contracts  and  subcontracts): 

Lump  sum  or  unit  price  work. . . . . . .... . . . . $ . . 

Coet-p! us-fixed-fee  work  (reimbursable*  plus  fixed-fee  and  any  other  earnings) .  .  . 

Contractor's  proportionate  share  of  total  joint  venture  business  (see  Instruction  No.  2)  . . 

Other  (describe  briefly) . . . . . . . — 

Total  construction  work. . . . . . . . . . . . . . . . 

2.  Renta!  income  from  owned  equipment  not  included  in  construction  business  . . . . . 

3.  Sales  for  war  end  use  and  other  earnings . . ■  . .  . . . 

4.  Total  of  business  subject  to  renegotiation . . . . . .  --  . . . 

B.  Not  Subject  to  Renegotiation.  (Sec  Instruction  No.  3): 

1.  Construction  work,  rentals,  sales  and  other  gross  business  directly  or  indirectly  with  the  Itei- 

ments  and  other  Agencies  named  in  the  Act,  but  exempt  from  renegotiation . . . . — . — — 

2.  Other  bi*incss  neither  directly  or  indirectly  with  the  Departments  and  other  Agencies  named  in 

3.  Total  of  business  not  subject  to  renegotiation..  .  . . .  . 

C.  Total  business  during  latest  completed  fiscal  year .  .  *  ,  . . 

III.  Our  total  business  listed  above  was  divided  as  follows: 


I'oinplrleU 


UucumplrteO 

l>usir»*A 


Subject  to  renegotiation .  . . . . . . .  ... 


Not  subject  to  renegotiation.... 


Total  business . - . . . . .  *  ,  ,  *  ,  * 

IV.  We  believe  that  the  Governmental  Department  or  Agency  which  had  the  greatest  financial  interost  m  the  above  business  (direct 
indirect)  subject  to  the  provisions  of  the  Renegotiation  Act  was  (see  Instruction  No.  5). 


(Driartmrnl  or  Armey ) 


(Approximate  perornt  of  total  huslnesil 

V.  Commissions  within  the  meaning  of  section  403  <a'  (5)  of  the  Renegotiation  Act  (were!  (were  not!  received  or  accrued  by  ns.  I 
answer  is  affirmative,  a  statement  in  duplicate  showing  the  amount  and  an  explanation  thereof  is  attached  (see  Instruction  No.  6). 

VI.  There  (were)  (were  not!  changes  in  the  form  or  control  of  organization  (including  reorganizations,  dissolutions,  acquisition  and  'or  dispoai 
of  subsidiaries,  etc.)  during  the  latest  completed  fiscal  year.  (If  statement  is  affirmative,  an  explanation  In  duplicate  is  attached. 
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War  Contracts  Price  Adjustment  Board 
Washington  25,  D.  C. 

3D  573,  The  Pentagon 

In  reply  refer  to 
LPI  No.  42104 


19  October  1944 

Martin  Wunderlich  Co.  and  Okes  Construction  Co. 

E.  1501  First  National  Bank  Building 
St.  Paul,  Minnesota 


Gentlemen : 


Under  date  of  24  August  1944  we  sent  to  you  a  form 
letter,  copy  of  which  is  attached.  No  response  has  been 
received. 

This  matter  is  giving  us  some  concern  for  the  reason 
that  we  understand  you  completed  Contract  PClp-571 
during  the  year  1943,  the  same  representing  a  very  sub¬ 
stantial  undertaking. 

We  would  appreciate  your  advices  with  respect  to 
this  matter. 

Yours  very  truly, 

W.  Howard  Dilks,  Jr. 

W.  Howard  Dilks,  Jr. 

Major,  A.U.S. 

Chief,  Assignments  and 
Statistics  Branch 

Budget  Bureau  No.  49-R019.5 
Approval  Expires  12/31/44 
War  Contracts  Price  Adjustment  Board 
3D  573  The  Pentagon 
Washington  25,  C.  D. 

Martin  Wunderlich  Co.  and  Okes  Construction  Company 
E-1501  First  National  Bank  Building 
St.  Paul,  Minnesota 

Refer  to  LPI  ~ 42104 
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24  August  1944 

Gentlemen : 

Subsecetion  ( c )  ( 5 )  ( A )  of  the  Renegotiation  Act  of 
1943  requires  concerns  which  are  subject  to  that  Act  to 
file  financial  statements  in  accordance  with  the  regula¬ 
tions  prescribed  by  the  War  Contracts  Price  Adjust¬ 
ment  Board.  A  penalty  is  prescribed  for  non-compliance. 
Copies  of  the  Act  and  pertinent  Regulations  are  en¬ 
closed  herewith  as  well  as  the  required  form  of  Report. 

The  records  of  this  office  do  not  indicate  that  you  have 
filed  such  a  financial  statement.  Although  without  au¬ 
thority  to  waive  or  extend  the  requirements  of  the  Act 
with  respect  to  time  of  filing  we  bring  this  matter  to 
your  attention  with  the  suggestion  that,  if  your  business 
exceeded  the  statutory  minimum  as  defined  in  subsection 
(c)  (6)  of  the  Act,  you  should  file  the  required  financial 
statement  with  the  least  possible  delay. 

For  the  Chairman : 

W.  Howard  Dilks,  Jr. 

W.  Howard  Dilks,  Jr. 

Major,  A.U.S. 

Chief,  Assignments  and 
Statistics  Branch 

Enclosures : 

Standard  Form  of  Contractor’s  Report 
Pamphlet  entitled  “Renegotiation” 

Excerpts  from  Renegotiation  Regulations 
pertaining  to  filing  of  Mandatory 
Financial  Statements 


469 


Petitioner’s  Exhibit  43 


T< 


WAR  DEPARTMENT  - - 

OFFICE  OF  DIVISION  ENGINEER.  GREAT  LAKES  DIVISION 
20  North  Wacker  Drive 
Chicago  6,  Illinois 

Refer  to  File  No. 

7277  Wunderlich  &.  Okes 
(C-529-A-43)  160  GLDVJ 

December  6,  1944  ! 


Martin  Wunderlich  Company  and 
Okes  Construction  Company 
E-1501  First  Nat'l.  Bank  Bldg. 
St  .  Paul,  Minnesota 

Gentlemen: 


The  Tax  COURT  OF  THE  U-  $. 
DW.J.P  tiOCK6T.r**c 


JAN1  61951 

|  RTTITIOHrifs _ •  (LT  / 

fcXHIMT.  T^-f- 
1  urr.noiipcwyfr 


Inclosed  are  two  copies  of  letter  of  commence 
ment  of  renegotiation. 

Will  you  please  sign  and  date  one  of  the  copies 
and  return  same  to  this  office. 

For  the  Division  Engineer. 

Very  truly  yours, 

/s/  H.  E.  Pollock 

H.  E.  Pollock, 

Chief,  Price  Adjustment  Section. 

Incl. 

Ltr.  for  Commencement  of  Reneg.  (2  cys.) 


Registered  Mail 


Petitioner’s  Exhibit  43  (Cont’d) 


WAR  DEPARTMENT 


or  TNC  BVBKW 
Tu;  UWBWBOII 

n-x-  •*  *.  waci«  uuvx 

CWCACO  1 


OFFICIAL  BUSINESS 

REG1STBSD*1 


Martin  IRindsrlioh  Company 
*  Okas  Construction  Company 
S.  1501  first  Kat'l  Bank  Bldg. 
St.  Paul,  Minna  sots 

return  Kean  mssm 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


473 


Petitioner’s  Exhibit  43  (Cont’d) 

REGISTERED  MAIL  - . . — 

WAR  DEPARTMENT 

OFFICE  OF  DIVISION  ENGINEER,  GREAT  LAKES  DIVISION 
20  North  Wacker  Drive 
Chicago  6,  Illinois 


Refer  to  File  No.  7277  Wunderlich  &  Okes 
(C-529-A-43)  160  GLDVJ 

Martin  Wunderlich  Co.  &. 

Okes  Construction  Company 
E  1501  First  NatT  Bank  Bldg. 

St.  Paul,  Minnesota 

Gentlemen: 


6  December  1944 


The  War  Contracts  Price  Adjustment  Board  has  determined  that  renegotia¬ 
tion  proceedings  under  the  Renegotiation  Act  (Title  VII  of  the  Revenue  Act  of 
1943)  for  your  fiscal  year  ended  31  December  1943.  shall  be  conducted  initially 
by  this  office. 

A  conference  with  you  with  respect  to  this  matter  is  hereby  set  for 


Date: 


14  December  1944 


Time: 


10:00  A.M. 


Place:  Price  Adjustment  Section,  Rm.  1855,  Civic  Opera 

Bldg. ,  20  North  Wacker  Drive,  Chicago 

If  that  time  is  not  convenient,  kindly  advise  us  promptly  in  order  that  a  continuance 
may  be  arranged. 

This  notice,  sent  by  registered  mail,  constitutes  commencement  of  the  renegotia¬ 
tion  proceedings  in  conformity  with  the  provisions  of  subsection  (c)  (1)  of  the 
Renegotiation  Act. 

For  the  Division  Engineer: 


St.  Paul,  Minn. 
December _  ,  1944 


Very  truly  yours. 
(Signed:  H.  E.  Pollock) 

H.  E.  Pollock 

Chief,  Price  Adjustment  Section 


The  necessity  of  holding  this  meeting  is  waived. 

Martin  Wunderlich  Company  and  Okes  Construction  Company  (Joint  Venture' 


Martin  Wunderlich 
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Petitioner’s  Exhibit  44 

Expediting  Office 
Martin  Wunderlich  Company- 
Okes  Construction  Company 
Contractors 
Panama  Canal  Project 


E-1501  First  National  Bank  Building 
St.  Paul,  Minnesota 
Main  Office  Address 
Drawer  “C”  Gatun,  Canal  Zone 

December  12,  1944 

Mr.  H.  E.  Pollock 

Chief,  Price  Adjustment  Section 

Office  of  Division  Engineer 

Great  Lakes  Division 

War  Department 

20  North  Wacker  Drive 

Chicago  6,  Illinois 

Re :  7277  Wunderlich  &  Okes 
( C-529-A-43 )  160GLDVJ 

Dear  Sir: 

Receipt  of  your  letter  of  December  6, 1944,  with  which 
were  enclosed  two  copies  of  letter  of  the  same  date,  ad¬ 
vising  that  a  conference  with  respect  to  the  matter  re¬ 
ferred  to  therein  has  been  set  for  December  14,  1944,  at 
10:00  A.M.,  at  the  Price  Adjustment  Section,  Rm.  1855, 
Civic  Opera  Bldg.,  20  North  Wacker  Drive,  Chicago,  is 
acknowledged.  One  of  the  above  copies  is  returned  here¬ 
with. 

The  writer  will  be  present  at  the  specified  time  and 
place.  As  the  writer  told  Mr.  Krager  and  Mr.  Merz,  the 
writer  and  his  associates  reserve  the  right  at  all  times 
to  assert  that  the  above  mentioned  matter  is  not  subject 
to  renegotiation.  Neither  this  letter,  nor  attendance  at 
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the  above  mentioned  conference  or  at  any  other  con¬ 
ferences,  is  to  be  construed  as  a  waiver  of  such  right. 

Very  truly  yours, 

Martin  Wunderlich  Company- 
Okes  Construction  Company 
By  Martin  Wunderlich 
Martin  Wunderlich 

********** 

Petitioner’s  Exhibit  46 

Office  of  the  Division  Engineer 
Great  Lakes  Division 
20th  Floor  North  Wacker  Drive 
Chicago,  Illinois 

7277  Wunderlich  &  Okes  (C-722-42)  160  GLDVJ 
( C-529-43 )  160  GLDVJ 

10  February  1045 

Martin  Wunderlich  Company  & 

Okes  Construction  Company 
1601  E.  1st  Nat’l  Bank  Bldg. 

St.  Paul,  Minnesota 

Gentlemen : 

In  connection  with  the  renegotiation  of  your  Govern¬ 
ment  contracts  and  subcontracts  for  the  fiscal  years 
ending  31  December  1942  and  31  December  1943,  it  has 
been  determined  that  your  Panama  contract  No.  PClp- 
571,  Gatun  Locks  Excavation,  is  exempt  from  renego¬ 
tiation,  and  that  in  view  of  your  firm  requesting  renego¬ 
tiation  on  a  completed  contract  basis,  this  office  has 
eliminated  all  profits,  if  any,  made  by  you  on  the  fore¬ 
going  contract,  and  are  not  subject  to  renegotiation. 
For  the  Division  Engineer: 

Yours  very  truly, 

H.  E.  Pollock 

Chief,  Price  Adjustment  Section 
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Petitioner’s  Exhibit  48 


Martin  Wunderlich  Co.-Okes  Construction  Co. 
Summary  of  Operations  (Accrual  Basis) 


Contract 

No. 


Calendar  year  ended 
PClp571 

W49-016-Eng(MSP)- 
DA-TPS-41001 
W2134-Eng-1246 
W2134  Eng-1472 
W2134  Eng-1478 
13 

24 

25 

PClp737 


Location 


12-31-43 

Gatun.  Canal  Zone 
2  Gatun,  C.  Z. 
Gatun,  C.  Z. 
Nicaragua 
Ft.  Gulick,  C.  Z. 

Ft.  Gulick.  C.  Z. 
Costa  Rica 
Costa  Rica 
Costa  Rica 
Gatun  &  Mira 
Flos.  C.  Z. 


*  Credits  (Minus  figures) 

**  Depreciation  adjusted  to  actual 

-4-  See  paragraph  numbered  4  of  Joint  Stipulation 


Date  of  Date  of  -5- 

Description  Contract  Completion 

Estimates 

Miscellaneous 

Total 

Costs 

Excavation 

1-6-41 

10-9-43 

1,289,446.48 

1,507,035.04** 

2,796,481.52 

898,493.68 

Equipment  sale 

10-20-43 

12-8-43 

145,056.52*  * 

145,056.52 

Equipment  sale 

11-1-43 

12-31-43 

7,600.92** 

7,600.92 

Airport  runways 

7-17-42 

4-7-43 

107,408.49 

1,082.68* 

106,325.81 

155,551.21 

Access  Roads 

3-20-43 

5-15-43 

67.531.10 

67,531.10 

35,663.48 

Drilling  &  Blasting 

5-26-43 

6-4-43 

16,733.24 

16,733.24 

7,961.53 

Rental  of  equipment 

10-3-42 

11-26-43 

305,545.36 

305,545.36 

249,019.17 

Rental  of  equipment 

2-20-43 

11-17-43 

110,993.13 

110,993.13 

90,459.29 

Rental  of  equipment 

7-1-43 

1-19-44 

108,352,82 

108,352.82 

88,229.15 

Power  plant  install. 

1-7-43 

2-26-44 

168,464.17 

168,464.17 

134,165.96 

2,327,132.23 

1,505,952.36 

3,833,084.59 

1,659,543.47 

k 


¥ 


: 


* 

Sp 


r. 


Martin  Wunderlich  Co.-Okes  Construction  Co. 
Summary  of  Operations  (Completed  Contract  Basis) 

Contract 

No. _ Location _ Description _ 

Calendar  year  ended  12-31-43 

PClp571  Gatun,  Canal  Zone  Excavation 


W49-016-Eng  (MPS)-2 

DA-TPS-41001 

\V2134-Eng-1246 

W2134-Eng-1472 

W2l34-Eng-1478 

13 

24 


Gatun,  C.  Z. 

Gatun,  Canal  Zone 
Nicaragua 

Pt.  Gulick,  C.  Z. 
Ft.  Gulick.  C.  Z. 

Costa  Rica 

Costa  Rica 


Equipment  sale 
Equipment  sale 
Airport  runways 

Access  Roads 
Drilling  &  blasting 

Rental  of  equipment 

Rental  of  equipment 


*  Credits 

4-  See  paragraph  numbered  4  of  Joint  Stipulation 

********* 


1 
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Petitioner’s  Exhibit  49 


Date  of  Date  of  4-  Accruals  Earnings 


Contract 

Completion 

to 

Estimates 

Miscellaneous 

Total 

Costs 

1-6-41 

10-9-43 

1-31-42 

12-31-42 

12-31-43 

12-31-44 

4.351,118.09 

5,418.635.14 

1,289,446.48 

99,218.45 

137,830.53 

1,507,035.04** 

62,473.03 

4,450,336.54 

5,556,465.67 

2,796,481.52 

62,473.03 

2,049,044.84 

2,373,876.65 

898,493.68 

60,927.65 

10-20-43 

12-8-43 

12-31-43 

11,059,199.71 

145,056.52** 

1,806,557.05 

12,865,756.76 

145,056.52 

5,382,342.82 

11-1-43 

12-31-43 

12-31-43 

7,600.92** 

7,600.92 

7-17-42 

4-7-43 

12-31-42 

12-31-43 

311,669.30 

107,408.49 

976.84* 

1,082.68* 

310,692.46 

106,325.81 

105.910.94 

155,551.21 

419,077.79 

2,059.52* 

417,018.27 

261,462.15 

3-20-43 

5-15-43 

12-31-43 

67,531.10 

67,531.10 

35,663.48 

5-26-43 

6-4-43 

12-31-43 

16,733.24 

16,733.24 

7,961.53 

10-3-42 

11-26-43 

12-31-42 

12-31-43 

81,264.00 

305,545.36 

81,264.00 

305,545.36 

15,417.11 

249,019.17 

386,809.36 

386,808.36 

264.436.28 

2-20-43 

11-17-43 

12-31-43 

110,993.13 

110,993.13 

90,459.29 

*  * 

* 

«  * 

•  * 

*  *  * 

*  * 

*  * 

Petitioner’s  Exhibit  50 
Martin  Wunderlich  Co.-Okes  Construction  Co. 

Summary  of  Operations  (Completed  Contract  Basis) 

Contract  Date  of  Date  of  Accruals  Earnings 

No.  Location  Description  Contract  Completion _ to _ Estimates  Miscellaneous  Total  Costs 

Fiscal  year  ended  1-31-42 


None 


*■»*•***  ***##*#*#**## 

Petitioner’s  Exhibit  51 
Martin  Wunderlich  Co.-Okes  Construction  Co. 

Summary  of  Operation  ( Completed  Contract  Basis ) 

Contract  Location  Description  Date  of  Date  of*  Accruals  Earnings 

No. _ Contract  Completion _ to _ Estimates  Miscellaneous  Total _ Costs 

Fiscal  Year  Ended  12-31-42 

W-2134-eng-766  France  Field  Excavation  1-24-42  4-23-42  12-31-42  $438,610.29  - - $438.610.29  $270,562.46 

•  See  paragraph  numbered  4  of  Joint  Stipulation 

««««««  *  *  *- 
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Petitioner’s  Exhibit  55 


War  Department 
War  Department  General  Staff 
Supply  Division  G-4 
Washington,  D.  C. 

WDGSP/E3 


26  June  1946 


Bundlie,  Kelley,  Finiey  and  Maun 
425  Hamm  Building 
St.  Paul  2,  Minnesota 

Re :  Martin  Wunderlich-Okes  Construction  Company 
Renegotiation  for  Fiscal  Periods  Ended  31 
January  1942  and  31  December  1942. 


Gentlemen : 


Your  letter  of  May  28, 1946,  with  inclosures,  addressed 
to  the  Secretary  of  War,  has  been  referred  to  this  office 
for  reply. 

It  is  noted  that  the  inclosures  take  the  form  of  ap¬ 
peals  to  the  Secretary  of  War  for  a  review  of  the  uni¬ 
lateral  determinations  made  by  the  War  Department 
Price  Adjustment  Board  in  the  above  cases.  The  Re¬ 
negotiation  Act  makes  no  provision  for  an  administra¬ 
tive  review  after  the  issuance  of  a  unilateral  determina¬ 
tion  of  excessive  profits  for  fiscal  periods  ending  on  or 
before  June  30,  1943.  Such  reviews  have  therefore  been 
undertaken  only  in  an  extremely  few  instances  where 
extraordinary  circumstances  were  present. 

Consideration  of  the  various  grounds  set  forth  in  your 
inclosures  does  not  disclose  basis  for  review  in  the  sub¬ 
ject  cases. 

Very  truly  yours, 

Maurice  Hirsch 
Maurice  Hirsch 
Brigadier  General,  GSC 
Chairman 
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Petitioner’s  Exhibit  60 

The  Panama  Canal 
The  Third  Locks  Project 
Government  Estimate  of  Cost  for  Excavation 
New  Gatun  Locks  Structure 

South  Approach  Channel  and  Appurtenant  Works 
Items  1  to  6,  Inclusive 
Specifications,  Invitation  No.  4400 
********** 

Government  Estimate  of  Cost 
for 

Excavation  for  New  Gatun  Locks  Structure,  South 
Approach  Channel  and  Appurtenant  Works 
Work  to  be  done: 

Work  to  be  done  consists  of  furnishing  all  plant,  labor 
and  materials  and  doing  all  work  required  for  excavat¬ 
ing  for  New  Gatun  Locks  South  Approach  Channel  and 
for  the  Lock  Structure  proper  and  the  grading  for  the 
railroad  relocation,  together  with  such  incidental  work 
at  the  site  as  may  be  required  for  completion  of  the 
work  or  required  by  the  specifications.  This  estimate  is 
based  on  a  fair  and  reasonable  cost  of  doing  the  work 
without  profit. 


Item  Unit 

No.  Quantity  Unit  Designation  Cost  Amount 

1  4.980.000  C.Y.  Excavation  Class  “A”  . $0,418  $2,081,640 

2  6,650.000  C.Y.  Excavation  Class  “B”  .  0.870  5,785,500 

3  20,000  L.F.  Drilling  2-inch  Test  Holes .  0.495  9,900 

4  2.500  C.Y.  Exploratory  Drifts  .  8.670  21,675 

5  290,000  C.Y.  Grading  Unclassified  for  R.R. 

Relocation  .  0.860  249,400 

6  64,000  C.Y.  Excavation  Unclassified  for 

Drainage  Canal  .  0.499  31,936 


Total  Construction  Cost . $8,180,051 

********* 
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Petitioner’s  Exhibit  61 
Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
November  23,  1940 

Memorandum  for  Assistant  Supervising  Engineer: 

Corrections  in  Government  Estimate  of  Cost  for 
Excavation  of  New  Gatun  Locks  Structure 
South  Approach  Channel  and  Appurtenant  Works 

The  government  estimate  of  cost  for  the  New  Gatun 
Locks  excavation  contained  various  inaccuracies  which 
are  corrected  and  tabulated  below. 
********** 

( k )  The  above  changes  in  direct  and  indirect  costs  in¬ 
volve  a  total  of  $223,756  which  gives  an  indirect  cost 
percentage  of  $24.76  and  when  applied  to  the  bid  items 
result  in  the  following  costs : 


Item  No.  Designation  Unit  Cost  Amount 

1.  Excavation  Class  “A”  . $0,432  $2,151,360 

2.  Excavation  Class  “B”  .  0.896  5.958.400 

3.  Drilling  2-inch  Test  Holes  .  0.509  10,180 

4.  Exploratory  Drifts  . .. .  8.899  22,248 

5.  Grading  Unclassified  for  R.  R.  Relocation .  0.883  256,070 

6.  Excavation  Unclassified  for  Drainage  Canal....  0.513  32,832 

Total  . $8,431,090 

J.  J.  Rose, 
Engineer 

********** 
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Petitioner's  Exhibit  62 

W-ll-114-eng-PAS-622 

Exhibit  B 

Contractor’s  Request  for  Renegotiation  on  Completed 

Contract  Basis 


To:  Price  Adjustment  Section,  Great  Lakes  Division 


1.  MARTIN  WUNDERLICH,  THEODORE  WUNDER¬ 
LICH,  ANNE  M.  WUNDERLICH,  E.  MURIELLE 
WUNDERLICH  and  MARIE  WUNDERLICH,  all 
of  the  City  of  St.  Paul,  State  of  Minnesota,  Co¬ 
partners,  doing  business  under  the  firm  name  of 
MARTIN  WUNDERLICH  CO.,  and  DAY  OKES,  S. 
R.  OKES,  and  C.  H.  PALDA,  all  of  the  City  of  St. 
Paul,  State  of  Minnesota,  Co-partners,  doing  busi¬ 
ness  under  the  firm  name  of  OKES  CONSTRUC¬ 
TION  CO.,  Joint  Venturers,  having  their  principal 
office  at  1501  E.  1st  National  Bank  Bldg.,  in  the  City 
of  St.  Paul,  State  of  Minnesota. 

(hereinafter  referred  to  as  “the  contractor”)  represents 
as  follows : 

(a)  that  the  contractor  has  a  fiscal  year  ended  De¬ 
cember  31,  1943  (hereinafter  referred  to  as  “said  fiscal 
year” ) : 


(b)  that  all  of  the  contractor’s  construction  con¬ 
tracts  with  a  Department  as  that  term  is  defined  in  the 
Renegotiation  Act  of  1943  and  all  of  the  contractor’s 
construction  subcontracts  under  a  contract  with  such  a 
Department  which  have  been  completed  or  terminated 
within  said  fiscal  year  are  as  follows : 

Description  and  Date  Amount 

PClp571 . $11,059,200.00 

W-2134-eng-1246  .  419,078.00 

W-2134-eng-1472  .  67,531.00 

W-2134-eng-1478  .  16,733.00 

/W-49-016-eng.  DA-TPS-41001,  W-2134- 

eng-1311/ . (Total  of  three)  1,261,455.00 

Pan-American  Highway  Contract  Nos. 

13  and  24  .  497,802.00 


2.  Pursuant  to  subsection  ( c )  ( 1 )  of  the  Renegotia¬ 
tion  Act,  the  contractor  hereby  requests  that  all  of  the 
construction  contracts  and  subcontracts  described  in 
paragraph  1  ( b )  above  be  renegotiated  as  a  group  and 
that  the  powers  of  the  War  Contracts  Price  Adjust¬ 
ment  Board  be  exercised  with  respect  to  such  group. 

3.  If  the  foregoing  request  is  approved,  the  con¬ 
tractor  hereby  agrees  to  the  following  terms  and  con¬ 
ditions  : 

(a)  The  Renegotiation  Act,  and  all  regulations  and 
interpretations  made  thereunder,  other  than  those  deal¬ 
ing  with  the  allowance  of  tax  credits,  will  be  applied 
in  all  respects  to  the  construction  contracts  and  sub¬ 
contracts  described  in  paragraph  1  (b)  above  and  in 
determining  profits  derived  therefrom,  as  though  the 
contractor  had  kept  (its)  (his)  books  and  had  filed 
(its)  (his)  Federal  income  tax  returns  with  respect  to 
such  contracts  and  subcontracts  on  a  completed  con¬ 
tract  basis,  including  the  application  of  the  $500,000 
exemption  set  forth  in  subsection  ( c )  ( 6 )  of  the  Rene¬ 
gotiation  Act  and  the  application  of  the  $500,000  “floor” 
as  interpreted  in  paragraph  348.3  of  the  Renegotiation 
Regulations. 

(b)  With  respect  to  any  subsequent  fiscal  year,  all 
of  the  contractor’s  construction  contracts  with  a  De¬ 
partment  as  that  term  is  defined  in  the  Renegotiation 
Act  of  1943,  and  all  construction  subcontracts  under  a 
contract  with  such  a  Department,  may  at  the  option  of 
the  renegotiation  agency  be  renegotiated  as  a  group  and 
the  powers  of  the  War  Contracts  Price  Adjustment 
Board  may  at  such  option  be  exercised  with  respect  to 
such  group,  and  in  any  such  renegotiation,  the  principles 
set  forth  in  subparagraph  3  (a)  above  will  be  applied. 

4.  The  undersigned  agrees  that  this  request,  after 
having  been  delivered  to  the  renegotiating  agency,  can¬ 
not  be  withdrawn  without  the  written  consent  of  the  re¬ 
negotiating  agency. 
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Petitioner’s  Exhibit  60 

The  Panama  Canal 
The  Third  Locks  Project 
Government  Estimate  of  Cost  for  Excavation 
New  Gatun  Locks  Structure 

South  Approach  Channel  and  Appurtenant  Works 
Items  1  to  6,  Inclusive 
Specifications,  Invitation  No.  4400 
*«-**«-***** 

Government  Estimate  of  Cost 
for 

Excavation  for  New  Gatun  Locks  Structure,  South 
Approach  Channel  and  Appurtenant  Works 
Work  to  be  done : 

Work  to  be  done  consists  of  furnishing  all  plant,  labor 
and  materials  and  doing  all  work  required  for  excavat¬ 
ing  for  New  Gatun  Locks  South  Approach  Channel  and 
for  the  Lock  Structure  proper  and  the  grading  for  the 
railroad  relocation,  together  with  such  incidental  work 
at  the  site  as  may  be  required  for  completion  of  the 
work  or  required  by  the  specifications.  This  estimate  is 
based  on  a  fair  and  reasonable  cost  of  doing  the  work 
without  profit. 


Item  Unit 

No.  Quantity  Unit  Designation  Cost  Amount 

1  4.980.000  C.Y.  Excavation  Class  “A”  . $0,418  $2,081,640 

2  6.650,000  C.Y.  Excavation  Class  “B”  .  0.870  5,785.500 

3  20.000  L.F.  Drilling  2-inch  Test  Holes .  0.495  9,900 

4  2,500  C.Y.  Exploratory  Drifts  .  8.670  21,675 

5  290,000  C.Y.  Grading  Unclassified  for  R.R. 

Relocation  .  0.860  249,400 

6  64,000  C.Y.  Excavation  Unclassified  for 

Drainage  Canal  .  0.499  31,936 


Total  Construction  Cost . $8,180,051 

•  *#**«***« 
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Petitioner’s  Exhibit  61 
Special  Engineering  Division 

Diablo  Heights,  C.  Z., 
November  23, 1940 

Memorandum  for  Assistant  Supervising  Engineer: 

Corrections  in  Government  Estimate  of  Cost  for 
Excavation  of  New  Gatun  Locks  Structure 
South  Approach  Channel  and  Appurtenant  Works 

The  government  estimate  of  cost  for  the  New  Gatun 
Locks  excavation  contained  various  inaccuracies  which 
are  corrected  and  tabulated  below. 
********** 

( k )  The  above  changes  in  direct  and  indirect  costs  in¬ 
volve  a  total  of  $223,756  which  gives  an  indirect  cost 
percentage  of  $24.76  and  when  applied  to  the  bid  items 
result  in  the  following  costs : 


Item  No.  Designation  Unit  Cost  Amount 

1.  Excavation  Class  “A”  . $0,432  $2,151,360 

2.  Excavation  Class  “B”  .  0.896  5,958,400 

3.  Drilling  2-inch  Test  Holes  . 0.509  10,180 

4.  Exploratory  Drifts  . 8.899  22,248 

5.  Grading  Unclassified  for  R.  R.  Relocation .  0.883  256,070 

6.  Excavation  Unclassified  for  Drainage  Canal....  0.513  32,832 

Total  . $8,431,090 

J.  J.  Rose, 
Engineer 

********** 
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Petitioner’s  Exhibit  62 

W-ll-114-eng-PAS-622 

Exhibit  B 

Contractor’s  Request  for  Renegotiation  on  Completed 

Contract  Basis 


To:  Price  Adjustment  Section,  Great  Lakes  Division 


1.  MARTIN  WUNDERLICH,  THEODORE  WUNDER¬ 
LICH,  ANNE  M.  WUNDERLICH,  E.  MURIELLE 
WUNDERLICH  and  MARIE  WUNDERLICH,  all 
of  the  City  of  St.  Paul,  State  of  Minnesota,  Co¬ 
partners,  doing  business  under  the  firm  name  of 
MARTIN  WUNDERLICH  CO.,  and  DAY  OKES,  S. 
R.  OKES,  and  C.  H.  PALDA,  all  of  the  City  of  St. 
Paul,  State  of  Minnesota,  Co-partners,  doing  busi¬ 
ness  under  the  firm  name  of  OKES  CONSTRUC¬ 
TION  CO.,  Joint  Venturers,  having  their  principal 
office  at  1501  E.  1st  National  Bank  Bldg.,  in  the  City 
of  St.  Paul,  State  of  Minnesota. 

(hereinafter  referred  to  as  “the  contractor”)  represents 
as  follows : 

(a)  that  the  contractor  has  a  fiscal  year  ended  De¬ 
cember  31,  1943  (hereinafter  referred  to  as  “said  fiscal 
year” ) : 

(b)  that  all  of  the  contractor’s  construction  con¬ 
tracts  with  a  Department  as  that  term  is  defined  in  the 
Renegotiation  Act  of  1943  and  all  of  the  contractor’s 
construction  subcontracts  under  a  contract  with  such  a 


Department  which  have  been  completed  or  terminated 
within  said  fiscal  year  are  as  follows : 


Description  and  Date  Amount 

PClp571 . $11,059,200.00 

W-2134-eng-1246  .  419,078.00 

W-2134-eng-1472  .  67,531.00 

W-2l34-eng-1478  .  16,733.00 


/W-49-016-eng.  DA-TPS-41001,  W-2134- 


eng-1311/ . (Total  of  three)  1,261,455.00 


Pan-American  Highway  Contract  Nos. 


13  and  24 


497,802.00 
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2.  Pursuant  to  subsection  ( c )  ( 1 )  of  the  Renegotia¬ 
tion  Act,  the  contractor  hereby  requests  that  all  of  the 
construction  contracts  and  subcontracts  described  in 
paragraph  1  ( b )  above  be  renegotiated  as  a  group  and 
that  the  powers  of  the  War  Contracts  Price  Adjust¬ 
ment  Board  be  exercised  with  respect  to  such  group. 

3.  If  the  foregoing  request  is  approved,  the  con¬ 
tractor  hereby  agrees  to  the  following  terms  and  con¬ 
ditions  : 

(a)  The  Renegotiation  Act,  and  all  regulations  and 
interpretations  made  thereunder,  other  than  those  deal¬ 
ing  with  the  allowance  of  tax  credits,  will  be  applied 
in  all  respects  to  the  construction  contracts  and  sub¬ 
contracts  described  in  paragraph  1  (b)  above  and  in 
determining  profits  derived  therefrom,  as  though  the 
contractor  had  kept  (its)  (his)  books  and  had  filed 
(its)  (his)  Federal  income  tax  returns  with  respect  to 
such  contracts  and  subcontracts  on  a  completed  con¬ 
tract  basis,  including  the  application  of  the  $500,000 
exemption  set  forth  in  subsection  ( c )  ( 6 )  of  the  Rene¬ 
gotiation  Act  and  the  application  of  the  $500,000  “floor” 
as  interpreted  in  paragraph  348.3  of  the  Renegotiation 
Regulations. 

(b)  With  respect  to  any  subsequent  fiscal  year,  all 
of  the  contractor’s  construction  contracts  with  a  De¬ 
partment  as  that  term  is  defined  in  the  Renegotiation 
Act  of  1943,  and  all  construction  subcontracts  under  a 
contract  with  such  a  Department,  may  at  the  option  of 
the  renegotiation  agency  be  renegotiated  as  a  group  and 
the  powers  of  the  War  Contracts  Price  Adjustment 
Board  may  at  such  option  be  exercised  with  respect  to 
such  group,  and  in  any  such  renegotiation,  the  principles 
set  forth  in  subparagraph  3  (a)  above  will  be  applied. 

4.  The  undersigned  agrees  that  this  request,  after 
having  been  delivered  to  the  renegotiating  agency,  can¬ 
not  be  withdrawn  without  the  written  consent  of  the  re¬ 
negotiating  agency. 


In  Witness  Whereof,  the  undersigned  has  executed 
this  request  as  of  the  10th  day  of  February  1945. 

MARTIN  WUNDERLICH  CO. 

By  Martin  Wunderlich 

Martin  Wunderlich,  a  Partner 
By  Geo.  P.  Leonard 
Geo.  P.  Leonard,  Attomey-in-Fact  for 
Theodore  Wunderlich,  Anne  M.  Wunder¬ 
lich,  E.  Murrielle  Wunderlich,  and  Marie 
Wunderlich,  Partners. 

OKES  CONSTRUCTION  CO. 

By  S.  R.  Okes 
S.  R.  Okes,  a  Partner 
By  S.  R.  Okes 

S.  R.  Okes,  Attorney-in-Fact  for  Day 
Okes  and  C.  H.  Palda,  Partners. 

Approved : 

H.  A.  Montgomery 
H.  A.  Montgomery 
Colonel,  Corps  of  Engineers, 

Division  Engineer,  Great  Lakes  Division. 
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TREASURY  DEPARTMENT 

WASHINGTON 
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PURSUANT  to  the  provisions  of  Section  661.  Chapter  17,  Titl®  28  of  the 
United  States  Code  (Section  .882  of  the  Revised  Statutes  of  the  United  States). 

I  hereby  certify  that  the  annexed  is  a  true  copy  of  the  partnership  return  of 
incoae,  with  attached  schedules,  of  Xartin  Wunderlich  Company- Cke a  Construction 
Company;  Drawer  "C",  Getun,  Canal  Zone,  for  the  fiscal  year  ended  January  51, 


in  this  Department . 


THE  TAX  COURT  Of  T£EA*,J 
1  OIV_i£—  DOCKET -x-  —  I 

A&xrnEO  in  evtoijW'  /  | 


JANl  6195i 


l  exhibit. 

I  BctPQNnEArS  - 


j m 


) 


J) 


*  ^  • 

i  FBrtn "SW7 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand, 
and  caused  the  seal  of  the  Treasury  Department  to  be 
affixed,  on  the  day  and  year  first  above  written. 

By  direction  of  the  Secretary  of  the  Treasury: 


Assistant  Chief, 

Division  of  Off  iea-  Servloea 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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FORM  1068 


!'s  FltLD 


UNITED  STATES 


'  j 


PARTNERSHIP  RETURN  OF  INCOME  mi 


(T«  be  FM  Alt*  by  Sjn&atee,  Peels,  Joint  Venture*,  Etc) 

For  Calendar  Year  1941 

Teb  1 . Mfl.aaderfif  Jan  .31  .IH2 


(Fib  Am  nkn  am  I 


1  ISA  4a?  at  A*  M  • 
ImMt  tarn) 


■AM* 


I  A*  daaa  at  Aa 


tnuxi  ruuM-t  tunc  ids  Kscuu  tPOtms  or  tmc  oe&uezanoio 
MARTIN  VUNBKRLICK  COJO'ANY  - 
OKBS  CQJN  STRU  C  T I  OH  COlfPANY 
0**— *: 


. . . mJ* _ 

. . . 

BbwmU  m  Mniiw  . .  CQKT&ACTISG 


D»NaUTWV^» 

P  /? 


n. 


c&652T 


Serial  No. 


(>AtTKl  .'. 


<pAoe  lUbW) 


ii 


T-j..  CROSS  INCOME 

Great  facxiptt  {ran  bu*inrw  or  profession.  . . SCHHTMTLK  -TT»HV>.T> 

Lot  com  of  food*  told:  ' 

(a)  Inventory  at  brtinninf  of  year  .  .  . . $.  .  -0—  ! 

(b)  Merchandise  bought  for  sale  .  .  . . .  21*691  13- 

(c)  Cart  of  labor,  supplies,  etc .  . .  .  ...  _ _ / 

$21,691 1 1' 


\379o838lfi' 


A 

9. 

10. 

11. 

12. 


(d)  Total  of  lmrt  (a),  (b).  and  (<) . 

(e)  Leu  inventory  at  end  of  year  ... 

Grew  profit  (or  low)  from  business  or  profound  (item  I  minuj> 
income  (or  lou)  from  other  partnership.,  syndicates,  pools.  ^ 

— . . . 

loterert  on  bank  deposits,  note,,  corporation  brtids,  etc.  (rxc<prcitqrtt  to  Nr  report  ecLw  item  6) 

Intemt  on  tax-free  covenant  boods  upon  which  ^Federal  iacoM  UrVai  paid  at  soorc* _ _ 

loterert  oo  Government  obligations,  etc: 

(a)  From  bar  (h).  Schedule  A.  $ . . ;  (b)  from  tine  (iX  Schedule  A,  $. . . 

R«n  . . . . . . . . 


2. *51  04  19.240  09'  ^ 

43&9B01  X 


Royalties . . . .  . . . 

Net  |aia  (or  low)  from  tale  or  exchange  of  property  other  than  capital  men  Om 

Dividends . . . . . . . 

Other  income  cm 


42*910  99 
13*379  85 


✓ 


11 


*  t«m ,m.w— m>  Discount  earned 
- - Sundry . . 

Total  iacstac  in  item*  3  to  12  <_  ■»■■>*  .  ■  •  s  a.  *  i.  a  . 


,  11,888  ni 
'  18,07549 


4*466*852  45 


1  14. 
\  15. 
?  16. 


DEDUCTIONS 


i ,7- 

1  IA 


Salma  and  vague*. 

Rent. _ _ ... 

Repnin . . 

loterert  00  indebtednrw  t 
Taxra  tM««1 1  lip  .. 


663*1.49  61 
15*20363 
99*35481 


n _ 


19. 

20 

21. 

22. 

23. 

24. 
V25. 


by  fixe,  Worm,  shipwreck,  or  other  casualty,  or  theft 

Bad  debts  -  -  « .  , .  _ _ 

Depredation  <  wl  ■  -  tat  I, _ 


» 


Depletion  of  mines,  oil  and  fat  well*,  timber,  etc.  (1  1  1  a  1 1 )  . 
OtiHr  deduction*  authorised  by  law  (  *1  _sa.**r) _ 

Total  deductaons  in  items  14  to  23 _  - 


27 


29 


...1*21520 

307*95168 


Ordinary  net  income  (item  1 3  mum*  item  24) _ 


27. 


ict 

Net 


-term  capital  (aio  (or  low)  0~_  u>  1. . 
capital  put  (or  laaa)  0pm  Me  la* 


. . . .  _2S8nul24-35l/ 

— . . . U-r...T.  :  ~  .f  *  •  :*  2,049,0441 

.  £1  ^417*867 


H).. 


K> 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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Respondent’s  Exhibit  HH  (Cont’d) 


SchwiuU  A. — INTEREST  ON  GOVERNMENT  OBLIGATIONS.  ETC.  (S*.  Instruction  7)  **•••! 

»  -  _  _  _  .  _  _ __  _  ^  _  ' -  —  '■■■  ■  "  .* 

I  >  |«***»M  <«H< 


I.  ON^mbnbmwm  I 


(t)  Obiifatunasf  «  State.  fe»f»to*v.  cf  pontica!  luld.tiuoi.  thetevf,  o»  the  Di»tr*  t  ml  (  o>'uml*a.  or  L'i*.trd  V*;»»  \  ,  S. . 

(b)  Ohugatrona  mmknJ  pror  |»  March  I.  I’**?,  wisir '  |*'r»  L***.  Act,  w  ui-der  Mir}.  Art  a»  a***rdel 

(<)  OUigationt  ml  bated  Suit*  i*Mjr*|  or  or  ULre  Si}.teo.br»  1.  I'»I* 

(J)  IrrABurv  Nstes*(ru»pt  National  Defense  Sr***  to  U  rented  in  Une  (.),  U*m).  Tir-au»y  DJU.  and  Te ruse*  Cer:  h-aiet 
of  Indebtedrwu  OMifd  pnor  to  Mar.h  I.  Wl . . . . . .  j 

(e)  Urufed  State*  Sannf*  Bond*  and  7  reaaury  Condi  itiwrd  to  M*nh  I.  1^41  . .  . 

(f)  Ob.\|itiomof  .r»itrumee>,al.tif»«*f  the  L'n.i«d  State*  (udwr  tUnoi-. faton*  to  U  repaeted  .n  (b)  aLove)  *u«e»*  P'*«e  f«  Mar*h  I.  I  • 

(f)  DisnirndB  on  i>^ff  account*  01  KedrrJ  Mv.ro  and  loan  aMorta'nma  .  *  •  1 

(h)  T*tfa!  ml  Lie*  (e).  (0.  od  (iX  rv'amn  1  (enter  a*  item  7  (a)  paf*  l)  _ . 


^*7  ,  '  ^  Ut  •* 

I  a ..rJ  ^  U»  _ 


<0  Tfoxory  Nota*  of  the  National  IVleo—  Sene*  and  ohl.fatwoi  •« .pad an  ae  after  March  1. 1^41.  by  thr  LWedStafei  sc  any  afenry  j  — — - ^  —■ 

•fimtoimewuli**  thereof  (enter  amount  of  *nteemi  a  item  7(h).  pac*  I)  ...  !  S  IS  .. . J 

sThiduU  B.— CAINS  AND  LOSSES~FROM  SALES  Or’ EXCHANGES  OF  PROPERTY  OTHER  THAN  CAPITAL  ASSETS. 

(Soo  Instruction  10) 

I  |  _  _  VI  »|v"e •  I  «a>«-  «.  !>»▼*••  w—a  •  I  ;  r..  w  ^  f  ,t  j.,- 

IQmwu.  \<i'"T^rV  !  ■  |  «•  —  •*»  <-  V- I- 

(-*•*».«  t4-f)  .  U<e  «»•»••*  <•  t.nwWi’A  «e  •  •*  Mr*  ■.  I.  _ j  . ... 4  -- ■«  u 

Mel  t  M<  lr '*•  •«...•  -*••>  ^  7 


IDlun^  *  ]  SC— •« 

(  satral  »*»-*)  U*« 


1  SCHEDULE  4TTLCEED 


Tot*!  net  f»»n  (or  loaa)  (enter  at  item  10.  pa**  f )  _ 

Stair  flW ] truly,  jkdutury.  or  business  r«iaf/wu>«p  (a  you.  </  on*.  «/  pwr<A«uer  #/  <;oy  c/  (Ac  «fe**u 

If  any  «j  Hu  mimme  /feme  arec  mtimhtJ  bm  ymu  acAer  ifcan  Kr  puukm*.  rrp/uin  /u//y  A*«r  arevrrrJ _ _ 

SchwduU  C-— TAXES.  (So*  Instruction  IS) 


Total  (enter  Of  *t*m  1?.  pa**  1) 


Schedule  D. — BAD  DEBTS.  (Sot  Instruction  20) 


•  r«r  1  SaMMNMrtri  X  SaW*  an  mnta 

» 

... .  |s .  .  j* . . . 1 

.1  -i 


I  a.  IWd  iSw^h  «i  k»  ,  I*  anwsefs  snsl  a  ton  - 

mr.“*Tw.r  %  «• —  - —  i» » —  ■*  1  * -1 — ■  -  r 


0 . . . 1 .  1 . 1  1 .  1  :  . 

'i  .  :  2*417,807  61  .  1 . 1*215  '20  . . 

NOTE.— Check  whether  deduction  *  laimed  repre*-nf»  worth!***  debt*  charged  off  X-  or  1a  an  addition  to  a  feacrvt  ^ 

ScNrduls  E. — DEPRECIATION.  (S^  Instruction  21) 


4==4 


I.  KaW  ml  |Hfw*r  (J  '•wban  Mala 

2  nare 

•  y  «  •*»  *e  «W 

4,  AmHi  IJ1?  A 

!  i.  DnKf«  aiM«  »t 
Iwel  («•  alUa* 

•Meui  U  A  MWMtal) 

:  — 1  —  . 

<  M*  •  ■»**  •*»**) 

M  wai  mi  ymmt 

i  •*>)  -»  piwe  | 

mn 

Total  (enter  sa  kern  21.  p*f*  I)  .  _ 


ScKsduU  F.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  1?  AND  23 


.  SCHEDULE.  ATT-^vvn . 

.  ..  1  .  .  •  . 1 _ _  J 

..J 

...  -  1 

i  •  .  .  ..  -  1  it .  ..  •  ..........  .  : . — .1 

BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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SchoJuUH.— CAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES  OFCAPITAL  ASSETS.  .  Instruction.  2C  27) 
~  .  . _ ......  '  1  n»  VOm.  I  I  I*.  OpwoduW  .  7 


9  («•  « «#  Ut 

(rwlM-i«*  4  pJu4 


SHOKT-TV'RM 


HELP  NOT  MOKE  T>MN  IS  MONTHS 


I 

4  Cna  tab 

1  a~«(~torto* 

1  P"-) 

9m 

*1  Cl 

Hi  1*' 

I'l.iJiiirVI 

SUMMARY  OF  NET  CAPITAL  CAINS  OR  LOSSES 


l  N«  («•  m  Iw  to  b  uba  ato  to  ^  ' 
toto4  toato  mW*  Kk,  ifcato  I 


rUlaW  %mkm  into  to-  4  Tola!  tot  c to*  arUtob  ukto  « 

I  to  toe  ^nwrtK^i  to4  toKtoiiM  to  toktMM  2  to4  )  W  l 


t.  T atal  ■*<  durt-tarm  capital  gain  at  W  (totor 


2.  Tatal  mt  Uttiim  capital  ami  m  baa  <«■** 


St*  4m  fm *hf.  fa mr  Vmimm  rMtmmMp  la  paw.  </  any.  •(  ,'oniator  mm  of  ti*  Mm 
If  m^f  fi  4m  Mm  ittrrm  art  arpi/rW  Ip  pm  aCiUr  (Ian  Ip  pur <Aa-c.  nplmn  fufht  kmc  ar«vftW* . 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 
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Respondent’s  Exhibit  HH  (Cont'd) 


ARTNERS*  SHAKES  OF  INCOME  AND  CREDITS.  (Sn  Instruction  5f) 


1.  Dm*  of  oipoizaboo . . . 

2.  Nature  of  ocgangation  (partnership,  syndicate,  pool,  joint  venture, 

«0  Joint  YentuTK _ _ 

1  Wo*  •  return  filed  for  preceding  year?  .  .  If  io.  to  which  1 6.  Did  the  organization  at  any  time  during  the  taxable  year  own  dirrrtl 

collector's  ofiee  was  it  *mt£ftl.ttaftr£. a_Y£.rxl*M .  or  indirrctly  any  stoek  of  a  forciga  corporation  or  a  ;» rvina!  hold 

4.  Check  winder  thu  return  wa*  prepared  oo  the  cash  □  or  accrual  company,  as  defined  in  section  j'Jl  of  tlic  Internal  Revenue  Code' 

B  basis.  (Answer  “Yes"  or  “No") _ l?0  ... 

5.  State  whether  inventories  at  the  beginning  and  end  of  tbe  taxable  If  answer  is  "Yes."  attach  schedule  required  by  Instruction  I. 


QUESTIONS 

. . If  any  other  basis  it  used,  attach  statement  describing  basis  fully, 

t  venture,  state  why  used  and  the  date  inventory  was  last  reconciled  with 


year  were  valued  at  (a)  cost,  or  (b)  cost  or  market,  whichever  is  7.  Was  return  of  information  on  Form*  10%  ar.d  1099  hied  for  the  cale 
tower  C0#V  or  a^Tkfltj  WhiCheTer..  lower  <Uryear  1941)  (See  Instruction  H)  Ye«  . 


AFFIDAVIT  (See  lastrsdiaa  D) 

I  swear  (or  a/firm)  that  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me.  and  to 
the  best  of  mv  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  periofl  stated,  pur* 
suant  to  the  Internal  Revenue  Code  and  the  regulations  issued  under  authority  thereof. 

Subscribed  and  not  to  before  me  this  day  of  'r.-..'  194  ^  _ 

BCRS  . «-.i _  _ id?'  _ 

Nomrr  r  •  ‘  i  •  *’*  «  • 


_ 


(If  this  rotum  mi  pnpsnf  for  you  try  oomo  othor  pinon,  tho  following  affidavit  must  bo  osocutod) 

AFFIDAVIT  (Sst  bdrwtioa  D) 

„  1  'we  tvvsr  (or  affirm)  that  I  ‘we  prepared  this  return  for  the  organization  named  herein  and  that  the  return  (including  any  accom¬ 
panying  schedules  and  statements)  is  a  true,  correct,  and  complete  statement  of  all  the  information  respecting  the  income  of  the 
person  for  whom  this  return  has  been  prepared  of  which  1,'we  have  any  knowledge.  1 

Subscribed  and  sworn  to  before  me  this  „  .  . 


L_Z. 


. .  194 _ 


w ?  &JU.  JL . 


*  t  «k* 


*>  •>< 
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balance  3HSct 

VJLiTZS  .VJJOSRLICH  CCltPANY  - 
ckes  ccnsthucticn  ccupasy  -  catun,  canal  zone 

Fiscal  yetr  ended  January  31.  1942 


ASSETS 

Cash 

Unpaid  ejtimate 
Retainci  percentage 
Sundry  accounts  receivable 
Accounts  receivable  from 
employees,  etc. 

Less  reserve  for  doubtful 
Advance  to  sub-contrbc tors 
Deposit  «itn  Panama  Canal 
Buildings,  machinery  and 
equipment 
Leas  reserves  for 
depreciation 
Deferred  charges: 

Lubricating  supplies 
inventory 

Repair  parts  inventory 
Dynamite  inventory 
l£ess  hall  inventory 
Unexpired  insurance  premiums 
Prepaid  performance  bond 
Unabsorbed  freight 
and  transportation 
Suniry  deferred  expense 


LIABILITIES 
Ho  tea  payable 
Accounts  payable 
Salaries  and  wages  payable 
Due  sub-contrsetor 
Employees'  credit  balances 
Hospitalization  deposits 
Unredeemed  meal  tickets 
Compensation  insurance 
Advances  received  for 
procurement 

Reserve  for  equipment  repairs 
Reserve  for  repatriation  of 
employees 

Trade-in  allowances  unallocated 
Capital: 

Investments 
Open  account 
Undivided  profit 


BED INNING  CF 
YEAR 

*631. 935*32 


4,715- 

1,000. 


300.00 


;nd  cf 

YEAR _ ■ 

*  632,4^3.65  V 
1,134,243.03 

300,000.00 

56,340.15 

.40  / 

,00  3.715.40  x 

32.155.30 

20,000.00  - 


i?8, 309.65  *1,403,055- 


2.495.75 


16,179.?5 

23l.c3 


5850,002.00 


$04,022.70  1,104,032.98  / 


26,702.61 

275.792*99 

17,465.64 
2,451.04 
9,40c .48 
52,672.48 

43.353.15 

13,673.73 


002.00/ 


2.00 


*3.829,438.66 


350,000.00 


’i  850, 

J 1 

2,348, 


5850,002.00 


*  124,440.00  | 

146,897.63  , 
34,319.56  J 
159.377.82  ; 

3,651.78  ( 
354.00  I 

i,i42.8o  ; 

7.083.62  \ 

31.107.89  \ 
c. 746. 55  i 

30,000.00  \ 
79.500.00  ' 

.00 

'M  3,200,317.03^ 

53.329,438.68 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 


Respondent's  Exhibit  HH  (Cont’d) 


t- 

SCHXDUISS 


MARTIN  WUNDERLICH  COMPANY 
OKES  CONSTRUCTION  COMPANY  -  GATUN,  CAN  AX  ZONK 


Fiscal  year  ended  January  31  -  1942 


ITEM  I  -  GROSS  RECEIPTS  FROM  BUSINESS 
Estimates  earned  from  construction 
Meals  sold 


$4,350,281.^0 


29^514: 


total  $4,379,838.10 


838.10^ 


SCHEDULE  B  -  GAINS  FRCLI  SALE  OF  PROPERTY 


KIND 

9  Dwellings 


DATE 

ACQUIRED  SALS  FRICK 
Built  In 


COST 


DEPRECIATION 
ALLOWABLE  TO 
DATE  OF  SAXE 


1  Ice  Box 


1941  $25,740.00  $16, 293*13  $3,928.05 

February 

1941  8.00  4.00  .93 

TOTAL 


GAIN 

$13,374.92 


-4-9I 


$13,379.85 


SCHEDULE  C  -  TAXES 
NATURE 


Truck  and  automobile  licenses 
Unemployment  and  Old  Age 
Benefit  taxes 


Pa: 


PAID  TO 
Canal 


$731*24 


State  of  Minnesota  and 
Collector  of  Int.  Rct . 

TOTAL 


l\-2i 


$762.29 

’”71 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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/  i  -  3 

SCEKEPLE8 

KARTS  TUHUKRLICE  COXPAIY  - 
0KS3  COHSTRUCTZOH  COKPaHT  -  OATUV,  CAEAL  ZOKZ 

71 seal  year  andad  January  31,  1942 


frCHEDOLE  X  -  DEFRECIATICB 

l ~  DATE 

$  ESP  OF  PROPERTY  ACQUIRE) 

i  Daalllng  - 

ona  family  Various 

1941 


i 


Dwellings  - 
*  two  family 


sr  V«V  AfUUi 

jhless  hall 
Repair  shop 
fefflca 

laundry  buildings 
'Caterpillar  equipt. 
Lima  equipt. 

Euclid  equipt. 

Hack  equipt. 
LaPlant«Choate  equipt. 
light  plants 
Water  pumps 
looters 

Sulldoxers  and 
f  pushdozers 
large  compressors 
Auto  patrols 
Ttucks  and 
^automobile 
3^0 p  equipment 
Sundry  equipment 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

DO 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

TOTAL 


COST 


$  145,164.72 


79.795.11 

12,227.28 

9,479.28 

8,485-30 

17,949.06 

209.685.90 
216,670.00 
281,904.41 
213,556.50 

74,945.20 

9,286.82 

10.965.90 
1,440.75 

16,421.65 

11,385.00 

21,516.00 

22,523.64 

19.551.97 

25.101.19 

$1,408,055.68 


ESTIMATED  DEPRECIATION 


Life  on 

contract  less  . 

estimated  A  -* 

salvage  $  41,803.78 


/ 


Do 

Do 

Do 

Do 

DO 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


rj  0^ 


8,126.80 

2,673.91 

♦.5*3.94 
51,158.71 
56,530.4f 
55,154.“ 
37,919.: 
19,069. < 
2,679.< 
-0- 
443.30 

3,414.48 

1,604.32 

4,688.64 

4,392.96 
2,433.79- 
4. 317.11 > 

$307,951.68/ 

,  &  :  : 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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i-i 

SCHEDULES 


MARTIH  JKJNDaRLICH  COUFatfY  - 
OKZS  CONSTRUCTION  CO'JPANY  -  GUTAN,  CANAL  ZONX 


Fiscal  year  ended  January  31.  1942 


< 


\ 


SCHEDULE  F  -  ITEM  2^  -  OTHER  DEDUCT  I  OHS 
Coat  of  sub-contract  work 
Material  uaed 
Performance  bond  premium 
forkaen's  compensation  insurance 
General  insurance 

Meals  and  lodging  furnished  employees 

Supplies  -  miscellaneous 

Unclassll led 

Freight  and  express 

Equipment  rental 

Tools 

General  repairs 

Power  and  light  purchased 

Travel 

Fuel 

Printing,  postage  and  stationery 

Cost  of  board  and  lodging  -  silver  employees 

Bank  charges 

Telephone,  telegraph  and  cables 
Legal  and  other  professional 
Photographs  and  blue  prints 
Subscriptions  and  donations 

Gasoline,  oil,  grease  and  diesel  fuel  purchased 

Steel  and  welding  rod 

Transportation  expense 

Safety  expense 

Freight  on  equipment 

Transportation  of  personnel,  etc. 

Gifts  to  employees 


$466,856.58 

“•“AF 


53,146.62 

19.242.39 

6,227.15 

£MU 

1,884.13 

5,097.00 

1.975.42 

725.94 

3.345.38 

3.164.55 

2.51304 

1,758.01 

5,495.75 

296.48 

662.60 

64,459.78 


10;214.7| 


Deduct: 

Expense  included  above  allocated  to 
sundry  assets  accounts: 

Gasoline,  oil,  grease  and  diesel 
fuel  department  expense 
Repair  department  expense 
*>.  Transportation  department  expense 

\  Squlpment  rental 


214 
25.12 
89,610.86 
115,985.57 
l5.ol4 .25 

$996,284.53 


$  4,900.02 
15,240.75 

1,206.04 

i^76j.jZ 

TOTAL 


^8.110.18 


$958,174.35 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


507 


Respondent's  Exhibit  HH  (Cont’d) 


SCKKDULkii 


MARTIN  JfUNDKKLICH  COMPANY  - 
OKKS  CONSTRUCTION  COUl'ANY  -  OATUN,  C»NAL  SON K 


Fiscal  year  ended  Jenut-ry  31,  1942 


HXCCMCILIATION  OF  MKT  INCOME  AS  SHOffl  BY 
Books  JTZTK  NNT  INCOMK  AS  SHO*N  BY 
INFORMATION  RKTURk 

Net  income  l'ur  the  fiscal  year  ended 
January  31,  1942  as  shown  By 
the  books 
Add: 

Compensation  paid  partner 
Reserve  l  or  repatriation 
of  employees 

Reserve  for  losses  on  bad  debts 
Reserve  for  repairs  to  equipment 
Life  insurance  premiums 

NKT  INCOMK  -  as  shown  by  Information  return 


*2,348,724.72 


$22,500.00 


30,000.00 

1,000.00 

5,7*6.55 

9.836.34 


69.082.89 


$2,417,807.61 


>1 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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of  America 


TREASURY  DEPARTMENT 

WASHINGTON 


NOV  1819# 


PURSUANT  to  the  provisions  of  Section  661.  Chapter  17,  Titls  28  of  the 
United  States  Code  (Section  882  of  the  Revised  Statutes  of  the  United  States). 

I  hereby  certify  that  the  annexed  is  a  true  copy  of  the  partnership  return  of 
income,  with  attached  schedules,  for  the  period  February  1,  1942  to  December  31 
1942  of  Martin  Wunderlich  Company-Okas  Construction  Company,  Drawer  "C" ,  Gatuifc, 
Canal  Tone .  .  .  ! 


Lin  this  Department. 


"jHtfTVx  SuKTO^ 

l  .  „ 


>a(Titu -  m 


Ukspo*! 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  head, 
and  caused  the  seal  of  the  Treasury  Department  to  ba 
affixed,  on  the  day  and  year  first  above  written. 

By  direction  of  the  Secretary  of  the  Traaonry: 


Assistant*  Chief, 

Division  of  Office  Services 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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<\j.y  Xt' 


\ 


-  ^l) 

UNITED  STATES  , 

PARTNERSHIP  RETURN  OF  INCOME  1942 


\ 


a<lMFUAWbTS^ata,PMkWV««n,Ek.) 

For  €^endai-Ye«x- 1942 


lcUy 


JBR..1 . 


(N,  *is  Ma  ■!  ktar  tea  to  U*  *y  M  thm  Id  ) 


JiLLS 


Za 


.5  »3E2£21»..5SiI 

o*—> 

0~i  Mi  ■!■) 


JiTlIS . . . CjlLaL  2C2JZ 

(C»l) 


ObMwlh'TUwl 


F3t  Cairn 


OMnct 


tJS-im.  CROSS  INCOME 

1.  Gnat  receipt*  (row  buwiw  or  prolrmm 

2.  Les,  com  of  food*  sold: 

(a)  Inventory  at  beginning  of  year  . . 

(b)  Merchandise  bought  for  sale  ...  ... 

(e)  CoM  of  labor,  supplies.  etc .  . . 

(d)  Total  of  linn  (a),  (b),  and  (c)  . .  . 

(r)  Less  inventory  at  end  of  year . 5 Ct. Odu.lt  AttATifcOft 

3  Cron  profit  (or  Iom)  from  business  or  profession  (item  1  minus  item  2)  . 

4.  Income  (or  loss)  from  other  partnerships,  syndicate*,  pools,  etc.  Osss* 


•5,1*6.022  5* 


5X 


i  X 

|*3.g)2Sy^_^ 

j3TiEi7*7S  U7  ^ 


9. 

10. 
11. 
12. 
13. 


Interest  on  bank  deposits,  notes,  etc  . 

Interest  on  corporation  bonds,  etc.  (except  interest  to 

be  reported  in  item  7)  ....  . 

Interest  on  tax-free  covenant  bonds  upon  which  a  Federal 

tax  was  paid  at  source  . . 

Interest  on  Government  obligations,  etc.: 

(a)  From  line  (b).  Schedule  A  .  . 

(h)  From  line  (i).  Schedule  A 
Rents  ....  -  •• 

Royalties 


L— . 


$ . 


$ . 


$  . . 

*  . 


Net  gain  (or  loss)  from  sale  or  es>  hange  of  property  other  than  capital  assets  ( 

Dividends .  . . ....  . - . 

Other  income  <««•  —  —  w 

attaiV'u. . . . 


.  ’•te.<?6$.7Sj 

LL'  761/ 


l^.CzVlC 


X 


14. 


15. 

the 

17. 

IS. 

19. 

20. 
21. 
22. 


23. 

2*. 

25. 

2h 


Total  income  in  items  3  to  1 3  .  -  a  *■—  *  — a  o 

deductions 

Salaries  and  wages  ra.~«  .u..w.nei»e«i«0  . 

Rent 

Repairs  .  • 

Interest  on  indebtedness  <  »i. ■  - * t»au»  »■>  . 

Taxes ii,im.5*uiaO  -  ■■ 

Lours  by  file,  storm.  shipwreck,  or  other  casualty,  or  theft  .*■*  ‘  > 

Bad  debt*  t  wl<  .  —  StC-S.U  O)  . 

(a)  Depreciation  tsiUs«,su*ar.) 

(h)  Amortisation  of  eevrg.s»  y  facilities  vMhwm. 

Depletion  of  mines,  ml  ami  gas  wells,  timher.  etc.  i^-,.  .i-sao 
Other  deductions  autho'ired  by  law  •  »  vi«u-'.  1 1 
Total  deductions  in  items  ti  to  24 
(Vlin  i*v  m  l  i.>  ace  (item  14  m  mis  item*2s) 

short -t'rn  caistal  cam  (or  loss)  >  -*—•  ■—— »  .--i—hi 

Net  long-term  caiMl.ll  gain  (■»  lo«»)  -  >ee."  H> 


'4322*51$  51. 


<11051.516  71- 

12. ice, s-' 
2*2,  o7C  ZJ  IS, 
1.77j  IS  / 


Zl 


721  5C|Z 


.....  1,763  13 

. fcU.117  Jtl  ' 


. ..‘_22l*S«l*fiJ 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 
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(a)  OiifiaMW  •  $ut«.  TVrntuv.  i  pmimI  '\*  »  #  !»  •»••»  +1  *  •  •  InM^  Simtm  pm— mm* i  .. 

(V)  UU»iM«i4tnf  ti  M«*k  I.  IW.  tir.Uf  I  -Ui I  •••  .  luw  A.*,  »  <4>  «rk  A<l  mmJti  . - 

(<)  OUphu •>  Ca>W  ><— j m  *»  >*1.  *"****  I.  :  .  ...  ..  ........  .  ..  ..  ......... 

(<0  Tmv?  Smm  hmh-I  prnr  t*1V>>tnUf  I.  IW.  Twit  tA—4  Timmy  CwiikutM  W  Mitul’n  mmmi  mm 

uMmki.  mi . . . .  .  .... 

(t)  tM  itmm  Wp  Ifat  m4  T M4WT  IWH.  -mri  mm  l*  Mink  I.  I'M! 

(?)  OM^«—«<niiiM»iniln«»«<iUl’i»«dS«m»(««k»nU««kl  pi— i»l»iipm|.»(V)ik^«)i»^>i«i  >Miii l»  I.  mi 

(l)  DrrUmJt  m  akw  amiu  m  F^ral  wwp  wJ  Ua  n«4i«t  «  umliliw  mmad  prm  !•  MwkS,  m2 

T«mI  «( Uot  (»X  (0.  UX  <*h*»  I  (»»  » •••«  'M.mi  1  > 


mmn  Hmm  on  or  .iter  DmaW  I.  IMO.  »l  Spill.  ImJ  mmJir  M*~k  I.  mi.  kr  lU  I'mJSmi 

mmftmmrym  milnrnmHml*  (wm nwwwl  ml  u.lmml  m  iNO  1 0-V  H*  ' ) . . . .  . 


Tmulmm  mm  (m  It)  (mmmm  it—  II.  p«f  0 _ _ _ _ 

Sv*tJmmk.M*mr.mlml»<u  nltMmuklp  if  mm.  4 mm*""  <i  m*  V  Am  Mm  — ..  .. 

_ 

Stktdub  C<— TAXES.  (S«*  InatructUai  19) 


S  - 


Sch*duV  *tt»eh«d 


T«»l  (Hr  mm  item  I*,  gf  I)  . 


Sch*duU  D. — BAD  DEBTS.  (Sm  liMiwtbn  21) 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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Vh.ih.t-  l.—COKTRIBtrrtONS  o*  CIFTS  PAID. 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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JI.  Date  of organization  ..jJgCCQiwI. IS  . 

$2.  Nature  of  orcanuation  (partnership,  syndicate,  peel,  joint  venture, 

•j  etc.). Jo  iai... Tenure  ... 

?  3.  Wa»  a  return  filed  for  preceding  year >  *»'<  .  If  so,  to  which 

coBrrtor's  other  waa  it  sent?  3  •  *.  *. .  H  i.  :~v  1  •  tJ. 

i  4.  Check  whether  this  return  was  prepared  on  the  cash  [3  or  accrual 
•i  x  basis. 

'  $.  State  whether  inventories  at  the  beginning  and  end  of  the  taxable 


QUESTIONS 

I  If  answer  is 


year  were  valued  at  (a)  coat,  or  (b)  coat  or  market,  whichever  is 

tower"®*.*  or  ***.*.%  yfcicJwtTex.  lo**r . 


•  If  any  other  bads  is  used,  attach  statement  describing  basis  fully, 
£  state  why  used  and  the  date  inventory  was  last  reconciled  with 

•  stock  ......  ....  . 

t  6.  Did  the  organisation  at  any  tune  after  October  3,  1942.  and  before  the 

•  >r..  si  »  •  •  i  »t  _  •  j..  •  j:  *i 


If  answer  is  “Yea,’’  has  the  organisation  in  this  return  talus  a 
tion  for  any  amount  of  wages  or  salaries  riper  sen  ting  an  f 
decrease  in  rate  after  October  3,  1942?  (Answer  “Yes"  « 

.  If  answer  to  second  question  is  "Ym." 

statement  explaining  all  such  increases  or  dccraasts.  If  any  of  l 
increases  or  decreases  required  the  prior  approval  of  the  N 
War  Labor  Board  or  the  Caenhaioner  of  Internal  Revose  as 
in  instruction  1$,  attach  also  a  copy  of  the  authorisation  for  sack 
such  increases  or  decreases. 

7.  Did  the  organisation  at  any  time  during  the  taxable  year  own 
or  indirectly  any  stock  of  a  foreign  corporation  or  a  personal 
company,  as  defined  in  sretipa  501  of  the  Internal  Revtant 

(Answer -Yes"  or  “No")  -0  . 

If  answer  is  "Yes,**  attach  schedule  required  by  Instruction  I. 


end  of  Its  t.ualilr  year  have  in  its  employ  more  than  eight  individu- 1  A.  Was  return  of  information  on  Forms  1096  and  1099  filed  foe  throiro 


als>  (Answer  “Yes"  or  “No")  _ Vo _  _ |  dar  year  1942?  (See  Instruction  H)  Vo  . . I 

AFFIDAVIT  (Sec  lastrectm  D) 

1,  we  swear  (nr  affirm)  that  this  return  (including  any  accompanying  schedules  and  statements)  has  been  examined  by  me/ul 
to  the  best  of  my  our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting  periJ 

i  _  .  .l  t- _ id _  _  j _ i  .1 _ i . : _ ■ _ i _ t _ ,L _ «L _ t 


,'«nd  to  the  best  of  my  our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faith,  for  the  accounting 

rted.  pursuant  to  the  Internal  Revenue  Code  and  the  regulations  issued  under  authority  thereof. 


^fcbacribed  and  sworn  to  before  me  this 


Subscribed  and  sworn  to  before  me  this 


day  at  . .  . . . .  1^4  .  ... 


day  of  . . . m._ 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 
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BAUUWS  SHEETS 

■arm  totowlicb  cokpait  -  oos  comt»uctio«  ccmrun 


GATUI.  CA*AL  lows 

Sl«w«n  Booths  sated  Osossbar  Jl,  1%2 
AiSW 

Carrsot  sssstsi 
Cash 

OSpald  ssttaats 
Katalasd  psrosot*(s 

Sundry  sooouats  raoslsabls 

Otter  sssstsi 

toowmts  rsoslsabla  fro*  saployosa,  sto. 

Um  rassrsa  for  doubtful 
Wtan  to  a.b-sootrmotors 

Deposit  with  » - Canal 

build  lata.  aabhlaary.  squlpasat 

loss  rassrsa  for  dsprsolstloa 
Dsfsrrad  ohargosi 

Ubrlotln  tappllss  lBTsatory 
to pair  parts  lausatory 
Loss  reeersa  for  ahrlatefs 

teas  ball  lasaatory 
nasiplrod  lteuraaos  pi — sites 
Prspaid  psrforasu  hood 
tesb—rbsd  fraljtat  sad  transportation 
M*dry  dsfbrrod  owpsoss 


LIAIILITIO 
OuTssrt  llsbllltlosi 

lotos  payabls 
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Respondents’  Exhibit  TT 
War  Department 

Office  of  Division  Engineer,  Great  Lakes  Division 
20th  Floor,  Civic  Opera  Bldg. 

20  North  Wacker  Drive 
Chicago  (6)  Illinois 
4  July  1945 

Refer  to  File  No. 

GLDAR  160  ( 1942 )  ( C-529-43 ) 

7277  Wunderlich  &  Okes 
Martin  Wunderlich  Company 
and  Okes  Construction  Company 
E.  1501  First  Nat’l.  Bank  Bldg. 

St.  Paul,  Minnesota 

Gentlemen : 

This  office  is  in  receipt  of  a  communication  from  the  Of¬ 
fice,  Chief  Engineers,  Washington,  D.  C.,  under  the  date 
of  25  June  1945,  relative  to  the  renegotiation  of  your 
joint  venture  contracts  and  subcontracts  for  the  fiscal 
years  1942  and  1943,  to  the  effect  that  the  renegotia¬ 
tion  agreements  covering  the  aforesaid  fiscal  years  have 
been  disapproved,  and  further  that  your  renegotiation 
shall  be  conducted  on  a  fiscal  year  basis,  instead  of  on 
the  completed  contract  basis. 

It  therefore  becomes  necessary  for  us  to  inform  you 
that  the  agreements  which  were  subject  to  approval  of 
higher  authority  are  now  disapproved  and  void  and  of 
no  effect,  and  that  it  is  necessary  for  us  to  start  over 
again  for  each  of  the  fiscal  years  mentioned  above  and 
consider  your  Government  contracts  and  subcontracts 
on  a  fiscal  year  basis. 

We  are  instructed  to  advise  you  that  the  resumption 
of  renegotiation  on  the  fiscal  year  basis  will  not  preju¬ 
dice  your  rights  in  claiming  that  contract  No.  PClp-571 
is  not  subject  to  renegotiation. 

However,  these  are  matters  that  we  will  discuss  with 
you  at  the  next  meeting  with  your  representatives, 
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which  we  desire  to  hold  in  this  office  not  later  than  16 
July  1945,  at  10:00  A.M.  We  leave  it  to  you  to  fix  any 
date  during  such  period  for  further  consideration  of  re¬ 
negotiation. 

Kindly  advise  as  to  the  most  convenient  date  for  re¬ 
sumption  of  renegotiation.  Your  cooperation  will  be 
appreciated. 

For  the  Division  Engineer : 

Yours  very  truly, 

H.  E.  Pollock, 

H.  E.  Pollock, 

Chief,  Price  Adjustment  Branch 
Readjustment  Division. 

Registered  Return  Receipt  Requested. 
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Copy 

The  Advisory  Commission  to  the  Council  of  National 

Defense 

Federal  Reserve  Building 
Washington,  D.  C. 

December  4,  1940 

Brigadier  General  Glen  E.  Edgerton 
Governor  of  Panama  Canal 
1435  K.  Street,  N.  W. 

Washington,  D.  C. 

Dear  General  Edgerton : 

After  our  conference  of  November  15,  1940,  with 
reference  to  your  request  that  preference  ratings  be  as¬ 
signed  to  Panama  Canal  contracts  for  emergency  pro¬ 
jects  commonly  referred  to  as  the  (SIP)  program,  ques¬ 
tion  arose  as  to  the  legal  status  of  the  Panama  Canal 
with  reference  to  the  enforceability  of  preference  ratings 
under  Section  2A  of  Public  No.  671,  approved  June  28, 
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1940,  and  we  requested  this  subject  be  considered  by 
our  legal  staff. 

A  legal  opinion  has  now  been  received  to  the  effect 
that  the  Panama  Canal  is  under  jurisdiction  of  the  U.  S. 
Army.  This  opinion  is  based  upon  an  order  of  the 
President  of  the  United  States  dated  September  15, 
1939,  which  vests  exclusive  authority  and  jurisdiction 
over  the  Panama  Canal  in  the  officer  of  the  Army  com¬ 
manding  the  U.  S.  troops  stationed  in  the  Canal  Zone 
and  the  fact  that  appropriations  for  the  Canal,  made 
subsequent  to  this  order,  are  contained  in  a  War  Depart¬ 
ment  Appropriations  Act,  Public  No.  654 — 76th  Con¬ 
gress,  3rd  Session.  It  is,  therefore,  held  by  this  office 
that  authority  exists  for  the  assignment  of  compulsory 
preference  ratings  to  contracts  executed  by  the  Panama 
Canal. 

In  view  of  the  legal  opinion  that  the  Canal  is  an  ad¬ 
junct  of  the  War  Department,  we  have  now  completed 
arrangements  with  the  Priorities  Committee  of  the 
Army-Navy  Munitions  Board  whereby  they  will  be 
pleased  to  arrange  to  have  preference  ratings  assigned 
to  your  contracts,  under  a  similar  procedure  to  that  now 
being  used  by  the  United  States  Army.  We,  therefore, 
suggest  that  you  have  a  representative  of  your  office 
take  up  all  matters  with  reference  to  the  assignment 
of  preference  ratings  with  Lt.  Colonel  J.  L.  Phillips, 
Army  member  of  the  Priorities  Committee.  Colonel 
Phillips  is  prepared  to  be  of  immediate  assistance  in 
this  regard. 

To  obviate  the  possibility  of  delay  in  connection  with 
the  contract  with  Ingersoll  Rand  Company  for  sub¬ 
aqueous  drill  barge  machinery  contract  W-29066  R-2425- 
D  ( 2 ) ,  I  have  requested  the  Priorities  Committee  to  is¬ 
sue  an  A-l  priority  on  this  contract  immediately. 

It  was  a  pleasure  to  meet  you  and  Mr.  Burdick,  and 
I  wish  to  take  this  occasion  to  repeat  we  fully  appre¬ 
ciate  the  problems  confronting  your  organization,  and 
wish  to  emphasize  at  this  time  that  after  preference 
ratings  have  been  assigned  to  your  contracts  we  would 
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be  pleased  to  lend  aid  to  the  Panama  Canal  in  facilitat¬ 
ing  the  completion  of  such  contracts,  should  obstacles 
develop  which  we  might  be  in  a  position  to  remove. 

Sincerely  yours, 

Donald  M.  Nelson, 

Donald  M.  Nelson, 

Administrator  of  Priorities 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal: 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 
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Martin  Wunderlich  Company — Okes  Construction 

Company 

Contractors  —  Panama  Canal  Project 
E-1501  First  National  Bank  Building 
St.  Paul,  Minnesota 

Job  Office  Address  May  8th,  1941 

Drawer  “C” 

Gatun,  Canal  Zone 

Mr.  B.  F.  Burdick, 

General  Purchasing  Officer, 

The  Panama  Canal, 

Washington,  D.  C. 

Att:  Mr.  Hughes 
Re:  Contract  No.  P.C.  Ip-571 

Dear  Mr.  Burdick: 

We  acknowledge  your  letter  of  May  7th  and  in  com¬ 
pliance  therewith  we  are  attaching  herewith  executed 
Preference  Rating  Certificate  AN-29777,  which  is  as¬ 
signed  to  our  order  to  the  Edison  General  Electric  Ap¬ 
pliance  Company  for  forty  water  heaters.  We  appre- 
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date  your  action  and  cooperation  in  this  matter  of 
getting  shipment  and  delivery  to  us  on  these  required 
water  heaters  on  order  for  our  Panama  work  under  the 
promise  of  Edison  General  Electric  Appliance  Company 
to  make  shipment  of  these  water  heaters  from  their 
plant  on  May  16th. 

We  have  carefully  perused  the  transcript  of  telephone 
conversation  between  Mr.  Hughes  and  Capt.  White  of 
the  Priorities  Committee.  We  would  like  to  call  your  at¬ 
tention  to  the  following  facts : 

( 1 )  For  your  information,  we  have  their  acknow¬ 
ledgment  dated  February  18th  covering  our  order 
for  40  electric  ranges,  40  electric  water  heaters 
and  10  refrigerators — also  their  acknowledgment 
by  wire  on  February  28th  of  our  order  for  30  addi¬ 
tional  refrigerators — all  with  the  understanding  of 
a  30-day  delivery.  The  refrigerators  were  shipped 
as  scheduled  but  according  to  telegram  we  have 
from  them  dated  April  22nd  the  ranges  and  water 
heaters  were  not  shipped  from  the  factory  until 
April  22nd. 

The  quantity  above  was  ordered  on  the  basis  of  a 
poll  of  our  crew  as  to  the  number  of  men  who 
wished  private  dwellings. 

(2)  Early  in  March,  on  taking  another  poll  of 
our  organization  in  Panama,  same  was  indicative 
of  a  greater  demand  for  single  dwellings.  We  there¬ 
fore,  by  letters  under  dates  of  March  10th  and 
March  13th,  ordered  from  the  Edison  General 
Electric  Appliance  Company  40  electric  ranges,. 40 
electric  heaters  and  10  electric  refrigerators,  these 
with  the  understanding  that  they  would  be  shipped 
under  the  same  terms  as  the  original  order,  or  30 
days.  We  have  received  shipment  of  the  refriger¬ 
ators. 

Mr.  Mellentin  of  the  Edison  General  Electric  Ap¬ 
pliance  Company  wired  Capt.  White  on  April  28th 
that  they  would  ship  the  40  ranges  on  May  2nd  and 
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the  40  water  heaters  on  May  16th.  Mr.  Mellentin 
verified  this  statement  to  me  over  the  telephone  in 
Chicago  on  May  1st. 

We  wish  to  call  your  attention  to  copies  of 
letters  attached  written  to  Mr.  Mellentin  under 
dates  of  May  5th  and  May  7th,  endeavoring  to  get 
information  as  to  the  shipment  of  the  electric 
ranges  in  conformity  with  his  promise  to  Capt. 
White  and  the  writer.  No  answer  has  been  received 
so  we  have  just  phoned  Mr.  Mellentin  and  he  ad¬ 
vised  verbally  and  agrees  to  confirm  by  letter  that 
the  40  ranges  went  forward  from  their  factory  on 
the  5th  inst.,  and  he  further  states  that  the  40  water 
heaters  are  scheduled  through  the  factory  to  leave 
there  May  16th.  He  gives  his  personal  assurance 
that  this  will  be  done. 

The  writer  told  Mr.  Mellentin  that  he  would  have 
in  his  hands  on  Monday,  the  12th,  an  executed  pri¬ 
ority  for  these  40  water  heaters  so  that  nothing 
should  interfere  with  their  keeping  their  obliga¬ 
tion  for  shipment  of  these  heaters  on  May  16th. 

Yours  very  truly, 

Martin  Wunderlich  Company- 
Okes  Construction  Company 
By  Day  Okes 
Day  Okes 

DO :  AS 
Enc. 

P.S.  We  are  attaching  herewith  an  extra  copy  of  this 
letter  should  you  wish  to  deliver  one  to  Capt.  White. 

D.O. 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal. 

B.  F.  Burdick, 

B.  F.  Burdick, 

Chief  of  Office 
1-11-51 

********** 
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Respondents’  Exhibit  BBB 

Expediting  Office 
Martin  Wunderlich  Company- 
Okes  Construction  Company 
Contractors 
Panama  Canal  Project 
E-1501  First  National  Bank  Building 
St.  Paul,  Minnesota 

Main  Office  Address 
Drawer  “C”  Gatun,  Canal  Zone 


Mr.  B.  F.  Burdick, 

General  Purchasing  Officer, 
The  Panama  Canal, 
Washington,  D.  C. 


October  6th,  1941 


Re:  Contract  No.  P.  C.  Ip-571 


Dear  Mr.  Burdick: 


Verifying  telephone  conversation  of  even  date  with 
Mr.  Hughes,  we  have  under  our  Order  No.  129  placed 
with  the  Mack  Truck  Company  an  additional  order  for 
six  more  Mack  trucks  for  our  Panama  job,  Contract  No. 
P.  C.  Ip-571.  In  other  words,  we  now  have  under  order 
from  them  four  trucks  under  our  Order  No.  128  and  six 
trucks  under  our  Order  No.  129.  They  have  agreed  to 
deliver  within  seventy-five  days  based  on  an  A-l-a  Priori¬ 
ty  Certificate. 

We  requested  in  our  letter  to  you  under  date  of  Octo¬ 
ber  2nd  the  extension  of  such  Certificate  on  our  Order 
No.  128  and  we  extend  that  request  to  cover  our  Order 
No.  129. 

It  is  absolutely  essential  that  this  equipment  reach 
us  by  December  15th,  if  at  all  possible,  inasmuch  as  that 
is  the  approximate  starting  of  the  dry  season  in  the 
Zone  and  these  hauling  units  are  required  for  our  yard¬ 
age  production  output.  As  you  know,  our  output  for 
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completion  of  the  job  has  to  run  in  the  neighborhood  of 
five  times  as  much  yardage  in  the  dry  season  as  it  is 
possible  to  produce  under  wet  season  conditions  and  this 
production  is  essential  for  the  completion  of  the  job  on 
schedule  time. 

You  undoubtedly  know  that  there  has  been  shipped 
to  our  Panama  job  two  new  Lima  draglines  the  early 
part  of  this  month  and  these  ten  Mack  trucks  are  re¬ 
quired  in  connection  with  the  operation  of  these  drag¬ 
lines  for  the  output  required. 

You  know  that  we  received  an  extra  work  order  early 
in  August  entailing  additional  yardage  under  our  con¬ 
tract  without  any  extension  of  time  limit  for  comple¬ 
tion.  The  question  may  arise  then  as  to  why  we  did  not 
place  order  for  additional  hauling  units  at  the  time  of 
the  extra  work  order.  At  that  time  we  had  an  order  with 
the  Mack  Truck  Company  for  delivery  of  sixteen  trucks 
which  had  not  yet  arrived  on  the  job  and  did  not  arrive 
on  the  job  until  approximately  over  a  period  from  Aug- 
gust  20th  to  about  September  6th.  The  delay  in  delivery 
of  this  original  order  for  sixteen  trucks  was  due  to  two 
factors  beyond  cur  control — a  strike  at  the  Mack  Truck 
Company  and  then  the  unavailability  of  shipping  bot¬ 
toms,  together  with  a  strike  on  scheduled  shipping  bot¬ 
toms.  It  was  essential  that  we  test  out  these  Mack 
trucks  under  job  working  conditions  and  prove  their 
yardage  output.  This  has  just  been  done  and  results  in 
the  requirements  of  our  Order  No.  128  and  No.  129. 

We  are  attaching  herewith  copy  of  our  Order  No.  129 
and  requesting  and  urging  the  necessity  of  our  require¬ 
ment  for  an  A-l-a  Priority  Rating  so  that  we  can  get 
delivery  of  the  ten  Mack  trucks  under  our  two  orders 
by  December  15th  in  order  to  comply  with  our  contract 
obligation  for  production  and  completion  in  the  time  re¬ 
quired  by  our  contract  with  you. 

Any  delay  in  delivery  of  these  trucks  will  mean  a  defi¬ 
nite  shortage  of  our  yardage  output  inasmuch  as  the 
dry  season  runs  only  approximately  five  months. 
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We  trust  that  we  have  sufficiently  covered  the  neces¬ 
sity  of  the  situation  so  that  such  A-l-a  Priority  Certifi¬ 
cate  can  be  expeditiously  furnished  in  order  that  the 
Mack  Truck  Company  can  obtain  from  their  suppliers 
the  required  materials  to  fulfill  their  contract  with  us. 

Yours  very  truly, 

Martin  Wunderlich  Company 
Okes  Construction  Company 
By  /s/  Day  Okes 

DO :  AS 

Enc. :  Copy  of  our  Order  No.  129 
cc  to  Mr.  Martin  Wunderlich, 

Martin  Wunderlich  Company 
Okes  Construction  Company, 

Drawer  “C”,  Gatun,  Canal  Zone. 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal: 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 

********** 

Respondents*  Exhibit  CCC 

Balboa  Heights,  C.  Z. 
August  25,  1944 

Memorandum  to  Commanding  General,  Panama 
Canal  Department : 

Subject:  Delegation  of  Authority  for  Renegotiation 
1.  Reference  is  made  to  memorandum  dated  Decem¬ 
ber  21, 1943,  from  this  office  and  your  letter  dated  Janu¬ 
ary  18,  1944,  to  the  Adjutant  General  and  subsequent 
indorsements,  copies  of  which  were  furnished  this  of¬ 
fice,  Subjects:  “Renegotiation  of  War  Contracts”  and 
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“Section  332.6  War  Department  Manual  for  Renegotia¬ 
tion,”  respectively. 

2.  It  has  been  noted  that  War  Department  Circular 
No.  330  issued  August  11,  1944,  contains  the  authority 
requested  in  4th  Indorsement  to  your  letter  of  January 
18,  1944,  for  the  renegotiation  of  overseas  contracts 
with  The  Panama  Canal.  It  is  also  noted  that  paragraph 
9  provides  that  this  authority  may  be  delegated  as  you 
may  deem  proper. 

3.  It  is  recommended  that  the  authority  for  rene¬ 
gotiation  of  Panama  Canal  overseas  contracts  be  dele¬ 
gated  to  the  Governor,  The  Panama  Canal,  with  the 
power  of  subdelegation. 

J.  C.  Mehaffey, 

Governor 

1st  Ind.  from  Chief  of  Staff,  P.C.D. 

(1)  rec’d.  9/4/44 

(2)  from  Gov’s  office 

with  Record  Bureau  File  84-B-l  (Parts  4  &  5) 

F.  K.  Newcomer 

CC — Supervising  Engineer  ( Thru  E.  of  M. ) 

*********** 

Basic :  Memo  fr  The  Gov,  The  PC,  Balboa  Heights,  C.Z., 
25  August  44,  subject:  Delegation  of  Authority  for 
Renegotiation. 

AG  160-1  ( 25  Aug  44 )  1st  Ind.  /ahm 

HEADQUARTERS  PANAMA  CANAL  DEPART¬ 
MENT,  APO  834,  9  September  1944. 

To:  The  Governor,  The  Panama  Canal,  Balboa  Heights, 
Canal  Zone. 

1.  Recommendation  contained  in  paragraph  3,  basic 
Memorandum  is  approved. 


543 


2.  It  is  requested  that  contracts  renegotiated  under 
this  authority  be  forwarded  to  this  headquarters  for 
transmittal  to  the  War  Department. 

George  H.  Brett, 

Lieutenant  General y  U.  S. 
Army ,  Commanding 

( 1 )  Engr.  of  Maint. 

J.C.M.  9/11 

( 2 )  Supervising  Engr.  Abbott  9/12 
Comptroller 

F.K.N.  9/11 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal: 

B.  F.  Burdick 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 

**«■******«• 
Respondents’  Exhibit  DDD 

May  1,  1941 

Lt.  Colonel  P.  L.  Philips, 

Member,  Priorities  Committee, 

Army  and  Navy  Munitions  Board 
Washington,  D.  C. 

PClp-571 

Dear  Sir: 

In  accordance  with  authority  contained  in  your  mem¬ 
orandum  of  March  5,  1941  ( 114.14-18  ( c )  3  JRH ) ,  pref¬ 
erence  rating  of  A-l-b  was  assigned  to  contract  No.  100, 
dated  March  1,  1941,  between  Martin  Wunderlich  Com- 
pany-Okes  Construction  Company  and  Mack  Interna¬ 
tional  Motor  Truck  Corporation  for  the  furnishing  of  10 
new  motor  vehicles,  model  N.W.  6x6  dumper  special, 
6x6  dual  red.,  which  said  vehicles  are  to  be  used  in  con¬ 
nection  with  the  initial  contract  for  excavation,  Third 
Locks  Project.  The  order  for  10  vehicles  has  been  in- 
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creased  to  16  vehicles,  which  increase  has  not  been  cov¬ 
ered  by  a  preference  rating. 

I  am  informed  by  the  contractor  and  Mack  Interna¬ 
tional  Motor  Truck  Corporation  that  the  preference 
rating  of  A-l-b  is  no  longer  sufficient  to  insure  delivery 
of  the  materials  covered  by  orders  tabulated  on  the  at¬ 
tached  sheet  within  the  time  required.  I  deem  it  ad¬ 
visable  to  bring  this  situation  to  your  attention  for  such 
action  as  you  consider  appropriate. 

Yours  very  truly, 

B.  F.  Burdick, 

General  Purchasing  Officer 

Enclosure 

2cc  Governor,  with  copies  of  enclosure 
2cc  CQM,  with  copies  of  enclosure 
cc  Supv.  Eng.,  Diablo  Heights,  C.Z.,  with  copy  of  en¬ 
closure 

cc  WCW,  with  copy  of  enclosure 
2cc  File  PClp-571 
JCH:mf 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal : 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 

**«-*****«# 
Respondents’  Exhibit  EEE 

August  12,  1941 

Lt.  Colonel  J.  L.  Philips, 

Member,  Priorities  Committee, 

Army-Navy  Munitions  Board, 

Washington,  D.  C. 

PClp-571 

Dear  Sir: 

Martin  Wunderlich  Company  and  Okes  Construction 
Company,  contractors  for  excavation  in  connection 


with  the  New  Gatun  Locks,  request  assignment  of  pref¬ 
erence  rating  A-l-a  in  accordance  with  attached  copy  of 
letter  of  August  11  to  their  order  No.  120  placed  with 
Lima  Locomotive  Works,  Inc.  for  one  Lima  Type  1201 
3%-yard  shovel  to  be  used  in  connection  with  this  ex¬ 
cavation  contract.  According  to  attached  copy  of  letter 
of  August  9  from  the  supplier  Lima  Locomotive  Works, 
it  appears  that  a  preference  rating  of  A-l-a  is  necessary 
in  order  to  obtain  delivery  within  a  reasonable  time. 

Inasmuch  as  shovels  are  not  on  the  priorities  critical 
list  I  shall  appreciate  your  authorizing  me  to  assign  the 
rating  of  A-l-a  to  this  order  and  suborders  thereunder, 
or  for  you  to  take  such  other  action  deemed  proper. 

Yours  very  truly, 

B.  F.  Burdick, 

General  Purchasing  Officer 

Enclosure 

copy  of  letter  of  August  11, 1941 
2cc  Governor 
2cc  Supervising  Engineer 
2cc  Martin  Wunderlich  Company 
cc  Mr.  Williams 
2cc  File 
JCH/gp 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal: 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 
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Respondents’  Exhibit  FFF 
Expediting  Office 

Martin  Wunderlich  Company — Okes  Construction 

Company 

Panama  Canal  Project 
E-1501  First  National  Bank  Bldg. 

St.  Paul,  Minnesota 

Main  Office  Address 
Drawer  “C” 

Gatun,  Canal  Zone 

August  27th,  1941 

Mr.  B.  F.  Burdick 
General  Purchasing  Agent, 

The  Panama  Canal, 

Washington,  D.  C. 

Re:  Contract  No.  P.  C.  Ip-571 
Dear  Mr.  Burdick : 

We  acknowledge  receipt  today  of  your  letters  of 
August  25th  and  August  26th  in  reference  to  assignment 
of  preference  rating  to  our  order  with  Lima  Locomotive 
Works,  Inc. 

In  compliance  with  your  letter  of  the  26th,  we  have 
executed  Preference  Rating  Certificate  ir  AN-1345496 
and  are  forwarding  same  to  the  Lima  Locomotive 
Works,  Inc.,  which  covers  assignment  of  Preference 
Rating  A-l-b  to  our  order  for  two  Lima  1201  draglines. 
This  Certificate  has  been  executed  as  of  this  date,  Aug¬ 
ust  27,  1941  as  follows:  Martin  Wunderlich  Company- 
Okes  Construction  Company  by  Day  Okes,  Partner. 

Also,  per  your  request,  we  are  returning  herewith  to 
you  unexecuted  Preference  Rating  Certificate  #  AN- 
1345463,  which  was  attached  to  your  August  25th  letter. 

Per  your  suggestion,  we  are  writing  to  Lima  Loco¬ 
motive  Works,  Inc.,  copy  attached,  as  to  whether  they 
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will  meet  delivery  requirements  on  the  basis  of  the  pri¬ 
ority  furnished  and  will  advise  you  of  their  attitude  in 
the  matter. 

Appreciating  the  action  you  have  taken  in  this  mat¬ 
ter,  we  are 

Yours  very  truly, 

Martin  Wunderlich  Company 
Ores  Construction  Company 
By  ( signed )  Day  Okes 
Day  Okes 

DO:  AS 
Enc.  2 

P.  S.  For  your  information,  we  inserted  $85,160.00  as 
the  value  of  our  order  on  Certificate  #  AN-1345496. 

Certified  a  true  copy  from  the  files  of  the  Panama 
Canal: 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 
1-11-51 


*»«*****«-* 
Respondents’  Exhibit  GGG 

October  2,  1941 

Sternberg  Dredging  Company,  Inc., 

Arcade  Building, 

St.  Louis,  Missouri. 


Dear  Sirs : 


PClp-571  Martin  Wunderlich  Company- 
Okes  Construction  Company 


You  may  count  on  our  further  help  in  obtaining  ma¬ 
terial  ordered  from  your  sub-contractors  referred  to  in 
your  letters  of  September  30,  but  before  submitting  re¬ 
quests  for  higher  preference  rating  than  A-l-b  I  want 
you  to  exhaust  every  other  possibility  of  obtaining  the 
material.  In  the  event  of  your  inability  to  obtain  the  ma- 
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terial  from  some  other  source  within  the  required  time, 
please  indicate  the  effect  the  delay  will  have  upon  your 
work.  This  is  necessary  because  assignment  of  the  pref¬ 
erence  rating  A-l-a  means  subordinating  some  other  im¬ 
portant  defense  work.  This  high  rating  is  reserved  for 
extraordinarily  important  defense  items  and  will  not  be 
assigned  except  in  extreme  cases. 

For  consideration  at  the  time  of  request  for  higher 
rating  there  should  also  be  furnished  a  statement  from 
the  supplier  of  the  orders  that  will  be  subordinated  by 
application  of  the  higher  rating.  This  statement  should 
include  the  name  of  the  Government  bureau  or  depart¬ 
ment  having  such  contracts,  the  number,  date,  and  rat¬ 
ing  thereof. 

Very  truly  yours, 

B.  F.  Burdick, 

General  Purchasing  Officer 

Copy  to  Martin  Wunderlich  Company-Okes  Construc¬ 
tion  Company, 
cc  Governor 
2cc  CQM 
cc  MAM 
cc  WCW 
2cc  PClp-571 
JCH:mf 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal: 

B.  F.  Burdick, 

B.  F.  Burdick,  Chief  of  Office 

1-11-51 
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Respondents'  Exhibit  III 

War  Department 
Manual  for  Renegotiation 

War  Department, 
Washington  25,  D.  C.,  5  August  1943. 

The  Manual  for  Renegotiation  is  approved  effective  15 
August  1943,  and  will  be  followed  by  all  agencies  of  the 
War  Department  in  the  statutory  renegotiation  of  con¬ 
tract  prices  and  profits. 

[AG  461  (12  Jul43).] 

By  Order  of  the  Secretary  of  War : 

Robert  P.  Patterson, 

Under  Secretary  of  War 

Official : 

J.  A.  Uuo, 

Major  General , 

The  Adjutant  General 

********«•«• 

Section  1 

Overall  Basis  for  Renegotiation  and  Exceptions 
301.  Overall  Basis  for  Renegotiation. 

301.1  Statutory  Authority.  Subsection  403  (c)  (1) 
as  amended  provides  as  follows: 

“(c)  (1)  Whenever,  in  the  opinion  of  the  Secre¬ 
tary  of  a  Department,  the  profits  realized  or  likely 
to  be  realized  from  any  contract  with  such  De¬ 
partment,  or  from  any  subcontract  thereunder 
whether  or  not  made  by  the  contractor,  may  be 
excessive,  the  Secretary  is  authorized  and  directed 
to  require  the  contractor  or  subcontractor  to  renego¬ 
tiate  the  contract  price.  When  the  contractor  or 
subcontractor  holds  two  or  more  contracts  or  sub¬ 
contracts  the  Secretary  in  his  discretion,  may  re¬ 
negotiate  to  eliminate  excessive  profits  on  some  or 
all  of  such  contracts  and  subcontracts  as  a  group 
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without  separately  renegotiating  the  contract  price 
of  each  contract  or  subcontract.” 

This  provision  permits  the  Departments  in  their  dis¬ 
cretion  to  renegotiate  contracts  or  subcontracts  either 
individually  or  as  a  single  group. 

301.2  Use  of  Overall  Basis.  As  a  general  policy  re¬ 
negotiation  is  conducted  on  the  basis  of  the  overall 
profits  of  a  contractor  from  its  renegotiable  contracts 
and  subcontracts  for  a  specified  period.  Under  this 
method  excessive  profits  are  determined  by  examining 
the  contractor’s  financial  position  and  the  profits,  past 
and  prospective,  from  its  contracts  and  subcontracts 
taken  as  a  whole  for  a  particular  fiscal  year  or  other 
period,  rather  than  by  analysis  of  each  individual  con¬ 
tract  or  subcontract  on  a  unit  cost  basis.  This  avoids 
problems  of  allocation  of  costs  and  profits,  allows  the 
contractor  to  offset  one  contract  against  another  and 
simplifies  administration.  Methods  of  segregation  of 
income  and  expenses  are  discussed  in  the  following  Sec¬ 
tions  of  this  Chapter. 

301.3  .  Exceptions.  In  some  instances  renegotiation  of 
individual  contracts  or  subcontracts  may  be  more  con¬ 
venient  than  overall  renegotiation.  This  method  may  be 
used  in  place  of  overall  renegotiation  only  to  the  extent 
expressly  authorized  by  other  paragraphs  of  this  Sec¬ 
tion. 

304.3  Joint  Ventures  for  Construction.  (1)  Where 
the  joint  venture  is  for  construction,  or  for  rendering 
architectural,  engineering,  or  management  services,  or 
any  combination  thereof,  the  Chief  of  Engineers  is  au¬ 
thorized  to  renegotiate  the  contracts  separately  or  in 
one  or  more  groups,  with  the  approval  of  any  other  De¬ 
partment  which  has  contracts  with  the  joint  venture 
concerned.  (See  paragraph  823.3) 

(2)  In  such  cases  the  Chief  of  Engineers  may  make 
final  agreements  to  eliminate  excessive  profits  without 
approval  by  the  Under  Secretary  of  W’ar  or  his  duly  au¬ 
thorized  representative. 
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305.  Contractors  with  Few  Contracts. 

305.1  Authority.  When  substantially  all  of  the  war 
business  of  a  contractor  is  covered  by  a  few  individual 
contracts,  renegotiation  may  be  conducted  on  an  indi¬ 
vidual  contract  basis  with  the  approval  of  the  Chief  of 
the  Service  to  which  the  contractor  is  assigned  for  re¬ 
negotiation. 

305.2  Basis.  In  such  cases,  with  the  approval  of  the 
Chief  of  the  Service,  renegotiation  of  individual  con¬ 
tracts  may  be  based  on  the  period  of  each  contract 
rather  than  the  fiscal  year. 

332.6  Panama  Canal  Contracts.  Contracts  with  the 
Panama  Canal  Zone  are  subject  to  statutory  renegotia¬ 
tion.  Under  the  Panama  Canal  Act  (48  U.  S.  C.  1306), 
the  President  in  time  of  war  may  designate  an  Army 
officer  to  assume  exclusive  authority  and  jurisdiction 
over  the  Panama  Canal  and  the  government  of  the  Canal 
Zone  and,  by  Executive  Order  8232  (September  5,  1939  ) 
the  President  has  done  so.  Contracts  made  by  the  Canal 
Zone  are  therefore  treated  as  contracts  with  the  War 
Department. 

e««******* 

822.2  Delegation  to  Overseas  Commanding  Officers. 

Circular]  War  Department 

No.  43 1  Washington,  February  9, 1943 


III.  Delegation  of  authority  to  commanders  of 
United  States  armed  forces  outside  continental  United 
States  ( and  in  Alaska )  to  exempt  certain  contracts  and 
subcontracts  from  renegotiation  and  to  renegotiate  con¬ 
tract  prices  of  certain  contracts  and  subcontracts. — 1. 
The  following  express  authority  and  discretion  are  here¬ 
by  delegated  to  each  commanding  officer  in  charge  of 
United  States  armed  forces  in  Alaska  or  outside  the  con¬ 
tinental  United  States  who  is  responsible  directly  to  the 
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War  Department  (whether  such  forces  constitute  a  de¬ 
fense  command,  a  base  command,  a  theater  command  in 
a  theater  of  operations,  a  task  force,  a  project,  a  depart¬ 
ment.  or  a  United  States  armed  force  operating  under 
united  command  as  defined  in  paragraph  10,  Joint  Action 
of  Army  and  Navy  or  any  other  command  or  activity ) , 
as  to  contracts  entered  into  by  or  under  his  authority 
or  assigned  to  him  for  administration,  and  to  be  per¬ 
formed  outside  the  continental  United  States  or  in 
Alaska  and  as  to  subcontracts  thereunder  to  be  perform¬ 
ed  outside  the  continental  United  States  or  in  Alaska. 

a.  To  exempt  from  some  or  all  of  the  provisions  of 
Section  403,  Sixth  Supplemental  National  Defense  Ap¬ 
propriation  Act,  1942  ( Public  Law  528,  77th  Cong. ;  Bull. 
22,  W.  D.,  1942),  as  amended  by  Section  801,  Revenue 
Act  of  1942  ( Public  Law  753,  77th  Cong. )  — 

(1)  Any  such  contract  or  subcontract  or  any 
class  or  classes  of  such  contracts  or  subcontracts,  or 

(2)  A  portion  of  any  such  contract  or  subcon¬ 
tract  or  performance  thereunder  during  a  specified 
period  or  periods  if  in  his  opinion  the  provisions 
thereof  are  otherwise  adequate  to  prevent  excessive 
profits. 

b.  To  conduct  renegotiation  pursuant  to  said  act  as 
amended  in  regard  to  such  contracts  or  subcontracts  in¬ 
cluding — 

( 1 )  The  authority  to  require  such  contractors  or 
subcontractors  to  furnish  all  statements  of  costs 
and  other  financial  statements  and  to  conduct  all  in¬ 
vestigations,  authorized  by  law  in  connection  with 
such  renegotiation, 

( 2 )  The  authority  to  conduct  such  renegotiation 
upon  an  individual  contract  or  subcontract  basis  or, 
in  his  discretion,  to  conduct  the  same  upon  a  group 
basis  so  as  to  include  all  of  such  contracts  and  sub¬ 
contracts  of  the  same  contractor, 
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(3)  The  authority  to  enter  into,  in  the  name  of 
and  on  behalf  of  the  Secretary  of  War,  final  or  other 
agreements  in  connection  with  ( but  expressly 
limited  to)  such  particular  contracts  renegotiated, 
pursuant  to  said  Section  403,  subsection  (c)(4)  of 
said  act  as  amended; 

c.  Provided,  however,  that  in  the  case  of  such  con¬ 
tracts  which  shall  have  been  entered  into  by  any  of  the 
supply  services  or  by  the  Army  Air  Forces  and  which 
shall  have  been  transferred  to  any  such  commanding 
officer  for  administration,  and  in  the  case  of  such  sub¬ 
contracts  thereunder,  any  supplemental  or  other  agree¬ 
ment  by  which  such  contracts  or  subcontracts  will  be 
exempted  from  renegotiation  and  any  final  agreement  at 
the  end  of  renegotiation  will  be  subject  to  approval  by 
the  chief  of  the  supply  service  concerned  or  the  Com¬ 
manding  General,  Materiel  Command,  Army  Air  Forces 
in  the  case  of  Army  Air  Forces  contracts. 

2.  Unless  such  commanding  officer  deems  that  it  is 
not  feasible  or  expedient,  he  will,  in  conducting  such  re¬ 
negotiation  proceedings,  follow  the  principles  and 
policies  established  by  the  War  Department  Price  Ad¬ 
justment  Board.  Such  commanding  officer  may,  if  he  de¬ 
sires,  request  that  the  War  Department  Price  Ad¬ 
justment  Board  furnish  desired  information  as  to  its 
policies,  practices,  and  interpretation  of  the  said  act  as 
amended. 

3.  Any  such  commanding  officer  may  delegate,  with 
power  of  subdelegation,  any  such  authority  or  discretion 
herein  delegated.  Such  delegation  may  be  made  in  such 
manner,  upon  such  terms  and  conditions,  and  to  such 
military  or  civilian  personnel  under  his  command  as  he 
may  deem  proper. 

4.  Nothing  in  this  delegation  will  be  construed  to 
diminish  or  restrict  any  of  the  power  or  authority  of  such 
commanding  officers  described  in  Circular  No.  21,  War 
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Department,  1943,  or  any  other  power  or  authority 
possessed  by  such  commanding  officers. 

[A.  G.  160  (12-23-42).] 

By  order  of  the  Secretary  of  War : 

G.  C.  Marshall, 

Chief  of  Staff. 

Official : 

J.  A.  Ulio, 

Major  General. 

The  Adjutant  General. 


Respondents’  Exhibit  JJJ 
Special  Engineering  Division 

Atlantic  Area  Office, 
July  24,  1941 

Memorandum  for  the  Construction  Engineer: 

Change  Order  #2 — New  Gatun  Locks 

1.  Complying  with  your  request,  there  is  tabulated 
herewith  my  comments  on  Change  Order  #2,  New 
Gatun  Locks. 

Paragraph  2-a-l 

(1)  Class  “A”  material  in  the  carbonaceous 
muck  area  to  be  removed  by  dredging  has  been  in¬ 
creased  considerably  (Old  quantity:  3,012,230) 
(New  quantity:  3,668,374)  (Increase:  656,114 
c.y.)  over  the  contract  quantity.  This  is  advantag¬ 
eous  to  both  the  Contractor  and  the  Sub-Contractor. 

(2)  Class  “B”  material  to  be  removed  after  de¬ 
watering  of  the  dredged  area  has  been  decreased 
below  the  contract  quantity  ( Old  quantity :  717,237 ) 
(New  quantity:  609,310)  (Decrease:  107,927).  Un¬ 
der  the  original  location  of  the  lock  structure,  the 
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Contractor  would  have  been  required  to  do  consider¬ 
able  excavating  in  the  muck  area  after  dredging 
and  dewatering  had  been  completed  so  as  to  provide 
rough  subgrade  for  the  approach  walls. 

(3)  The  large  increase  in  quantities  (A  257,- 
000)  (B  968,000)  of  excavation  of  both  class  “A” 
and  class  “B”  over  contract  quantities  should  be 
profitable  under  bid  prices.  This  additional  quantity 
would  not  be  subject  to  the  many  charges  written 
off  against  the  contract  quantities. 

Paragraph  2-b-l 

(1)  Revision  of  grades  for  the  railroad  reloca¬ 
tion  results  in  a  large  quantity  of  material  to  be 
moved  under  very  favorable  conditions  (53,000  c. 
y. ) .  A  good  part  of  the  work  consists  in  merely 
flatening  the  existing  embankments. 

(2)  The  amount  of  railroad  embankment  to  be 
placed  and  compacted  has  been  materially  reduced 
( 160,000 ) .  This  permits  a  definite  saving  over  con¬ 
tract. 

Paragraph  2-b-2 

(1)  Construction  of  the  box  culverts  under  the 
railroad  embankments  will  permit  the  contractor 
to  co-ordinate  his  work  and  will  eliminate  having 
other  agencies  in  his  work  area.  The  price  for 
doing  the  culvert  work  is  as  submitted  by  the  con¬ 
tractor  and  should  show  a  reasonable  profit. 

Paragraph  2-b-3 

(!)  The  price  for  work  on  the  New  Bolivar 
Bridge  was  submitted  by  the  contractor  and  should 
show  a  profit.  It  must  be  remembered  that  it  was 
the  contractor  who  asked  for  permission  to  con¬ 
struct  both  the  box  culverts  and  the  bridge.  It  is 
only  natural  to  assume  that  in  view  of  the  request 
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coming  of  his  own  initiative  it  is  advantageous  for 
him  to  do  this  work. 

( 2 )  Construction  of  the  box  culverts  and  Highway 
Bridge  permits  the  contractor  to  keep  his  employees 
profitably  at  work  during  periods  when  it  is  too 
wet  to  do  excavation.  This  is  important  because  the 
men  will  not  stay  down  here  unless  their  income  re¬ 
mains  consistent. 

Paragraph  2-c 

(1)  The  relocation  of  the  drainage  canal  af¬ 
fords  the  contractor  an  appreciable  increase  in  the 
most  profitable  item  of  his  contract.  Disposal  of  ex¬ 
cavation  from  the  new  canal  was  permitted  adja¬ 
cent  to  the  work,  and  a  good  percentage  of  the  ex¬ 
cavation  was  disposed  of  by  casting. 

(2)  In  connection  with  regrading  that  part  of 
the  railroad  embankment  and  the  drainage  canal 
already  completed  we  could  have  accepted  this  work 
from  the  contractor  and  have  turned  it  over  to 
Panama  Canal  departments  (MED)  for  reconstruc¬ 
tion  ( R.R.  58,500  c.y. )  ( Drainage  Canal  64,000  c.y. ) . 
The  controlling  thought  in  permitting  the  contrac¬ 
tor  to  do  this  simple  excavation  at  his  contract  price 
was  that  it  created  a  balance  when  taken  as  a  part 
of  the  contract  as  a  whole. 

Paragraph  2-d 

(T)  Permitting  the  contractor  to  work  on  Sun¬ 
days  and  Holidays  is  in  effect  lengthening  the  con¬ 
tract  time  (62  pays  per  year).  During  the  rainy 
season  in  particular  working  on  Sundays  and  Holi¬ 
days  affords  the  contractor  a  chance  to  keep  the 
earnings  of  his  employees  up  to  normal. 

( 2 )  Sunday  and  Holiday  work  will  be  a  big  ad¬ 
vantage  to  the  dredging  contractor.  This  contractor 
is  already  behind  schedule  and  will  welcome  this 
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additional  time.  Also  it  is  common  knowledge  that 
dredge  operation  is  more  economical  when  carried 
on  continuously  with  time  out  for  repairs  as  needed 
rather  than  the  regular  shut  down  of  all  work  each 
six  days. 

Paragraph  2-e 

(1)  Revision  of  limits  and  completion  time  for 
parts  I,  II,  and  m  of  the  contract  favors  the  con¬ 
tractor’s  operations  and  these  limits  were  deter¬ 
mined  from  work  done  to  date.  New  Part  I  includes 
that  part  of  the  job  most  advanced  to  date  and 
which  can  be  completed  on  time  to  best  advantage 
of  the  contractor.  Inclusion  of  the  grading  for  rail¬ 
road  relocation  from  Mindi  to  Quebrancha  in  Part 
I  conforms  to  the  expressed  desire  of  the  contractor. 
The  contractor  planned  on  completing  all  railroad 
work  by  May,  1942  regardless  of  the  time  permitted 
him  to  do  this  work.  His  reason  for  this  was  that 
the  railroad  work  created  an  isolated  operation  and 
it  was  to  his  advantage  to  complete  this  work 
and  then  concentrate  all  men  and  equipment  on  the 
locks  structure  excavation. 

(2)  New  Part  II  includes  the  carbonaceous 
muck  area  and  now  extends  the  time  by  166  days 
which  the  contractor  will  have  to  complete  that  dif¬ 
ficult  part  of  the  work  to  be  done  after  dewatering 
of  the  dredged  area,  that  is,  removal  of  Class  “B” 
material  below  the  muck.  Although  the  total  exca¬ 
vation  to  be  removed  under  Part  II  has  been  ma¬ 
terially  increased,  most  of  this  excavation  falls 
within  the  muck  area  and  will  be  removed  by 
dredging.  This  increased  dredgable  yardage  is  a 
definite  advantage  to  the  contractor. 

(3)  The  quantity  of  excavation  under  Part  HI 
has  been  considerably  decreased  (A  196,000  c.y.) 

( B  668,000  c.y. )  but  this  appears  logical  in  view  of 
permission  to  work  on  Sundays  and  Holidays,  and 
by  contractor’s  progress  to  date. 
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2.  Other  distinct  advantages  to  the  contractor  have 
been  the  rearrangement  of  spoil  areas  VI  and  VIII  and 
the  addition  of  spoil  area  IX.  Omitting  the  stock  pile 
above  spoil  area  VI  means  that  the  contractor  now  does 
not  have  to  elevate  some  826,000  cubic  yards  of  select 
Class  “B”  rock  an  average  of  25  feet.  In  my  opinion  this 
one  item  alone  practically  equals  the  additional  work 
made  necessary  by  the  lowering  of  grades  in  the  locks 
structure  excavation.  The  addition  of  spoil  area  IX  is 
a  decided  advantage  as  it  provides  a  spoil  area  which  is 
very  conveniently  located  and  reduces  the  haul. 

E.  B.  Fontaine, 

Area  Engineer 


The  Panama  Canal 
Special  Engineering  Division 
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(DRAFT ) 

Special  Engineering  Division 

Atlantic  Area  Office, 
July  23, 1941 

Memorandum  for  the  Construction  Engineer: 

Change  Order  =2 — New  Gatun  Locks  H  K  7/23/41 

1.  Complying  with  your  request,  there  is  tabulated 
herewith  my  comments  on  change  order  number  2,  New 
Gatun  Locks. 

Paragraph  2'-a-l 

(1)  Class  “A”  material  in  the  carbonaceous 
muck  area  to  be  removed  by  dredging  has  been 
increased  considerably  656,000  over  the  contract 
quantity.  This  is  advantageous  to  both  the  Contrac¬ 
tor  and  the  Sub-Contractor. 

\2)  Class  “B”  material  to  be  removed  after  de¬ 
watering  of  the  dredged  area  has  been  decreased 
below  the  contract  quantity  ( 108,000  c.v. )  Under  the 
original  location  of  the  lock  structure,  the  contract¬ 
or  would  have  been  required  to  do  considerable  ex¬ 
cavating  in  the  muck  area  after  dredging  and  de¬ 
watering  had  been  completed  so  as  to  provide  rough 
subgrade  for  the  approach  walls. 

(3)  The  large  increase  in  quantities  of  excava¬ 
tion  of  both  class  “A”  and  class  “B”  over  contract 
quantities  (class  “A”,  257,000  c.y.;  class  “B”,  968,- 
000  c.y. )  should  be  profitable  under  bid  prices.  This 
additional  quantity  would  not  be  subject  to  the 
many  charges  written  off  against  the  contract 
quantities. 

Paragraph  2-b-l 

(Tj  Revision  of  grades  for  the  railroad  relocation 
results  in  a  large  quantity  of  material  to  be  moved  under 
very  favorable  conditions  ( 53,000  c.y. ) .  A  good  part  of 
the  work  consists  of  merely  flatening  the  existing  em¬ 
bankments. 
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(2)  The  amount  of  railroad  embankment  to  be 
placed  and  compacted  has  been  materially  reduced  ( 160,- 
000  c.y.).  This  permits  a  definite  saving  over  contract. 
Paragraph  2-b-2 

( 1 )  Construction  of  the  box  culverts  under  the  rail¬ 
road  embankments  will  permit  the  contractor  to  co¬ 
ordinate  his  work  and  will  eliminate  having  other 
agencies  in  his  work  area.  The  price  for  doing  the  cul¬ 
vert  work  is  as  submitted  by  the  contractor  and  should 
show  a  reasonable  profit. 

Paragraph  2-b-3 

( 1 )  The  price  for  work  on  the  New  Bolivar  Bridge 
was  submitted  by  the  contractor  and  should  show  a 
profit.  It  must  be  remembered  that  it  was  the  contractor 
who  asked  for  permission  to  construct  both  the  box 
culverts  and  the  bridge.  It  is  only  natural  to  assume  that 
in  view  of  the  request  coming  as  his  own  initiative  it  is 
advantageous  for  him  to  do  this  work. 

(2)  Construction  of  the  box  culverts  and  Highway 
Bridge  permits  the  contractor  to  keep  his  employees 
profitable  at  work  during  periods  when  it  is  too  wet  to 
do  excavation.  This  is  important  because  the  men  will 
not  stay  down  here  unless  their  income  remains  consis¬ 
tent. 

Paragraph  2-c 

(1)  The  relocation  of  the  drainage  canal  affords  the 
contractor  an  appreciable  increase  in  the  most  profitable 
item  of  his  contract.  Disposal  of  excavation  from  the 
new  canal  was  permitted  adjacent  to  the  work,  and  a 
good  percentage  of  the  excavation  was  disposed  of  by 
blasting. 

(2)  In  connection  with  regrading  that  part  of  the 
railroad  embankment  (58,500  c.y.)  and  the  drainage 
canal  (29,500  c.y.)  already  completed  we  could  have 
accepted  this  work  from  the  contractor  and  have  turned 
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it  over  to  Panama  Canal  departments  (MED)  for  recon¬ 
struction.  The  controlling  thought  in  permitting  the  con¬ 
tractor  to  do  this  simple  excavation  at  his  contract  price 
was  that  it  created  a  balance  when  taken  as  a  part  of 
the  contract  as  a  whole. 

Paragraph  2-d 

(1)  Permitting  the  contractor  to  work  on  Sundays 
and  Holidays  is  in  effect  lengthening  the  contract  time 
(Approx.  62  days  per  year).  During  the  rainy  season 
in  particular  working  on  Sundays  and  Holidays  affords 
the  contractor  a  chance  to  keep  the  earnings  of  his 
employees  up  to  normal. 

(2)  Sunday  and  Holiday  work  will  be  a  big  ad¬ 
vantage  to  the  dredging  contractor.  This  contractor  is 
already  behind  schedule  and  will  welcome  this  additional 
time.  Also  it  is  common  knowledge  that  dredge  operation 
is  more  economical  when  carried  on  continuously  with 
time  out  for  repairs  as  needed  rather  than  the  regular 
shut  down  of  all  work  each  six  days. 

Paragraph  2-e 

(T)  Revision  of  limits  and  completion  time  for  parts 
I,  II,  and  HI  of  the  contract  favors  the  contractor’s 
operations  and  these  limits  were  determined  from  work 
done  to  date.  New  Part  I  includes  that  part  of  the  job 
most  advanced  to  date  and  which  can  be  completed  on 
time  to  best  advantage  of  the  contractor.  Inclusion  of 
the  grading  for  railroad  relocation  from  Mindi  to  Que- 
brancha  in  Part  I  conforms  to  the  expressed  desire  of 
the  contractor.  The  contractor  planned  on  completing  all 
railroad  work  by  May,  1942  regardless  of  the  time  per¬ 
mitted  him  to  do  this  work.  His  reason  for  this  was  that 
the  railroad  work  created  an  isolated  operation  and  it 
was  to  his  advantage  to  complete  this  work  and  then 
concentrate  all  men  and  equipment  on  the  locks  struc¬ 
ture  excavation. 
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(2)  New  Part  II  includes  the  carbonaceous  muck 
area  and  now  extends  the  time  (166  days)  which  the 
contractor  will  have  to  complete  that  difficult  part  of 
the  work  to  be  done  after  dewatering  of  the  dredged 
area,  that  is  removal  of  Class  “B”  material  below  the 
muck.  Although  the  total  excavation  to  be  removed 
under  part  II  has  been  materially  increased,  most  of  this 
excavation  falls  within  the  muck  area  and  will  be  re¬ 
moved  by  dredging.  This  increased  dredgable  yardage 
is  a  definite  advantage  to  the  contractor. 

(3)  The  quantity  of  excavation  under  Part  III  has 
been  considerably  decreased  ( Class  A  196,000  c.y. ;  Class 
B  668,000  c.y. )  but  this  appears  logical  in  view  of  per¬ 
mission  to  work  on  Sundays  and  Holidays,  and  by  con¬ 
tractor’s  progress  to  date. 

2.  Other  distinct  advantages  to  the  contractor  have 
been  the  rearrangement  of  spoil  areas  VI  and  Vm  and 
the  addition  of  spoil  area  IX.  Omitting  the  stock  pile 
above  spoil  area  VI  means  that  the  contractor  now  does 
not  have  to  elevate  some  826,000  cubic  yards  of  select 
Class  “B”  rock  an  average  of  25  feet.  In  my  opinion 
this  one  item  alone  practically  equals  the  additional 
work  made  necessary  by  the  lowering  of  grades  in  the 
locks  structure  excavation.  The  addition  of  spoil  area  IX 
is  a  decided  advantage  as  it  provides  a  spoil  area  which 
is  very  conveniently  located  and  reduces  the  haul. 

E.  B.  Fontaine, 

Area  Engineer. 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal. 

B.  F.  Burdick 

B.  F.  Burdick, 

Chief  of  Office 
1-9-51 
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Respondents’  Exhibit  KKK 


Draft 

Special  Engineering  Division 

Diablo  Heights,  C.  Z. 

July  28,  1941. 

Memorandum  for  Construction  Engineer : 

Intangible  Costs  Under  C.O.  #2 
Atlantic  Excavation  Contract 

1.  The  following  is  a  list  of  the  intangible  extra 
costs  and  savings  over  contract  unit  prices  to  the  con¬ 
tractor  under  C.O.  #2  of  the  Atlantic  Excavation  Con¬ 
tract  : 

a.  Saving  to  contractor : 

1.  Deletion  of  select  B  to  be  stockpiled  above 
spoil  area  VI — 826,000  cubic  yards. 

2.  Addition  of  spoil  area  IX — 1,500,000  cubic 
yards. 

3.  The  addition  of  1,355,800  yards  of  material 
over  contract  quantity  which  will  reduce  the 
unit  overhead  cost. 

4.  Addition  of  656,000  cub.  yards  of  dredge 
material  which  should  reduce  Sternberg’s  sub¬ 
contract  unit  price. 

5.  Reducing  quantity  of  required  fill  in  Stilson’s 
Pond  under  Part  I. 

6.  Revision  of  limits  of  parts  and  completion 
dates. 

b.  Extra  costs  to  contractor: 

1.  All  extra  costs  to  contractor  are  included  in 


the  tangible  costs. 

J.  J.  R. 

J.  J.  Rose, 

Engineer. 

E.  B.  F. 


B.  F.  Burdick 
B.  F.  Burdick, 
Chief  of  Office. 
1-9-51 


cc-Mr.  Geis 


E.  B.  Fontaine, 

Area  Engr.,  Atlantic  Area 


Area  Engr,  Atlantic  Area 


WWD*mdc 
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Draft 

Special  Engineering  Division 

Diablo  Heights,  C.  Z., 

July  28, 1941. 

Memorandum  for  Construction  Engineer: 

Estimated  Tangible  Costs  Under  C.O.  #2 
Atlantic  Excavation  Contract 

1.  The  following  is  an  estimate  of  all  tangible  extra 
costs  and  savings  over  contract  unit  prices  to  the  con¬ 
tractor  under  C.O.  #2  of  the  Atlantic  Excavation  Con¬ 
tract.  A  list  of  the  intangible  extra  costs  and  savings 
will  be  submitted  in  another  memorandum. 

a.  Paragraph  2a  of  C.O.  #2 
1.  Class  A  excavation : 

Increase  in  black  muck  area. .  656,000  cu.  yds. 

Decrease  in  other  area . -399,000  cu.  yds. 

Net  change  in  quantity .  257,000  cu.  yds. 

Increase  cost  at  contract  unit 
price  257,000  cu.  yds.  @  0.70  $179,900 
Estimated  Cost 

656,000  cu.  yds.  @  0.38* . $249,280 

399,000  cu.  yds.  @  0.33** _ -131,670 


Net  cost .  117,610 

Savings  to  contractor . $  62,290 

•Wunderlich’s  contract  with  Sternberg  $0,345  -f-  10% 
=  $0.38 

**  Based  on  Gov’t  estimate  of  cost  of  portion  of  Class  A 
that  is  spoiled. 
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2.  Class  B  excavation : 

Increase  in  Class  B  in  lower 

Areas  .  871,000  cu.  yds. 

Increase  in  other  areas .  97,000  cu.  yds. 

Total  increasing  quantity  . . .  968,000  cu.  yds. 
Increased  cost  at  contract  unit  price 

968,000  cu.  yds.  at  0.70 . $677,600 

Estimated  cost 

871,000  cu.  yds.  @  $0.97*  ....  844,870 

97,000  cu.  yds.  @  $0.87* .  84,390 

Total  estimated  cost .  929,260 

Extra  Cost  to  contractor  . .  .$251,660 
•Government  estimate  of  cost. 

b.  Paragraph  2b  of  C.O.  #2 

1.  Grading  unclassified  for  railroad  relocation 
Increase  in  R.R.  excavation  . .  11,000 

Previous  material  placed  to 


be  rehandled  .  53,000 

Increase  cost  at  contract  unit  price 

64,000  cu.  yd.  @  0.90 . $  57,600 

Estimated  cost 

11,000  cu.  yd.  @  0.90* .  9,900 

53,000  cu.  yd.  @  0.15** .  7,950 

Total  cost .  17,850 

Savings  to  contractor . $  39,750 

*  Gov’t  estimate  $0,883  per  cu.  yd. 


••Material  merely  has  to  be  bulldozed  over. 

c.  Paragraph  2c 

1.  Excavation  drainage  ditch: 

Increase  in  quantity .  66,800  cu.  yds. 

Increase  cost  at  contract  price 

66,800  cu.  yds.  @  $0.90 . $  60,120 

Estimated  cost 

66,800  cu.  yds.  @  $0.26* _ $  17,368 

Savings  to  contractor . $  42,752 

•Contractor’s  unit  cost  on  drainage  ditch  excavation 
to  date  plus  10% 
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d.  Decrease  in  railroad  embankment  quantity 

There  is  a  decrease  of  140,000  cubic  yards  of 
railroad  embankment  to  be  constructed  from  locks 
excavation.  This  140,000  cubic  yards  can  be  placed 
in  spoil  areas  and  it  is  estimated  that  this  will  be 
$0.05  cheaper  than  placing  in  railroad  embankment. 

Savings  to  contractor: 

140,000  cu.  yds.  @  0.05 . $  7,000 


e.  Recapitulation: 

Cost  to  Contractor 


extra  saving 

Class  A  excavation .  $  62,290 

Class  B  excavation 

Grading  for  R.R.  relocation  $251,660  39,750 

Excavation  drainage  ditch  42,752 

Decrease  in  R.R.  emb’t 
quant .  7,000 


Total  . $251,660  $151,792 

Increase  in  cost  over  con¬ 
tract  unit  prices  under 
Change  Order  #2 .  $  99,868.00 

J.  J.  R. 

J.  J.  Rose, 

Engineer. 

E.  B.  F. 

E.  B.  Fontaine, 

Area  Engr,  Atlantic  Area. 

JJR*mdc 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal. 
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Respondents’  Exhibit  NNN 

United  States  of  America 
Department  of  the  Army 

Fort  Amador,  Canal  Zone 
2  October  1950 

I  Hereby  Certify  that  I  am  the  Commanding  General, 
United  States  Army  Caribbean;  that  the  records  from 
which  the  attached  exhibit  was  copied  are  under  my 
command  and  control  as  dead  storage  records  of  the 
Army  Engineer,  United  States  Army  Caribbean,  at 
Corozal  General  Depot,  Corozal,  Canal  Zone;  that  by 
virtue  of  my  office  I  have  caused  the  attached  exhibit 
to  be  copied  from  said  records;  that  I  have  caused  said 
exhibit  to  be  proof-read  against  said  records;  and  to  the 
best  of  my  knowledge  and  belief  the  exhibit  herein  set 
forth  is  a  true  and  correct  copy  of  the  one  contained  in 
said  records. 

Ray  E.  Porter 
Ray  E.  Porter 

Major  General,  USA 
Commanding 

I  Hereby  Certify  that  Ray  E.  Porter,  Major  General, 
USA  who  signed  the  foregoing  certificate,  is  the  Com¬ 
manding  General,  United  States  Army  Caribbean,  and 
that  to  his  certification  as  such  full  faith  and  credit 
are  and  ought  to  be  given. 

In  Testimony  Whereof  I,  Frank  Pace  Jr.,  Secretary  of 
the  Army,  have  hereunto  caused  the  seal  of  the  Depart¬ 
ment  of  the  Army  to  be  affixed  and  my  name  to  be  sub¬ 
scribed  by  the  Deputy  Administrative  Assistant  of  the 
said  Department  at  the  City  of  Washington,  this  sixth 
day  of  October,  1950. 

Frank  Pace  Jr. 

Secretary  of  the  Army. 

By  James  C.  Cook 

Deputy  Administrative 
Assistant. 
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COPY 

Subject:  Section  332.6  War  Department  Manual  for 
Renegotiation. 

AG  160 

(18  Jan  44)  OB-R-SPRAS 

1st  Ind 

RSE/as-2C  930 

War  Department,  A.G.O.,  Washington  25,  D.  C.,  12 
February  1944. 

To:  Commanding  General,  Panama  Canal  Department, 
Quarry  Heights,  Canal  Zone. 

1.  The  War  Department  Manual  for  Renegotiation 
has  been  revoked.  In  its  place  has  been  issued  a  Joint 
Renegotiation  Manual  by  the  Joint  Price  Adjustment 
Board  which  has  authority  over  renegotiation  policies 
of  all  departments  having  renegotiation  authority.  The 
Joint  Renegotiation  Manual  is  applicable  to  fiscal  years 
ending  on  or  prior  to  30  June  1943.  Paragraph  332.7 
reads  as  follows: 

“332.7  Panama  Canal  Contracts.  Contracts  with 
the  Panama  Canal  Zone  are  subject  to  statutory 
renegotiation.  Under  the  Panama  Canal  Act  (48 
U.S.C.  1306),  the  President  in  time  of  war  may 
designate  an  Army  officer  to  assume  exclusive  au¬ 
thority  and  jurisdiction  over  the  Panama  Canal 
and  the  government  of  the  Canal  Zone  and,  by 
Executive  Order  8232  (September  5,  1939),  the 
President  has  done  so.  Contracts  made  by  the  Canal 
Zone  are  therefore  treated  as  contracts  with  the 
War  Department.  Reference  to  the  Panama  Canal 
Zone  includes  the  Panama  Canal.” 

2.  It  appears  from  paragraph  9,  basic  communica¬ 
tion,  that  the  Division  Engineer  is  at  present  renegotiat¬ 
ing  certain  contracts  between  the  War  Department  and 
the  MacDonald  Construction  Company,  and  is  including 
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within  the  renegotiation  also  a  contract  between  that 
company  and  the  Panama  Canal.  Such  inclusion  is  ap¬ 
proved  and  is  in  accord  with  the  practice  followed  in 
renegotiation  in  the  United  States. 

3.  There  are  inclosed  two  copies  of  a  memorandum 
dated  11  December  1943,  from  the  War  Department 
Price  Adjustment  Board,  for  the  Office  of  Chief  of 
Engineers,  subject:  Renegotiation  of  Panama  Canal 
Contracts.  This  memorandum  sets  forth  the  data  upon 
which  is  based  the  conclusion  that  Panama  Canal  con¬ 
tracts  are  renegotiable.  It  will  be  noted  that  the  data  re¬ 
ferred  to  in  this  memorandum  includes  a  reference  to 
the  Comptroller  General’s  opinion  of  9  November  1939 
and  also  to  Executive  Order  9023,  both  of  which  are 
referred  to  in  the  inclosed  memorandum  dated  21 
December  1943  from  the  Governor  of  the  Panama  Canal. 
The  Comptroller  General’s  opinion  reaches  the  clearly 
.understandable  result  of  holding  that  the  advertising 
requirements  of  the  statute  passed  11  August  1939  re¬ 
lating  to  Public  Works  in  the  Panama  Canal  are  applica¬ 
ble  rather  than  the  general  language  in  the  statute  pass¬ 
ed  7  August  1939. 

4.  There  are  inclosed  two  copies  of  opinion  of  the 
Office  of  The  Judge  Advocate  General  dated  19  Novem¬ 
ber  1941,  which  is  also  referred  to  in  the  inclosed  mem¬ 
orandum  of  11  December  1943.  The  conclusion  of  this 
opinion  that  contracts  made  by  the  Panama  Canal  are 
contracts  made  with  the  United  States  on  its  behalf  by 
the  War  Department  within  the  meaning  of  the  then 
Section  124  (i)  of  the  Internal  Revenue  Code  dealing 
with  certificates  of  necessity,  is  not  founded  on  any 
designation  by  the  President  of  the  Panama  Canal  as 
an  agency  to  which  the  Act  should  apply. 

5.  The  memorandum  of  11  December  1943  refers  to 
various  authorities  in  support  of  the  conclusion  that 
contracts  with  the  Panama  Canal  are  renegotiable  as 
contracts  with  the  War  Department.  In  view  of  Execu- 


571 


tive  Order  8232,  The  Judge  Advocate  General’s  opinion 
of  19  November  1941,  the  ruling  of  the  War  Production 
Board  dated  3  February  1943,  the  method  Congress  has 
adopted  for  appropriating  money  for  the  Panama  Canal 
under  the  War  Department  Civil  Appropriation  Act, 
and  other  matters  referred  to  in  the  inclosed  memoran¬ 
dum  of  11  December  1943,  the  War  Department  con¬ 
siders  that  paragraph  332.7  of  the  Joint  Renegotiation 
Manual  embodies  a  correct  administrative  conclusion. 

By  order  of  the  Secretary  of  War: 
/s J  Edward  Mack 
Adjutant  General 

3  Incls. 

#1  -n/c 

ir  2— &  ir3  added 

#2  -Cy  memo  11  Dec.  43  (2);  £3  -Cy  1st  Ind., 
Nov.  41  (2) 

AG  160-1 

(18  Dec.  43) 

2nd  Ind 

Headquarters  Panama  Canal  Department,  Quarry 
Heights,  C.  Z.,  17  March  1944. 

To:  Division  Engineer,  Panama  Division,  Box  5043, 
Ancon,  C.  Z. 

For  your  information  and  guidance. 

By  command  of  Lieutenant  General  Brett : 

Whitney  Hartshorne, 

Major,  A.G.D. 

Asst.  Adjutant  General 

3  Incls.  n/c 
CC:  CG,  CDC 


572 


Respondents’  Exhibit  OOO 

W-ll-114-eng-PAS-622 

War  Contracts  Price  Adjustment  Board  Corps 
of  Engineers,  Great  Lakes  Division 
Price  Adjustment  Section 

Renegotiation  Agreement 

This  agreement  is  entered  into  as  of  the  10th  day  of 
February  1945,  by  and  between  the  United  States  of 
America  (hereinafter  referred  to  as  “the  Government”) 
and 

Martin  Wunderlich,  Theodore  Wunderlich,  Anne 
M.  Wunderlich,  E.  Murielle  Wunderlich  and  Marie 
Wunderlich,  all  of  the  City  of  St.  Paul,  State  of 
Minnesota,  Co-partners,  doing  business  under  the 
firm  name  of  Martin  Wunderlich  Co.,  and  Day  Okes, 
S.  R.  Okes,  and  C.  H.  Palda,  all  of  the  City  of  St. 
Paul,  State  of  Minnesota,  Co-partners,  doing  busi¬ 
ness  under  the  firm  name  of  Okes  Construction  Co., 
Joint  Venturers,  having  their  principal  office  at  1501 
E,  1st  National  Bank  Building,  in  the  City  of  St.  Paul, 
State  of  Minnesota  (hereinafter  referred  to  as  “the 
Contractor” ) . 

1.  Profits  to  be  Eliminated.  As  a  result  of  renegotia¬ 
tion  pursuant  to  the  Renegotiation  Act,  the  Govern¬ 
ment  and  the  Contractor  hereby  determine  and  agree 
that  One  Hundred  Thousand  Dollars  ($100,000.00)  of 
the  profits  derived  by  the  Contractor  from  contracts  and 
subcontracts  of  the  Contractor  completed  during  its 
fiscal  year  ended  December  31,  1943,  which  are  subject 
to  renegotiation  under  the  Renegotiation  Act  (herein¬ 
after  referred  to  as  “said  contracts  and  subcontracts” ) 
represent  the  amount  of  profits  received  or  accrued 
under  said  contracts  and  subcontracts  during  the  Con¬ 
tractor’s  fiscal  year  ended  December  31,  1943,  (herein¬ 
after  referred  to  as  “said  fiscal  year” )  which  pursuant 
to  the  Renegotiation  Act  should  be  eliminated. 
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2.  Warranty.  This  agreement  has  been  entered  into 

in  reliance,  among  other  things,  upon  the  representa¬ 
tions  of  the  Contractor,  including  the  financial  and  other 
data  submitted  by  the  Contractor  upon  the  basis  of 
which  the  statement  set  forth  in  Exhibit  “A”  annexed 
hereto  and  made  a  part  hereof  was  prepared. 

The  Contractor  warrants  that  the  representations 
made  by  it  to  the  Government  in  connection  with  this 
renegotiation  are  true  and  correct  to  the  best  knowl¬ 
edge,  information  and  belief  of  the  Contractor  and  that 
to  its  best  knowledge,  information  and  belief,  the  Con¬ 
tractor  has  disclosed  all  material  facts  required  to  make 
the  Contractor’s  representations  complete  and  not  mis¬ 
leading. 

3.  Tax  Credit  Under  Section  3806  of  the  Internal 

Revenue  Code.  The  Contractor  represents  that  for  the 
purpose  of  obtaining  the  computation  of  the  proper  tax 
credits  under  this  Article,  the  sum  of  $75,000.00  of  the 
profits  to  be  eliminated  hereunder  is  allocable  to  the 
fiscal  year  ended  December  31,  1942,  and  the  sum  of 
$25,000.00  is  allocable  to  the  fiscal  year  ended  December 
31,  1943,  and  each  of  the  partners  in  the  partnerships 
comprising  the  Contractor  represents  that  he  has  in¬ 
cluded  his  proportionate  share  of  the  profits  allocable 
to  the  fiscal  years  ended  December  31, 1942,  and  Decem¬ 
ber  31,  1943,  as  income  for  such  fiscal  years  in  his 
Federal  income  tax  returns.  Each  of  such  partners  has 
applied  or  will  promptly  apply  for  a  computation  by 
the  Bureau  of  Internal  Revenue  based  upon  the  assess¬ 
ments  made  to  the  date  of  such  computation  of  the 
amount  by  which  his  taxes  for  his  taxable  year  ended 
December  31,  1943,  under  Chapter  1  of  the  Internal 
Revenue  Code  are  decreased  by  reason  of  the  application 
of  Section  3806  of  the  Internal  Revenue  Code.  The 
aggregate  of  the  amounts,  if  any,  so  computed  will  be 
allowed  as  a  credit  against  the  amount  of  profits  agreed 
in  Article  1  hereof  to  be  eliminated.  The  foregoing  repre¬ 
sentation  by  the  Contractor  as  to  its  allocation  of  the 
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profits  eliminated  hereunder  between  said  fiscal  years 
shall  be  recognized  only  for  the  purpose  of  computing 
the  tax  credit  based  upon  the  Federal  income  tax  re¬ 
turns  of  the  partners  comprising  the  Contractor  as  pro¬ 
vided  in  Section  3806  of  the  Internal  Revenue  Code.  The 
granting  of  such  tax  credit  shall  be  without  prejudice  to 
the  making  by  the  Bureau  of  Internal  Revenue  of  such 
other  or  different  allocation  between  said  fiscal  years  as 
may  be  proper  in  the  course  of  its  administration  of  the 
Internal  Revenue  Code. 

4.  Terms  of  Payment.  The  Contractor  agrees  to  pay 
to  the  Government  the  sum  of  One  Hundred  Thousand 
Dollars  ( $100,000.00 ) ,  being  the  amount  determined  in 
Article  1  hereof  to  be  eliminated,  less  the  tax  credit,  if 
any,  applicable  thereto  pursuant  to  Article  3  hereof, 
within  ten  (10)  days  after  the  Contractor  shall  have 
received  a  fully  executed  counterpart  of  this  agreement 
or  written  notice  of  the  amount  of  the  tax  credit,  which¬ 
ever  is  later. 

Payment  shall  be  made  by  check  to  the  order  of  the 
Treasurer  of  the  United  States  and  forwarded  to  Office, 
Division  Engineer,  Great  Lakes  Division,  20  North 
Wacker  Drive,  Chicago,  Illinois,  Attention :  Fiscal 
Branch.  Interest  at  the  rate  provided  by  law  in  the  Dis¬ 
trict  of  Columbia  as  the  rate  which  is  applicable  in  the 
absence  of  express  contract  as  to  the  rate  of  interest, 
shall  accrue  and  shall  be  payable  upon  the  payment  due 
under  this  agreement  from  and  after  the  due  date  there¬ 
of. 

5.  Additional  Profits  to  be  Eliminated.  If,  as  a  result 
of  the  elimination  of  the  amount  of  profits  determined 
pursuant  to  Article  1  hereof,  the  Contractor  shall  either 
receive  a  refund  (whether  by  repayment  or  credit)  or 
shall  recognize  a  reduction  in  its  liability  (by  giving 
effect  thereto  on  its  books )  in  respect  of  any  item  which 
was  allowed  as  an  item  of  cost  in  the  determination  of 
such  profits,  then  promptly  thereafter,  the  Contractor 
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shall  pay  to  the  Government,  as  additional  profits  which 
should  be  eliminated  a  sum  equal  to  the  amount  of  such 
refund  or  reduction  in  liability,  by  the  delivery  to  Office, 
Division  Engineer,  Great  Lakes  Division,  20  North 
Wacker  Drive,  Chicago,  Illinois,  Attention:  Fiscal 
Branch,  of  a  check  payable  to  the  order  of  the  Treasurer 
of  the  United  States  in  such  amount. 

In  the  elimination  of  said  additional  profits  the  Con¬ 
tractor  shall  be  allowed  the  tax  credit,  if  any,  provided 
by  Section  3806  of  the  Internal  Revenue  Code. 

6.  Covenant  Against  Contingent  Fees.  The  Contrac¬ 
tor  warrants  that  it  has  not  employed  any  person  to 
solicit  or  secure  this  agreement  upon  any  agreement  for 
a  commission,  percentage,  brokerage,  or  contingent  fee. 
Breach  of  this  warranty  shall  give  the  Government  the 
right  to  annul  this  agreement. 

7.  Officials  Not  to  Benefit.  No  member  of  or  delegate 
to  Congress  or  resident  commissioner  or  any  other  per¬ 
son  in  the  employ  or  service  of  the  United  States  shall 
be  admitted  to  any  share  or  part  of  this  agreement  or  to 
any  benefit  that  may  arise  therefrom,  but  this  provision 
shall  not  be  construed  to  extend  to  this  agreement  if 
made  with  a  corporation  for  its  general  benefit. 

8.  Renegotiation  of  Construction  Contracts  and  Sub¬ 
contracts  on  Completed  Contract  Basis.  At  the  request 
of  the  contractor  and  with  the  consent  of  the  renegotiat¬ 
ing  agency,  the  renegotiation  concluded  by  this  agree¬ 
ment  was  conducted  on  a  completed  contract  basis  with 
respect  to  the  construction  contracts  and  subcontracts  of 
the  contractor  completed  within  said  fiscal  year.  A  copy 
of  said  request  dated  February  10,  1945,  is  attached 
hereto  as  Exhibit  “B”,  incorporated  herein  by  reference 
as  though  set  forth  herein,  and  the  contractor  hereby 
agrees  to  be  bound  by  all  of  the  undertakings  and  con¬ 
ditions  set  forth  in  said  request. 


9.  Discharge  of  Liability.  This  agreement  shall  be 

final  and  conclusive  according  to  its  terms,  and  per¬ 
formance  by  the  Contractor  in  accordance  herewith  shall 
be  in  full  discharge  of  all  liability  of  the  Contractor 
under  the  Renegotiation  Act  for  excessive  profits  re¬ 
ceived  or  accrued  under  said  contracts  and  subcontracts 
completed  during  the  fiscal  year  covered  hereby  and, 
except  upon  a  showing  of  fraud  or  malfeasance  or  a  will¬ 
ful  misrepresentation  of  a  material  fact,  this  agreement 
shall  not  for  the  purposes  of  the  Renegotiation  Act  be  re¬ 
opened  as  to  the  matters  agreed  upon,  and  shall  not  be 
modified  by  any  officer,  employee,  or  agent  of  the  United 
States,  and  this  agreement  and  any  determination  made 
in  accordance  herewith  shall  not  be  annulled,  modified, 
set  aside,  or  disregarded  in  any  suit,  action  or  proceed¬ 
ing. 

10.  Renegotiation  Rebate.  Nothing  contained  in  this 
agreement  shall  prejudice  any  right  which  the  Con¬ 
tractor  may  have  to  recover  a  renegotiation  rebate  pur¬ 
suant  to  subsection  (a)  (4)  (D)  of  the  Renegotiation 
Act. 

11.  Execution  of  Agreement.  This  agreement  has 
been  duly  executed  by  or  on  behalf  of  the  Contractor 
pursuant  to  proper  authority  and  by  or  on  behalf  of  the 
Government  by  the  War  Contracts  Price  Adjustment 
Board  by  its  duly  authorized  representative  to  whom  au¬ 
thority  to  execute  this  agreement  has  been  delegated  by 
the  War  Contracts  Price  Adjustment  Board  pursuant  to 
subsection  (d)(4)  of  the  Renegotiation  Act. 
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In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  in  four  (4)  counterparts  as  of  the  day 
and  year  above  written. 

Martin  Wunderlich  Co. 

By  Martin  Wunderlich,  Partner 
Martin  Wunderlich,  a  Partner 
By  Geo.  P.  Leonard 
Geo.  P.  Leonard, 

Attomey-in-Fact  for  Theodore 
Wunderlich,  Anne  M.  Wunder¬ 
lich,  E.  Murrielle  Wunderlich, 
and  Marie  Wunderlich,  partners. 
Okes  Construction  Co. 

By  S.  R.  Okes 
S.  R.  Okes,  a  partner 
By  S.  R.  Okes 
S.  R.  Okes, 

Attorney-in-Fact  for  Day  Okes 
and  C.  H.  Palda,  partners. 
United  States  of  America 
H.  A.  Montgomery, 

Colonel,  Corps  of  Engineers, 
Division  Engineer, 

Great  Lakes  Division. 
Acting  on  behalf  of  the  War 
Contracts  Price  Adjustment 
Board  created  by  the  Renegotia¬ 
tion  Act,  under  due  delegations 
of  authority  made  pursuant  to 
subsection  (d)  (4)  of  the  Re¬ 
negotiation  Act. 

This  is  a  true  copy  of  the  original  number  of  this 
Agreement  as  signed  by  the  Contractor. 

Nelle  Reilly 

Nelle  Reilly,  Administrative  Assistant 


Exhibit  A 

Martin  Wunderlich  Company  and 
Okes  Construction  Company 
(Joint  Venture) 


(Rev.  5/13/44) 
Comparative  Statement  of  Profit  and  Loss 


St.  Paul,  Minnesota  Before  and  After  Renegotiation  Fiscal  Year  Ended  31  December  1943 

(Cents  Omitted) 


After  RencgoUation 


Before  Renegotiation 


Sales  (Less  Allowances,  Discounts,  etc.) — Fixed  Price . 

Cost  of  Sales  (Less  Discounts)  . 

Selling  &  Advertising  Expenses  . 

General  &  Administrative  Expenses  . 

Operating  Profit  . 

Other  Applicable  Items: 

a.  Interest  Paid  . 

b.  Other  Applicable  Deductions  . 

c.  Other  Applicable  Income  . 

Profit  before  Adjustments . 

Renegotiation  Adjustments  . 

Basic  Profit  for  Renegotiations — Fixed  Price . 

State  taxes  measured  by  income . 

Basic  profit  for  renegotiation — Fixed  Price-After  . 

State  tax  adjustments . 

Gross  fees  earned — CPFF  contracts . 

Unreimbursed  costs — CPFF . 

Other  Deductions  (Income)  Net . 

Total  Profits  Adjusted  for  Renegotiation . 

Renegotiation  Adjustments — Net . 

State  Taxes  on  Income — Applicable  to  Excessive  Profits  . 

Net  Profit  before  provision  for  Federal  taxes  on  income 
and  extraordinary  reserves  . 


Renegotlablc 


Non- 

Total  RenegotiableRenegotiable 

$13,008,327 
6,295,548 

—  O— 

— O 

6,712,779 

— O- 
— O— 
— O— 

6,712,779 

— O— 

— O 

— o— 

6,712,779 
— O— 
— O— 
— O— 
$6,712,779 

-O— 

O— 


$901,144 

750,150 

— O— 

_ o _ 

$13,909,171 

7,045,698 

— O- 
_ o  - 

$1,001,144 

750,150 

— O- 

_ o 

150,994 

6,863,773 

250,994 

—  O— 

_ o _ 

. — o — • 

_ o _ 

_n- 

V-/ 

_ O— 

V/ 

— O— 

_ O- 

_ o  - 

150,994 

— O— 

— o— 

_ o _ 

6,863,773 

— O— 

— O— 

_ o— 

250,994 

— O— 

— o— 

_ o _ 

150,994 

_ O— 

6,863,773 
— O— 

_ o _ 

\-S 

250,994 

_r> _ 

— O— 

_ o — 

_ o _ 

_ o _ 

$150,994 

6.863J73 

$250,994 

Total 

$14,009,471 

7,045,698 

— O— 

— o— 

6,963,773 


— O— 


oo 

6,963,773 


— O— 
— o— 
— o— 


6,963.773 


— O— 
6,963,773 

— O— 
— O— 


$  6,863,773 

Tentative  Amount  of  Determination 


$6,963,773 

..$100,000 


Adjustment  for  State  Taxes  on  Income .  — O — 


“Excess  Inventory”  Adjustment 


Net  Determination 


.$100,000 


579 


Exhibit  B 

W-ll-114-eng-PAS-622 
Contractor’s  Request  for  Renegotiation  on 
Completed  Contract  Basis 

To:  Price  Adjustment  Section,  Great  Lakes  Division. 
1.  MARTIN  WUNDERLICH,  THEODORE  WUN¬ 
DERLICH,  ANNE  M.  YUNDERLICH,  E.  MURIELLE 
WUNDERLICH  and  MARIE  WUNDERLICH, 
all  of  the  City  of  St.  Paul,  State  of  Minne- 
sota,  Co-partners,  doing  business  under  the  firm 
name  of  MARTIN  WUNDERLICH  CO.,  and  DAY 
ORES,  S.  R.  OKES,  and  C.  H.  PALDA,  all  of  the  City 
of  St.  Paul,  State  of  Minnesota,  Co-partners,  doing 
business  under  the  firm  name  of  OKES  CONSTRUC¬ 
TION  CO.,  Joint  Venturers,  having  their  principal 
office  at  1501 E.  1st  National  Bank  Bldg.,  in  the  City  of 
St.  Paul,  State  of  Minnesota. 

(hereinafter  referred  to  as  “the  contractor”)  represents 
as  follows: 

( a )  that  the  contractor  has  a  fiscal  year  ended  De¬ 
cember  31,  1943  (hereinafter  referred  to  as  “said  fiscal 
year” ) : 

(b)  that  all  of  the  contractor’s  construction  con¬ 
tracts  with  a  Department  a s  that  term  is  defined  in  the 
Renegotiation  Act  of  1943  and  all  of  the  contractor’s 
construction  subcontracts  under  a  contract  with  such 
a  Department  which  have  been  completed  or  terminated 
within  said  fiscal  year  are  as  follows : 


Description  and  Date  Amount 

PClp-571  . $11,059,200.00 

W-2134-eng-1246  .  419,078.00 

W-2134-eng-1472  .  67,531.00 

W-2134-eng-1478  .  16,733.00 


[W-49-016-eng.  DA-TPS-41001,  W- 
2134-eng-1311]  . . .  (Total  of  three)  1,261,455.00 
Pan-American  Highway  Contract  Nos. 


13  and  24 


497,802.00 
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2.  Pursuant  to  subsection  ( c )  ( 1 )  of  the  Renegotia¬ 
tion  Act,  the  contractor  hereby  requests  that  all  of  the 
construction  contracts  and  subcontracts  described  in 
paragraph  1  (b)  above  be  renegotiated  as  a  group  and 
that  the  powers  of  the  War  Contracts  Price  Adjustment 
Board  be  exercised  with  respect  to  such  group. 

3.  If  the  foregoing  request  is  approved,  the  con¬ 
tractor  hereby  agrees  to  the  following  terms  and  condi¬ 
tions  : 

( a )  The  Renegotiation  Act,  and  all  regulations 
and  interpretations  made  thereunder,  other  than 
those  dealing  with  the  allowance  of  tax  credits, 
will  be  applied  in  all  respects  to  the  construction 
contracts  and  subcontracts  described  in  paragraph 
1  (b)  above  and  in  determining  profits  derived 
therefrom,  as  though  the  contractor  had  kept  ( its ) 
(his)  books  and  had  filed  (its)  (his)  Federal  in¬ 
come  tax  returns  with  respect  to  such  contracts 
and  subcontracts  on  a  completed  contract  basis, 
including  the  application  of  the  $500,000  exemption 
set  forth  in  subsection  ( c )  ( 6 )  of  the  Renegotiation 
Act  and  the  application  of  the  $500,000  “floor”  as 
interpreted  in  paragraph  348.3  of  the  Renegotiation 
Regulations. 

( b )  With  respect  to  any  subsequent  fiscal  year, 
all  of  the  contractor’s  construction  contracts  with 
a  Department  as  that  terms  is  defined  in  the  Renego¬ 
tiation  Act  of  1943,  and  all  construction  subcon¬ 
tracts  under  a  contract  with  such  a  Department, 
may  at  the  option  of  the  renegotiation  agency  be 
renegotiated  as  a  group  and  the  powers  of  the  War- 
Con  tracts  Price  Adjustment  Board  may  at  such 
option  be  exercised  with  respect  to  such  group,  and 
in  any  such  renegotiation,  the  principles  set  forth 
in  subparagraph  3  ( a )  above  will  be  applied. 

4.  The  undersigned  agrees  that  this  request,  after 
having  been  delivered  to  the  renegotiating  agency,  can¬ 
not  be  withdrawn  without  the  written  consent  of  the 
renegotiating  agency. 
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In  Witness  Whereof,  the  undersigned  has  executed 
this  request  as  of  the  10th  day  of  February  1945. 

Martin  Wunderlich  Co. 

By  Martin  Wunderlich 
Martin  Wunderlich,  a  partner 
By  Geo.  P.  Leonard 
Geo.  P.  Leonard, 

Attorney-in-Fact  for  Theodore 
Wunderlich,  Anne  M.  Wunder¬ 
lich,  E.  Murrielle  Wunderlich, 
and  Marie  Wunderlich,  partners. 
Okes  Construction  Co. 

By  S.  R.  Okes 
S.  R.  Okes,  a  partner 
By  S.  R.  Okes 
S.  R.  Okes, 

Attorney-in-Fact  for  Day  Okes 
and  C.  H.  Palda,  partners. 

Approved : 

H.  A.  Montgomery 
H.  A.  Montgomery 

Colonel,  Corps  of  Engineers, 

Division  Engineer,  Great  Lakes  Division 
This  is  a  true  copy  of  the  original  signed  number  of 
this  Exhibit  B. 

Nelle  Reilly 

Nelle  Reilly,  Administrative  Assistant 


Respondent’s  Exhibit  RRR 

January  2,  1941. 

The  Honorable, 

The  Secretary  of  War. 

Sir: 

The  Act  of  Congress  approved  August  11,  1939  (  53 
Stat.  1409)  authorizing  construction  of  a  third  set  of 
locks,  empowers  the  Governor  of  the  Panama  Canal  to 
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authorize  the  making  of  any  and  all  contracts  necessary 
for  the  prosecution  of  the  work.  The  War  Department 
Civil  Appropriation  Act,  1941,  contains  an  appropriation 
of  $15,000,000  for  the  additional  facilities,  and  provides, 
in  addition,  that  the  Governor  may,  when  authorized  by 
the  Secretary  of  War,  make  or  authorize  the  making  of 
contracts  prior  to  July  1,  1941,  for  or  on  account  of  the 
construction  of  the  additional  facilities,  to  an  amount 
not  in  excess  of  $99,000,000. 

The  initial  contract,  in  connection  with  the  third  locks, 
involving  excavation  of  approximately  12,000,000  cubic 
yards  for  the  South  Approach  Channel  and  the  site  for 
Lock  Structure,  and  grading  for  Railroad  Relocation, 
at  Gatun,  Canal  Zone,  has  been  awarded  to  the  low 
bidder,  Martin  Wunderlich  Company  and  Okes  Construc¬ 
tion  Company,  in  amount  of  $8,517,100.  This  contract 
has  been  forwarded  to  the  Isthmus  for  execution  and  for 
approval  by  the  Governor.  You  may  indicate  your  ap¬ 
proval  in  the  space  provided  below. 

Respectfully, 

B.  F.  Burdick 
General  Purchasing  Officer 

JCH:mf 
2cc  Governor 
2cc  CQM 

cc  Supervising  Engineer,  C.  Z. 

Approved  Jan.  4, 1941 

By  Henry  L.  Stimson 
(In  duplicate) 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal : 

B.  F.  Burdick 

B.  F.  Burdick, 

Chief  of  Office 
January  18,  1951 
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Petitioner’s  Exhibit  SSS 

Diablo  Heights,  C.  Z., 
July  10,  1942. 

Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

Drawer  “C”, 

Gatun,  Canal  Zone. 

Gentlemen: 


Conference  Notes 
Contract  No.  PClp-571 


7/9 


There  is  inclosed  for  your  information  and  file  a  copy 
of  the  notes  on  the  conference  held  in  this  office  on  June 
29,  1942  in  reference  to  Change  Order  No.  5  to  the  sub¬ 
ject  contract. 

Very  truly  yours, 


Hans  Kramer, 

Colonel,  C.  E., 
Supervising  Engineer. 


Inclosure : 

Conference  Notes  filed  under  date  7/9 


cc — Martin  Wunderlich  Company  and 
Okes  Construction  Company, 

1501  E.  1st  Nat’l  Bank  Bldg., 

St.  Paul,  Minn,  w/cc  of  notes — Via  Air  Mail 

Colonel  Kramer  w/cc  of  Notes 
Area  Engineer,  Atlantic  Area  w/cc  of  Notes 
Zone  Contracts  Subsection  w/cc  of  Notes 
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The  Panama  Canal 
Canal  Zone 

Department  of  Operation 
and  Maintenance 
Special  Engineering  Division 

Filed  9-E/45/CF 
Diablo  Heights,  C.  Z., 
July  9,  1942. 

Cable  Address : 

“Pancanal,  Panama” 

Memorandum  for  the  Files : 

7/10 

Conference  with  Representatives  of  Wunderlich-Okes 
Re  Proposed  Change  Order  No.  5,  Contract  No.  PClp-571 

1.  A  conference  was  held  in  the  office  of  the  Super¬ 
vising  Engineer  on  June  29,  1942  for  the  purpose  of  dis¬ 
cussing  proposed  Change  Order  No.  5  to  Contract  No. 
PClp-571  for  Excavation,  New  Gatun  Locks,  South  Ap¬ 
proach  Channel  and  Appurtenant  Work. 

2.  Those  present  were : 

Representing  the  Government — S.  E.  D. 

Colonel  Hans  Kramer,  Supervising  Engineer  (Con¬ 
tracting  Officer) 

Lt.  Colonel  C.  H.  Barth,  Ass’t  Supv.  Engr.  ( Construc¬ 
tion  Engr. ) 

Mr.  E.  B.  Fontaine,  Area  Engineer,  Atlantic  Area 
Mr.  W.  E.  Johnson,  Assistant  Construction  Engineer 
Mr.  W.  W.  Damewood,  Chief,  Zone  Contracts  Subsec¬ 
tion  (Recorder) 

Representing  the  Contractor 

Mr.  Martin  Wunderlich — Co-partner  ) 

Mr.  Stewart — General  Superintendent) 

Martin  Wunderlich  Company- 
Okes  Construction  Company 

3.  The  conference  opened  at  9:25  a.m.  Colonel  Kra¬ 
mer  said  that  most  of  the  points  to  be  covered  by  Change 
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Order  No.  5  had  already  been  discussed  in  the  field  with 
Mr.  Stewart  and  with  Mr.  Wunderlich  and  that  the  pur¬ 
pose  of  the  conference  was  to  attempt  to  bring  these 
points  into  final  form  prior  to  June  30,  1942,  the  date 
fixed  for  completion  of  Part  I  of  the  contract,  in  order 
to  obviate  the  assessment  of  liquidated  damages  against 
the  contractor  for  failure  to  complete  Part  I  by  that 
date.  He  said  that  the  major  point  was  to  reach  a  mutual 
agreement  as  to  the  modified  time  for  completion  of  the 
work  under  the  contract.  He  said  that  in  view  of  the  re¬ 
cent  modification  of  the  Third  Locks  construction  pro¬ 
gram  it  is  no  longer  necessary  or  desirable  to  place 
special  emphasis  on  the  completion  of  the  several  parts 
of  work  under  the  contract,  except  for  the  relocation  of 
the  main  line  of  the  Panama  Railroad  which  will  be  re¬ 
quired  to  be  completed  by  the  end  of  July,  1942  and  that 
therefore  all  of  the  remainder  of  the  work  under  the 
contract  may  be  put  into  one  part  thus  eliminating 
liquidated  damages  on  Parts  I  and  n. 

4.  Mr.  Wunderlich  said  with  one  completion  date  on 
the  contract  as  a  whole  he  would  have  more  responsi¬ 
bility  under  the  contract  in  that  the  maintenance  of  the 
work  already  performed  would  be  his  responsibility 
until  completion  and  acceptance  of  the  entire  work. 
Colonel  Kramer  agreed  that  this  was  true  as  to  main¬ 
tenance,  but  pointed  out  that  from  a  liquidated  damage 
standpoint  there  appeared  to  be  less  responsibility  for 
the  contractor ;  he  opined  that  it  is  equitable  in  a  broad 
sense  to  lump  the  work  as  a  whole  into  one  part.  Mr. 
Wunderlich  said  that  he  would  be  willing  to  accept  small 
or  minor  responsibilities  in  connection  with  the  main¬ 
tenance  of  the  work  but  that  he  did  not  want  to  take 
large  responsibilities  like  erosion  and  run-off  resulting 
from  the  great  amount  of  rainfall  which  he  considered 
an  act  of  God.  Colonel  Kramer  pointed  out  that  rain 
wash  is  not  an  act  of  God  and  that  the  contractor  was 
already  protected  against  slides  under  the  present  pro¬ 
visions  of  the  contract,  i.e.,  paragraph  1-31  of  the  speci- 
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fications,  Article  9  of  the  contract  and  the  “War  Risk” 
clause  of  Supplemental  Agreement  No.  1  and  that  no  new 
definitions  whatsoever  as  to  the  Government’s  and  the 
contractor’s  responsibility  are  being  established  by  this 
change  order.  He  added  that  a  general  cleanup  of  the 
job  which  would  include  rectifying  minor  rain  wash 
would  be  expected  of  the  contractor  prior  to  final  ac¬ 
ceptance. 

5.  There  followed  a  discussion  of  the  construction  of 
the  track  span  tower  foundations  and  Colonel  Kramer 
pointed  out  that  under  time  modifications  of  Change 
Order  No.  5  the  concrete  footings  to  be  constructed 
under  Change  Order  No.  4  would  be  required  to  be  com¬ 
pleted  by  the  end  of  July,  1942.  He  said  that  under 
Change  Order  No.  5  the  Government  desired  the  con¬ 
tractor  to  construct  additional  track  span  tower  footings 
between  stations  257-j-65  and  326+90  on  the  railroad, 
and  also  tower  footings  for  towers  in  the  vicinity  of  sta¬ 
tions  121+31  and  station  134+25  on  the  new  locks  axis 
for  two  power  lines  to  cross  over  the  new  locks  excava¬ 
tion.  It  was  agreed  that  these  tower  footings  would  be 
constructed  by  the  contractor  at  the  unit  price  estab¬ 
lished  for  similar  work  under  paragraph  2b  of  Change 
Order  No.  4.  It  was  agreed  that  the  tower  footings  under 
Change  Order  No.  5  would  not  have  to  be  completed  by 
July  31,  1942,  but  are  to  be  built  as  rapidly  as  practica¬ 
ble. 

6.  Then  followed  a  discussion  of  completion  dates 
for  work  under  the  contract.  Mr.  Wunderlich  said  that  it 
was  his  estimate  that  all  of  the  work  could  be  completed 
sometime  in  May,  1943  if  he  used  only  four  (4)  rigs;  he 
said  that  he  would  like  to  remove  one  rig  and  six  (6) 
end  dump  Euclids,  two  large  scrapers  and  two  small 
scrapers  in  order  to  reduce  the  amount  of  plant  on  the 
job.  Colonel  Kramer  said  that  his  attitude  toward  this 
request  is  quite  favorable  and  asked  Mr.  Fontaine’s  re¬ 
action.  Mr.  Fontaine  stated  that  in  his  opinion  if  normal 
conditions  prevail  the  contractor  will  be  able  to  spare 
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the  equipment,  but  with  abnormal  rain  it  might  be  neces¬ 
sary  for  him  to  have  it.  Colonel  Kramer  said  that  it 
seemed  to  him  the  contractor  is  now  “over-planted”  and 
asked  what  Mr.  Wunderlich  wanted  to  do  with  the  sur¬ 
plus  plant.  Mr.  Wunderlich  stated  that  the  Navy  wants 
him  to  do  some  work  in  the  States,  and  that  he  has  tried 
but  has  not  been  able  to  get  work  for  the  equipment  on 
the  Isthmus.  He  then  stated  that  he  wished  to  make 
available  to  the  Navy  one  power  shovel,  8  end-dump 
Euclids,  2  bottom  dump  Euclids,  12  tractors,  2  large 
scrapers  and  2  small  scrapers. 

7.  Colonel  Kramer  stated  that  in  his  opinion  the  con¬ 
tractor  had  raised  the  point  of  disposal  of  excess  equip¬ 
ment  at  a  very  timely  juncture.  He  explained  that  the 
change  order  must  be  in  the  interest  of  the  Government 
and  that  although  under  the  modified  Third  Locks  pro¬ 
gram  it  is  not  necessary  for  the  work  to  be  completed 
by  parts  on  the  respective  dates  fixed  for  completion  of 
each  part,  it  did  not  follow  that  the  new  date  for  com¬ 
pletion  of  the  work  as  a  whole  can  be  arbitrarily  changed 
for  the  benefit  of  the  contractor  without  compensating 
benefit  accruing  to  the  Government.  He  therefore  pro¬ 
posed  to  reduce  the  overall  contract  period  by  thirty  ( 30 ) 
calendar  days.  After  discussion  of  the  time  required  to 
complete  the  remainder  of  the  work,  it  was  agreed  to 
reduce  the  time  fixed  for  completion  by  thirty  ( 30 )  cal¬ 
endar  days,  from  the  nine  hundred  sixty  (960)  calendar 
days  to  nine  hundred  thirty  (930)  calendar  days,  after 
date  of  receipt  by  the  contractor  of  the  notice  to  proceed. 

8.  Colonel  Kramer  said  that  starting  with  the  earlier 
date  for  completion  he  would  give  favorable  considera¬ 
tion  to  any  reasonable  request  in  writing  for  reduction 
of  plant  and  that  such  request  should  state  specifically 
what  the  contractor  proposes  to  take  off  his  job,  where 
he  proposes  to  send  it  and  when  he  proposes  to  send  it. 
He  said  that  he  recognizes  that  the  job  is  now  “over¬ 
planted”  but  cautioned  Mr.  Wunderlich  that  approval  of 
his  requests  to  remove  plant  will  not  relieve  him  of  his 
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responsibility  for  completing  this  job  within  the  time 
specified  as  modified.  Mr.  Wunderlich  stated  that  they 
are  going  to  be  very  careful  to  complete  the  job  as 
quickly  as  they  can  and  that  it  is  his  intention  to  keep 
it  “over-planted”.  Colonel  Kramer  said  that  he  did  not 
want  to  give  the  contractor  a  “blank  check”  on  the  dis¬ 
posal  of  his  equipment,  but  that  he  would  give  favorable 
consideration  to  specific  written  request. 

9.  Mr.  Wunderlich  asked  about  getting  a  priority  to 
ship  his  equipment  from  the  Isthmus.  Colonel  Kramer 
said  that  if  the  contractor  is  going  to  ship  his  plant  to 
other  war  work  that  this  office  will  help  him  all  it  can 
to  obtain  priorities  for  shipment  of  the  equipment. 

10.  Colonel  Kramer  said  that  it  was  proposed  to 
change  the  limits  of  the  south  plug  thereby  reducing  the 
quantity  of  Class  “B”  excavation  and  to  leave  an  access 
ramp  without  any  change  in  the  contract  unit  price 
for  Item  No.  2,  Mr.  Wunderlich  said  that  the  change  in 
working  conditions  caused  by  the  ramp  would  materially 
increase  the  contractor’s  costs  because  it  introduces 
restricted  areas  on  each  side  thereof.  Mr.  Fontaine  said 
that  he  recognizes  a  small  increase  in  the  difficulties  of 
performing  the  work  and  perhaps  a  small  increase  in 
cost,  but  that  he  could  see  no  major  increase.  Colonel 
Kramer  said  that  he  recognizes  that  the  contractor  can¬ 
not  proceed  in  the  same  manner  in  which  he  has  been 
excavating  for  the  full  width  of  the  new  locks  but  that 
even  though  there  is  some  restriction,  the  contractor’s 
equipment  can  still  be  worked  efficiently  if  the  ramp  is 
left  in  place.  Mr.  Johnson  said  that  his  opinion  on  the 
subject  was  about  the  same  as  Mr.  Fontaine’s.  Colonel 
Kramer  said  that  he  recognized  that  leaving  the  ramp 
modifies  and  complicates  the  contractor’s  operations  in 
the  south  end  of  the  excavation  to  some  minor  degree, 
but  felt  that  in  view  of  the  numerous  increases  in  the 
contract  as  a  whole  it  is  unreasonable  to  consider  these 
modifications  and  complications  on  their  own  merits; 
he  said  that  he  believed  they  should  be  considered  in 
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relation  to  the  whole  contract.  He  asked  Mr.  Wunderlich 
if  he  had  a  counter  proposal  to  make.  Mr.  Wunderlich 
replied  that  he  did  not  have  a  proposal  because  he  did 
not  know  what  the  additional  costs  would  be ;  he  opined 
that  they  would  prefer  to  take  out  the  ramp  without  pay 
for  the  yardage  removed  than  to  do  the  excavation  with 
the  ramp  remaining  in  place.  To  Colonel  Kramer’s  ques¬ 
tion,  Mr.  Wunderlich  replied  that  as  far  as  moving  the 
plug  northerly  is  concerned,  he  is  willing  to  accept  that 
reduction  in  yardage  without  question.  Colonel  Kramer 
said  that,  if  necessary,  the  ramp  would  not  be  referred 
to  in  the  change  order,  but  the  contractor  will  be  re¬ 
quired  to  leave  the  ramp  as  staked  by  the  Area  En¬ 
gineer  and  if,  in  the  contractor’s  opinion,  he  is  entitled 
to  extra  compensation  because  of  this  requirement,  he 
can  submit  his  claim  for  it. 

11.  Colonel  Kramer  asked  about  the  blasting  in  the 
muck  area.  He  said  that  it  was  his  understanding  that 
Mr.  Wunderlich  and  Mr.  Fontaine  had  agreed  to  the 
price  of  one  dollar  ($1.00)  per  linear  foot  for  the  drilling 
and  forty-two  cents  ($0.42)  per  pound  for  the  explosives 
used.  Mr.  Wunderlich  said  that  the  figure  of  forty- two 
cents  ($0.42)  represented  his  estimated  cost  without 
profit  and  contingencies  and  that  he  felt  that  he  should 
get  fifty  cents  ($0.50)  per  pound  for  explosives  used.  It 
was  agreed  that  the  prices  of  one  dollar  ($1.00)  per  lin¬ 
ear  foot  for  drilling  and  fifty  cents  ($0.50)  per  pound 
for  explosives  used  were  reasonable  and  acceptable. 

12.  Colonel  Kramer  called  attention  to  the  change  in 
the  limits  for  Class  “C”  excavation;  he  said  that  this 
was  purely  a  correction  of  an  omission  from  Change 
Order  No.  3.  This  was  accepted  by  Mr.  Wunderlich. 

13.  Colonel  Kramer  said  that  it  appeared  impractica¬ 
ble  to  accomplish  Change  Order  No.  5  by  June  30,  1942. 
In  order  that  there  would  be  no  misunderstanding  about 
the  liquidated  damages  on  Part  I  after  that  date,  he 
proposed  to  furnish  the  contractor  with  a  letter  dated 
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June  24,  1942  setting  forth  that  fact  and  stated  that  the 
letter  was  merely  an  administrative  procedure  to  pre¬ 
pare  for  Change  Order  No.  5.  Mr.  Wunderlich  read  the 
draft,  and  it  was  agreed  that  the  letter  would  be  satis¬ 
factory. 

14.  The  conference  recessed  at  10:30  a.m.  to  recon¬ 
vene  at  11 :40  for  further  discussion  of  the  construction 
of  the  ramp  at  the  south  plug.  Mr.  Wunderlich  then 
made  the  following  alternative  proposals  orally:  (1) 
that  the  contractor  will  construct  the  ramp  provided 
the  contracting  officer  will  agree  to  pay  the  extra  costs 
in  the  restricted  areas,  the  extra  costs  to  be  determined 
after  the  work  is  done ;  ( 2 )  the  contractor  will  construct 
the  ramp  if  the  Government  will  agree  to  pay  for  the 
material  left  in  the  ramp  as  Class  “B”  as  though  it  were 
all  removed  ( estimated  43,000  cubic  yards ) ;  and  ( 3 ) 
the  contractor  will  construct  the  ramp  provided  the 
Government  will  pay  an  additional  twenty  cents  ( $0.20 ) 
per  cubic  yard  for  all  material  excavated  in  the  re¬ 
stricted  areas  below  the  level  of  the  ramp  ( an  estimated 
135,000  to  150,000  cubic  yards ) . 

15.  Colonel  Kramer  said  that  he  recognizes  some  in¬ 
convenience  in  leaving  the  ramp  which  may  involve  some 
minor  costs  to  the  contractor,  but  he  does  not  feel  that 
they  will  be  within  range  of  the  $25,000  additional  pay¬ 
ments  indicated  by  the  contractor’s  proposals.  He  re¬ 
iterated  his  opinion  that  they  are  not  of  such  a  degree 
as  to  justify  any  additional  compensation.  Colonel  Kra¬ 
mer  said  that  for  this  reason  he  will  reject  the  contrac¬ 
tor’s  proposal  and  will  not  include  the  ramp,  as  such,  in 
the  change  order  because  the  change  order  is  composed 
of  items  upon  which  prior  agreement  has  been  reached. 
He  said  that  he  wanted  the  ramp  left  and  that  he  would 
give  the  contractor  written  instructions  to  leave  it.  He 
stated  again  that  the  contractor  could  file  protest  and 
claim  ( paragraph  1-16  of  the  specifications )  if  he  elects 
to  do  so.  Mr.  Wunderlich  asked  if  the  contracting  officer 
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would  agree  to  pay  the  contractor  for  any  additional 
costs  involved.  Colonel  Kramer  replied  that  he  can  not 
see,  before  the  fact,  any  appreciable  additional  costs; 
therefore,  he  will  not  make  any  commitments  at  this 
time.  He  said  that  he  will  be  duty-bound  to  pay  the  con¬ 
tractor  additional  costs  if  they  develop  to  be  an  apprecia¬ 
ble  amount  considering  the  job  as  a  whole.  Colonel  Kra¬ 
mer  said  that  he  considered  the  contractor’s  request  for 
an  additional  $25,000  as  unreasonable  and  inequitable 
and  that  he  would  not  consent  to  such  a  proposition.  He 
cautioned  Mr.  Wunderlich  that  if  he  has  in  mind  sub¬ 
mitting  a  protest  or  claim  that  it  will  be  necessary  for 
him  to  have  his  costs  separated  and  broken  down  so 
that  they  can  be  readily  identified  and  separated  as  extra 
costs  directly  applicable  to  leaving  the  ramp  in  place. 

16.  The  conference  adjourned  at  12  noon. 

Walter  W.  Damewood 

Walter  W.  Damewood, 

Recorder. 

Noted  WWD,  WEJ,  HK,  B,  SRW. 

Certified  a  true  copy  from  the  files  of  The  Panama 
Canal. 

B.  F.  Burdick 

B.  F.  Burdick,  Chief  of  Ofiice 
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STATEMENT  OF  QUESTION  PRESENTED 

The  Secretary  of  War,  under  the  Renegotiation  Act, 
determined  respondents’  excessive  profits  on  a  fiscal  year 
basis  and  included  as  renegotiable  income  the  stipulated 
proceeds  of  three  contracts  (Xos.  13,  571  and  766)  no  one 
of  which  was  specifically  mentioned  in  the  course  of  com¬ 
mencing  the  fiscal  vear  renegotiation.  In  the  Tax  Court  the 
amount  of  excessive  profits  determined  by  the  Secretary 
was  undisputed  if  the  Tax  Court  has  jurisdiction  to  renego¬ 
tiate  all  of  the  proceeds  included  as  renegotiable  by  the 
Secretary. 

However,  the  Tax  Court  refused  to  sustain  the  determina¬ 
tions  made  by  the  Secretary  on  the  ground  that,  although  it 
had  jurisdiction  of  the  fiscal  years  and  although  there  had 
been  timely  commencement  to  give  jurisdiction  over  the 
proceeds  of  Contracts  13  and  766,  it  lacked  jurisdiction  over 
the  proceeds  of  Contract  571  because  that  contract  was  not 
mentioned  in  the  course  of  commencing  the  fiscal  year  re¬ 
negotiation,  and  therefore  commencement  as  to  that  par¬ 
ticular  contract  was  not  timely. 

The  question  presented  is  whether  in  these  circumstances 
the  Tax  Court  properly  held  that  the  fact  that  Contract  571 
was  not  specifically  mentioned  in  commencing  the  fiscal  year 
renegotiation  deprives  the  Tax  Court  of  jurisdiction  to  re¬ 
negotiate  the  fiscal  year  proceeds  of  that  contract. 
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JURISDICTIONAL  STATEMENT 

Petitions  to  review  two  decisions  of  the  Tax  Court  of 
the  United  States  under  the  Renegotiation  Act  (U.  S.  C. 
Title  50,  App.  Sec.  1191)  were  consolidated  by  Order  dated 
July  11,  1952. 

The  bases  of  the  Tax  Court  proceedings  under  the  Rene¬ 
gotiation  Act  were  unilateral  orders  of  the  Secretary  of 
War,  both  dated  April  2,  1946  (J.  A.  98),  determining  that 
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Respondents  (hereinafter  for  convenience,  sometimes  re¬ 
ferred  to  as  “Wunderlich”)  had  realized  excessive  profits 
under  the  Renegotiation  Act  in  the  amount  of  $1,910,000 
for  the  fiscal  year  ended  January  31,  1942  (Tax  Court  No. 
520-R:  Docket  No.  11,446)  and  in  the  amount  of  $2,960,000 
for  the  fiscal  year  ended  December  31,  1942  (Tax  Court 
No.  521-R ;  Docket  No.  11,447). 

Wunderlich  filed  petitions  for  redetermination  in  the 
Tax  Court  of  the  United  States  in  accordance  with  the  pro¬ 
visions  of  Subsection  403  (e)  of  the  Renegotiation  Act.  The 
two  cases  were  consolidated  for  hearing  in  the  Tax  Court. 

On  January  21,  1952,  the  Tax  Court  entered  a  Memo¬ 
randum  Findings  of  Fact  and  Opinion  ( J.  A.  98  et  seq.)  and 
on  January  31,  1952  entered  separate  decisions  in  each  case 
(J.  A.  108,*  109). 

Petitions  for  review  by  this  Court  under  the  Internal 

Revenue  Code,  Sub-title  A,  Chapter  5,  Sub-chapter  (b)  (Act 

of  February  10,  1939,  (c)  2,  53  Stat.  1,  et  seq.,  as  amended; 

U.  S.  C.  Title  26,  par.  1140  to  par.  1146,  incl.)  were  duly 

and  timelv  filed  bv  Petitioner.1 
•>  » 

STATEMENT  OF  THE  CASE 

The  cases  are  here  upon  two  petitions  (now  consolidated) 
to  review  two  decisions  of  the  Tax  Court  of  the  United 
States,  both  dated  January  31, 1952  and  based  upon  a  single 
Memorandum  Findings  of  Fact  and  Opinion,  (J.  A.  9S 
et  seq.). 

By  one  decision  (11,446)  the  Tax  Court  decided  that 
Wunderlich  “realized  no  excessive  profits  for  the  fiscal  year 
ended  January  31. 1942“  ( J.  A.  108).  By  the  other  decision 
(11.447)  the  Tax  Court  decided  that  Wunderlich  “realized 
excessive  profits  in  the  amount  of  $349,341  for  the  fiscal 
year  ended  December  31, 1942“  ( J.A.  109). 


1  Wunderlich  moved  to  dismiss  the  petition  in  each  case  on  the 
"rounds  that  the  Court  lacked  jurisdiction  and  that  this  Court  was 
not  the  court  of  proper  venue. 

The  Court  by  Orders  dated  January  6,  1953.  after  briefing  and 
oral  argument,  denied  the  motion  to  dismiss  in  each  case.  The  Su¬ 
preme  Court  on  May  4.  1953  denied  certiorari  (345  U.S.  950). 
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The  Tax  Court  litigation  was  instituted  by  petitions  filed 
by  respondents  seeking  redetermination  of  excessive  profits 
of  $1,910,000.00  for  the  fiscal  year  ended  January  31,  1942 
and  $2,960,000.00  for  the  fiscal  year  ended  December  31, 
1942, 2  making  a  total  of  $4,870,000.00  as  determined  by  the 
Secretary  of  War  (J.A.  98). 

The  facts  were  submitted  to  the  Tax  Court  by  stipulation, 
exhibits  and  oral  testimony.  Wunderlich,  by  its  brief, 
abandoned  any  issue  as  to  the  amounts  of  excessive  profits 
if  there  w^as  jurisdiction  over  the  proceeds  of  all  contracts 
and  consequently  there  was  no  question  as  to  the  amount  of 
excessive  profits  before  the  Tax  Court  if  all  the  contracts 
were  renegotiable  (J.A.  106). 

In  the  Tax  Court  respondents  sought  to  raise  four  issues : 

1.  Is  the  Renegotiation  Act  of  1942,  as  amended, 
constitutional? 

2.  Was  renegotiation  timely  commenced  as  to  all 
contracts  involved? 

3.  What  accounting  basis  should  be  used? 

4.  Is  Contract  PClp-571 3  renegotiable?  (J.  A.  98.) 

The  Tax  Court  disposed  of  these  issues  as  follows : 

As  to  the  first  and  third  questions  the  Tax  Court  held 
against  respondents.  It  held  that  the  Renegotiation  Act, 
as  amended,  was  constitutional  and  that  the  proper  account¬ 
ing  basis  was  the  percentage  of  completion-accrual  basis  as 
urged  by  the  Government  (J.A.  106,  107).  No  appeals  as 
to  these  issues  have  been  taken. 

As  to  the  second  question,  the  Tax  Court  found : 

“The  time  limited  bv  statute  to  commence  renegotia- 
tion  proceedings  as  to  the  fiscal  years  ended  January 
31,  1942,  and  December  31,  1942,  expired  December  3i, 
1944”  (J.  A.  104). 


2  The  fiscal  year  was  changed  with  permission  of  the  Commissioner 
of  Internal  Revenue  (J.A.  99). 

3  Contract  PClp-571  was  a  contract  executed  on  behalf  of  the 
United  States  by  the  Panama  Canal  “Bureau”  of  the  War  Depart¬ 
ment  for  the  excavation  of  the  Atlantic  approach  to  the  proposed 
“Third  Locks”  of  the  Panama  Canal.  Wunderlich’s  original  bid  was 
SS.517, 100.00  and  the  final  contract  amount  was  $11,059,199.71 
(J.A.  100). 
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The  Tax  Court  held  that  there  was  timely  commencement 
of  fiscal  year  renegotiation  but  that  it  did  not  include  Con¬ 
tract  571,  saying: 

“In  any  event,  it  is  our  finding  and  we  so  hold  that 
renegotiation  proceedings  were  not  timely  commenced 
as  to  contract  Xo.  PClp-571  but  were  as  to  petitioners’ 
[Wunderlich’s]  other  contracts  involved  herein.” 
(J.  A.  107). 

By  this  statement  the  Tax  Court  rules  that  the  com¬ 
mencement  of  renegotiation  was  timely  as  to  all  other 
contracts  with  proceeds  falling  into  the  fiscal  year  ended 
December  31,  1942,  and  found  excessive  profits  of  $349,341 
for  such  fiscal  vear.  In  the  vear  ended  Januarv  31,  1942 
there  were  no  proceeds  from  any  contract  except  PClp-571.4 


4  The  issue  on  question  Xo.  4  as  revealed  by  the  briefs  in  the  Tax 
Court  (see  record  pages  706  to  724  and  882  to  927)  was  whether  or 
not  the  statute  which  made  contracts  with  the  War  Department  re- 
negotiable  included  Contract  571  which  was  executed  by  the  Gov¬ 
ernor  of  the  Panama  Canal  after  approval  by  the  Secretary  of  War 
and  which  the  War  Department  treated  for  renegotiation  as  its  own 
contract. 

The  Tax  Court’s  opinion  does  not  discuss  this  point  specifically. 
However,  it  appears  from  the  Court’s  Memorandum  Findings 
of  Fact  and  Opinion  that  it  held  that  the  Contract  was  renegotiate 
as  urged  by  the  Government.  Specifically  the  renegotiation  au¬ 
thorities,  as  an  administrative  matter,  by  regulation  have  uniformly 
treated  Panama  Canal  contracts  for  renegotiation  purposes  as  War 
Department  contracts  (see  J.A.  55;  Cf.  9  F.R.  6163,  Par.  1603.332 
(h) ;  10  F.R.  979,  Par.  1603.332-8).  This  administrative  ruling  was 
presented  in  detail  to  the  Tax  Court  by  the  Government  (see  record, 
pages  888  et  seq.).  Certainly  the  Tax  Court  would  not  upset  this 
consistent  prior  administrative  practice  without  any  discussion, 
particularly  in  light  of  the  established  rule  that  the  consistent  ad¬ 
ministrative  construction  by  the  agency  charged  with  the  adminis¬ 
tration  of  the  Act  is  entitled  to  great  weight.  Norwegian  Nitrogen 
Products  Co.  v.  United  States,  288  U.S.  294,  315;  United  States  v. 
American  Trucking  Co.,  310  U.S.  534,  549. 

Moreover  the  fact  that  the  Tax  Court  reached  its  decision  upon 
the  procedural  ground  of  failure  to  commence  with  respect  to  Con¬ 
tract  571  (J.A.  107)  indicates  that  it  considered  Contract  571  rene- 
gotiable;  otherwise  it  would  have  reached  its  decision  upon  the 
substantive  ground  that  the  contract  was  not  of  a  renegotiable 
nature. 

Respondents  have  not  taken  an  appeal  on  this  point. 
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The  holding  that  timely  fiscal  year  commencement  did  not 
include  the  income  from  Contract  PClp-571  which  is  stipu¬ 
lated  in  each  year,  was  we  believe,  erroneous  and  is  the 
principal  basis  of  our  appeal  to  this  Court. 

The  facts  5  pertinent  to  this  issue  are  as  follows : 

On  August  28, 1943,  a  letter  was  addressed  to  Wunderlich 
by  the  War  Department.  The  letter  demanded  for  renegotia¬ 
tion  purposes  both  specific  information  on  three  named  con¬ 
tracts  and  detailed  financial  information  on  a  fiscal  year 
basis  with  respect  to  all  contracts,  whether  or  not  claimed  to 
be  renegotiable,  for  each  year  from  1936  to  1942  inclusive. 
The  letter  requested  the  information  “substantially  per 
Forms  PAS-13”  which  demanded  detailed  fiscal  vear  infor- 
mation  including  a  reconciliation  with  income  tax  returns 
filed.  (J.  A.  397  and  412).  Contract  571  was  not  specifically 
mentioned  in  this  letter.  The  information  so  demanded 
was  never  furnished  by  Wunderlich  (J.  A.  103). 

On  December  13,  1943,  a  conference  was  held  between 
Mr.  Wunderlich  and  a  renegotiator  for  the  War  Depart¬ 
ment  to  insure  that  renegotiation  was  timelv  commenced 
( J.  A.  103,  2S7).  Contract  571  was  not  specifically  discussed 
at  this  conference,  but  the  War  Department  renegotiator 
specifically  drew  attention  to  the  War  Department  Re¬ 
negotiation  Regulation  holding  that  the  class  of  contracts 
which  included  Contract  571  is  subject  to  renegotiation 
(J.  A.  288). 

The  Tax  Court  held  that  renegotiation  proceedings  were 
not  timely  commenced  (and  thus,  of  course,  it  lacked  juris¬ 
diction)  with  respect  to  Contract  571,  because  not  specifi¬ 
cally  mentioned  in  the  letter  or  at  the  conference  ( J.  A.  107). 

At  the  same  time,  however,  the  Tax  Court  held  that  the 
steps  taken  by  the  renegotiators  were  sufficient  to  commence 
fiscal  year  renegotiation  and  specifically  held  that  it  had 
jurisdiction  over  the  proceeds  of  two  contracts  (Numbers 
13  and  766)  which  were  not  mentioned  in  the  August,  1943 
letter  or  discussed  at  the  December,  1943  conference  (cf. 
J.  A.  106  and  J.  A.  102  and  103). 

5  For  the  convenience  of  the  Court,  the  pertinent  findings  of  the 
Tax  Court,  with  petitioner’s  comments  on  each,  are  attached  hereto 
as  Appendix  II. 
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The  ultimate  question  here  (and  the  point  upon  which  the 
Tax  Court  erred)  thus  is  whether  or  not,  where,  as  here, 
fiscal  year  renegotiation  is  commenced  such  fiscal  year 
renegotiation  is  a  timely  commencement  to  include  proceeds 
of  all  contracts  (including  571)  with  proceeds  falling  in  such 
fiscal  year. 

STATUTES  INVOLVED 

The  statute  involved  in  these  cases  is  the  Renegotiation 
Act  of  1942  (50  USC  App.  §  1191)  which  is  set  forth  in  an 
Appendix  supplementary  to  this  brief  as  permitted  by  Rule 
17  (c)  (6)  of  the  General  Rules. 

STATEMENT  OF  POINTS 

1.  The  Tax  Court  erred  in  deciding  that  pursuant  to  the 
determination  set  forth  in  the  Memorandum  Findings  of 
Fact  and  Opinion  entered  January  21,  1952,  there  were  no 
contracts  subject  to  renegotiation  and,  accordingly,  Wun¬ 
derlich  realized  no  excessive  profits  for  the  fiscal  year  ended 
January  31,  1942. 

2.  The  Tax  Court  erred  in  deciding  that  pursuant  to  the 
determination  set  forth  in  the  Memorandum  Findings  of 
Fact  and  Opinion  entered  January  21,  1952,  Wunderlich 
realized  excessive  profits  for  the  fiscal  year  ended  December 
31, 1942.  in  the  amount  of  $349,341  instead  of  in  the  amount 
of  $2,960,000. 

3.  The  Tax  Court  erred  in  finding  and  holding  “that 
renegotiation  proceedings  were  not  timely  commenced  as  to 
Contract  No.  PClp-571”. 

4.  The  Tax  Court  erred  in  holding  that  the  timely  com¬ 
mencement  of  “overall”  renegotiation  for  the  fiscal  year 
ended  December  31,  1942,  was  not  sufficient  and  timely  to 
commence  renegotiation  as  to  Contract  No.  PClp-571. 

5.  The  Tax  Court  erred  in  failing  to  find  and  hold  that 
specific  mention  of  Contract  PClp-571  was  not  essential  to 
the  timely  commencement  of  renegotiation  under  the  cir¬ 
cumstances  in  this  proceeding. 

6.  The  Tax  Court  erred  in  failing  to  find  that  the  failure 
of  Wunderlich  to  file  information  as  demanded  by  the  repre¬ 
sentatives  of  the  War  Department  rendered  specific  men- 
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tion  of  Contract  No.  PClp-571  unnecessary  as  an  essential 
to  timely  commencement  of  renegotiation  of  said  contract. 

7.  The  Tax  Court  erred  in  failing  to  find  that  there  were 
sufficient  references  to  Contract  No.  PClp-571  to  constitute 
timely  commencement  of  renegotiation  as  to  said  contract. 

8.  The  Tax  Court  erred  in  saying  that  the  commencement 
letter  of  August  2S,  1943  was  “Specifically  Limited”  to 
named  Contracts. 

9.  The  Tax  Court  erred  in  saving  that  Contract  571  was 
not  “covered”  because  “not  mentioned”  in  the  correspond¬ 
ence. 

10.  The  Tax  Court  erred  in  saying  that  the  December  13, 
1943  conference  was  “well  summarized”  by  the  letter  of 
February  9,  1944,  when  the  undisputed  testimony  of  those 
present  at  the  conference  shows  that  matters  not  mentioned 
in  the  letter  were  covered  at  the  conference. 

11.  The  Tax  Court  erred  in  suggesting  that  the  letter  of 
February  10,  1945  related  to  the  issue  of  timely  commence¬ 
ment  when  the  undisputed  evidence  shows  that  it  related 
only  to  the  proposed  but  unconsummated  bilateral 
agreement. 

SUMMARY  OF  ARGUMENT 

The  Secretary  of  War  determined  excessive  profits  of 
$4, S70, 000.00  in  the  two  fiscal  years  here  involved  including 
in  renegotiation  the  stipulated  proceeds  from  Contract  571 
falling  in  each  fiscal  vear. 

The  amount  of  excessive  profits  determined  by  the  Secre¬ 
tary  is  undisputed,  and  the  Tax  Court  will  determine  the 
same  amount  of  excessive  profits  if  there  is  jurisdiction  to 
renegotiate  the  proceeds  of  Contract  571  in  each  year. 

Although  the  Tax  Court  found  that  the  Secretary  had 
renegotiated  on  a  fiscal  year  basis  and  although  the  Tax 
Court  exercised  its  own  jurisdiction  on  a  fiscal  year  basis 
it  held  that  jurisdiction  over  the  fiscal  year  did  not  give  it 
jurisdiction  over  the  proceeds  of  Contract  571  because  as 
to  that  contract  there  had  not  been  timely  commencement  of 
renegotiation  since  it  was  not  mentioned  in  the  course  of 
commencing  the  fiscal  year  renegotiation. 

Petitioner  contends  that  the  Tax  Court’s  holding  is 
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erroneous  and  that  there  is  jurisdiction  over  the  proceeds  of 
Contract  571  in  each  year  for  the  following  reasons: 

(a)  The  Tax  Court  recognized  that  both  it  and  the 
Secretary  of  War  had  jurisdiction  over  each  tiscal  year 
and  the  authorities  are  clear  that  jurisdiction  over  the 
fiscal  year  includes  jurisdiction  over  all  proceeds  fall¬ 
ing  in  such  fiscal  vear. 

w  * 

(b)  The  facts  of  record  established  that  the  Tax 
Court  correctly  found  that  there  had  been  a  commence¬ 
ment  of  fiscal  vear  renegotiation  timelv  to  include  the 
proceeds  of  Contract  571.  On  this  point  the  Tax  Court 
correctly  found  that  a  commencement  prior  to  Decem¬ 
ber  31,  1944  would  be  timely  and  the  Commencement 
letter  demanding  fiscal  year  information  and  the  rene¬ 
gotiation  conference  were  both  in  1943. 

In  petitioner's  view  the  major  error  committed  by 
the  Tax  Court  was  applying  an  individual  contract  test 
to  determine  whether  or  not  renegotiation  had  com¬ 
menced  as  to  Contract  571  after  it  had  already  deter¬ 
mined  that  there  had  been  a  valid  commencement  as  to 
the  fiscal  years  in  which  the  proceeds  of  Contract  571 
fell.  Petitioner  contends  that  the  application  of  such 
individual  test  was  unnecessary  and  erroneous. 

(c)  In  the  alternative  it  is  petitioner’s  position  that, 
assuming  but  not  conceding  the  requirement  of  indi¬ 
vidual  contract  commencement  as  to  Contract  571,  the 
Tax  Court  erred  in  finding  that  the  facts  of  record  did 
not  establish  such  individual  commencement. 

ARGUMENT 
Preliminary  Statement 

Before  commencing  a  detailed  discussion,  it  appears 
worthwhile  to  summarize  the  matters  involved  in  these 
cases. 

During  the  pertinent  periods  Wunderlich  was  engaged 
in  performing  various  contracts  in  and  around  the  Panama 
Canal  area.  The  contracts  pertinent  to  this  appeal  are  four 
in  number  as  follows: 

Xo.  13 

Xo.  571 

Xo.  766 
Xo.  1246 
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These  contracts  or  subcontracts  were  all  with  the  United 
States  Government  and  all  were  executed  on  behalf  of  the 
United  States  by  the  Corps  of  Engineers,  War  Department, 
except  Xo.  PClp-571  which  was  executed  for  the  United 
States  by  the  Panama  Canal  “bureau”  of  the  War  Depart¬ 
ment,  with  the  approval  of  the  Secretary  of  War. 

Of  these  contracts,  proceeds  from  only  Xo.  PClp-571  fell 
into  the  fiscal  year  ended  January  31,  1942.  Proceeds  from 
Contracts  Xos.  13,  571,  766,  and  1246  fell  into  the  fiscal  year 
ended  December  31,  1942. 

There  is  no  dispute  that  excessive  profits  are  due  the 
Government  in  the  amount  of  $1,910,000.00  for  the  fiscal 
year  ended  January  31,  1942  and  in  the  amount  of  $2,960,- 
000.00  for  the  fiscal  year  ended  December  31, 1942,  or  a  total 
of  $4,S70,000,  if  the  Tax  Court  has  jurisdiction  to  include 
in  each  fiscal  year  decision  the  excessive  profits  admittedly 
contained  in  Contract  Xo.  571.  The  Tax  Court  recognized 
its  jurisdiction  over  the  fiscal  years  involved  by  issuing  its 
decision  in  each  case  “for  the  fiscal  year.”  However,  the 
Tax  Court  held  that  it  lacked  jurisdiction  over  Contract  571 
because  there  had  not,  as  to  it,  been  a  timely  commencement 
of  renegotiation  proceedings.  The  Tax  Court  thus  held  that 
there  were  no  excessive  profits  in  the  year  ended  January 
31,  1942,  and  $349,341  from  other  contracts  for  the  year 
ended  December  31,  1942. 

There  being  no  dispute  as  to  the  amount  of  excessive 
profits,  the  question  presented  by  these  petitions  is  whether 
the  Tax  Court  erred  in  ruling  that  it  lacked  jurisdic¬ 
tion  over  the  proceeds  of  Contract  571  after  taking  jurisdic¬ 
tion  of  the  fiscal  years  in  which  such  proceeds  fell. 

It  is  petitioner’s  position  that  having  taken  jurisdiction  of 
the  fiscal  years  the  Tax  Court  had  jurisdiction  of  the  pro¬ 
ceeds  of  Contract  571  which  admittedlv  fell  into  such  fiscal 

•> 

years.  Thus,  petitioner  contends  that  in  these  cases  involv¬ 
ing  fiscal  year  renegotiation  the  Tax  Court  erred  in  apply¬ 
ing  to  Contract  571  the  commencement  tests  applicable  to 
single  or  group  contract  renegotiation,  and  thus  treating 
Contract  571  differently  from  the  other  contracts  involved. 

And,  even  assuming  arguendo  that  such  tests  were  appli- 
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cable  to  Contract  571  in  these  cases,  petitioner  further  con¬ 
tends  that  the  Tax  Court  erred  in  holding  that  the  facts  did 
not  establish  commencement  as  to  Contract  571. 

I 

Valid  Commencements  of  Fiscal  Year  Renegotiation  Estab¬ 
lished  Jurisdiction  as  to  All  Income  from  War  Department 

Contracts  (Including  571)  Falling  into  Such  Fiscal  Years. 

A.  The  Secretary  had  Authority  to  Commence  Renegotiation 

on  a  Fiscal  Year  Basis 

Since  both  fiscal  years  here  involved  ended  before  July  1, 
1943,  the  applicable  law  is  the  Renegotiation  Act  of  1942. 

Section  403(c)(6),  the  section  here  applicable,  provides 
in  pertinent  part : 

“No  renegotiation  of  the  contract  price  pursuant  to 
any  provision  therefor,  or  otherwise,  shall  be  com¬ 
menced  bv  the  Secretarv  more  than  one  vear  after  the 

w  w  mr 

close  of  the  fiscal  year  of  the  contractor  or  subcon¬ 
tractor  within  which  completion  or  termination  of  the 
contract  or  subcontract,  as  determined  by  the  Secretary, 
occurs.”  (App.  I,  p6.) 

The  authority  of  the  Secretary  to  renegotiate  is  set  forth 
in  Section  403(c)  (1)  as  follows: 

“Whenever,  in  the  opinion  of  the  Secretary  of  a  De¬ 
partment,  the  profits  realized  or  likely  to  be  realized 
from  any  contract  with  such  Department,  or  from  any 
subcontract  thereunder  whether  or  not  made  by  the  con¬ 
tractor,  may  be  excessive,  the  Secretary  is  authorized 
and  directed  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price.  When  the  contractor 
or  subcontractor  holds  two  or  more  contracts  or  sub¬ 
contracts  the  Secretary  in  his  discretion,  may  renegoti¬ 
ate  to  eliminate  excessive  profits  on  some  or  all  of  such 
contracts  and  subcontracts  as  a  group  without  sepa¬ 
rately  renegotiating  the  contract  price  of  each  contract 
or  subcontract.”  (App.  I,  p3.) 

Under  this  authority,  the  usual  method  of  renegotiating 
was  the  fiscal  year  basis.  The  War  Department  Manual  for 
Renegotiation  issued  in  August,  1943  stated : 

301.2  Use  of  Overall  Basis.  As  a  general  policy  rene- 
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gotiation  is  conducted  on  the  basis  of  the  overall  profits 
of  a  contractor  from  its  renegotiable  contracts  and  sub¬ 
contracts  for  a  specified  period.  Under  this  method  ex¬ 
cessive  profits  are  determined  by  examining  the  con¬ 
tractor’s  financial  position  and  the  profits,  past  and 
prospective,  from  its  contracts  and  subcontracts  taken 
as  a  whole  for  a  particular  fiscal  year  or  other  period, 
rather  than  by  analysis  of  each  individual  contract  or 
subcontract  on  a  unit  cost  basis.  This  avoids  problems 
of  allocation  of  costs  and  profits,  allows  the  contractor 
to  offset  one  contract  against  another  and  simplifies  ad¬ 
ministration.  Methods  of  segregation  of  income  and 
expenses  are  discussed  in  the  following  Sections  of  this 
Chapter.  (J.A.  550.) 

The  “fiscal  vear”  method  of  renegotiation  was  so  widelv 
used  under  the  1942  Act  that  it  was  made  mandatory  under 
the  1943  Act  which  provides : 

*  *  •  “The  Board  shall  exercise  its  powers  with 
respect  to  the  aggregate  of  the  amounts  received  or  ac¬ 
crued  during  the  fiscal  year  (or  such  other  period  as 
may  be  fixed  by  mutual  agreement)  by  a  contractor  or 
subcontractor  under  contracts  with  the  Departments 
and  subcontracts,  and  not  separately  with  respect  to 
amounts  received  or  accrued  under  separate  contracts 
with  the  Departments  or  subcontracts,  *  •  (Sec¬ 
tion  403(c)  (1),  50  U.S.C.  App.  §  1191). 

Thus  there  can  be  no  question  as  to  the  authority  of  the 
Secretary  to  commence  renegotiation  on  a  fiscal  year  basis. 
See  Blanchard  Machine  Co.  v.  RFC-PAB,  85  App.  D.C.  361, 
177  Fed.  2d  727,  cert.  den.  339  U.S.  912,  and  Tax  Court  cases 
discussed  below  at  page  19  et  seq. 

B.  The  Tax  Court  Properly  Found  that  the  Secretary  of 
War  Had  Undertaken  to  Renegotiate  on  a  Fiscal  Year 
Basis  and  that  there  was  Timely  Commencement  of 
Renegotiation  on  that  Basis 

1.  The  essential  point  here  is  that  the  Secretary  of  War 
commenced  and  carried  on  renegotiation  on  the  fiscal  year 
basis  and  not  on  the  basis  of  single  or  group  contract  rene¬ 
gotiation.  Cf.  Psaty  <£  Fuhrman  v.  Secretary  of  War,  11 
T.  C.  638;  App.  Bis.  87  App.  D.C.  47, 182  F.  2d  985. 

The  findings  and  decision  of  the  Tax  Court  leave  no  doubt 
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that  renegotiation  was  commenced  and  carried  on  on  the 
fiscal  year  basis. 

Thus,  the  Tax  Court  found : 

“Petitioners  [Wunderlich]  filed  their  information 
returns  with  the  Commissioner  of  Internal  Revenue  on 
a  percentage  of  completion  basis  of  accounting. 

“Petitioners’  [Wunderlich’s]  fiscal  years  ended  on 
January  31, 1942,  December  31, 1942,  and  December  31, 
1943,  the  change  in  the  period  of  reporting  having  re¬ 
sulted  from  the  approval  by  the  Commissioner  of 
Internal  Revenue  of  a  request  made  for  such  change.” 
(J.  A.  99). 

Again,  the  Tax  Court  found : 

“On  a  percentage  of  completion  basis  of  accounting 
petitioners  [Wunderlich]  had  the  following  earnings: 

For  the  period  ended  January  31,  1942:”  [Figures 
omitted.] 


“For  the  period  ended  December  31,  1942:”  [Fig¬ 
ures  omitted.]  (J.  A.  101) 

And  with  respect  to  petitioner’s  orders  the  Tax  Court 
found : 

“Neither  the  unilateral  determination  for  the  period 
ended  January  31,  1942,  nor  that  for  the  period  ended 
December  31,  1942,  specified  the  contracts  out  of  which 
the  claimed  excessive  profits  were  earned,  nor  allocated 
in  any  way  whatsoever  the  determinations  among  any 
contracts  had  by  petitioners  [Wunderlich].”  (J.  A. 
101). 

Further,  the  Tax  Court  found  that  the  period  for  com¬ 
mencing  fiscal  year  renegotiation  timely  as  to  the  proceeds 
of  all  contracts  expired  December  31,  1944,  saying: 

“The  time  limited  bv  statute  to  commence  renegotia- 
tion  proceedings  as  to  the  fiscal  years  ended  January 
31,  1942,  and  December  31,  1942,  expired  December  3i, 
1944.”  (J.  A.  104-105). 

Not  only  did  the  Tax  Court  recognize  that  the  Secretary 
had  undertaken  to  renegotiate  on  a  fiscal  year  basis  but  the 
Court  itself  exercised  jurisdiction  on  that  basis.  This  is 
plain  from  the  Tax  Court’s  Findings  of  Fact,  as  follows: 

“During  the  fiscal  year  ended  January  31, 1942,  peti- 
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tioners  [Wunderlich]  had  no  contracts  subject  to  rene¬ 
gotiation.  During  the  fiscal  year  ended  December  31, 
1942,  petitioners’  [Wunderlich’s]  income,  costs,  and 
profits  on  the  percentage  of  completion-accrual  basis 
were  as  follows  for  their  contracts  which  are  renegoti¬ 
ate. 


Contract 


Income  Costs 


Profits 


Eng-766 
Eng-1246 
No.  13 


$438, 610.29  $270,562.46  $168,047.83 

310,692.46  105,910.94  204,781.52 

81,264.00  15,417.11  65,856.89 


Totals 


$830,566.75  $391,890.51  $438,676.24” 

(J.  A.  106). 


It  is  also  obvious  from  the  decision  of  the  Tax  Court, 
which  in  each  case,  clearly  evidences  and  formalizes  the 
exercise  of  jurisdiction  on  the  fiscal  year  basis  in  the  fol¬ 
lowing  language  .- 

“Ordered  and  Decided:  That  there  were  no  contracts 
subject  to  renegotiation  and  accordingly  the  petitioner 
[Wunderlich]  realized  no  excessive  profits  for  the  fiscal 
year  ended  January  31,  1942.  (Signed)  Luther  A. 
Johnson,  Judge.”  (J.  A.  108). 


And,  for  the  fiscal  year  ended  December  31,  1942 : 

“Ordered  and  Decided:  That  the  petitioners  [Wun¬ 
derlich]  realized  excessive  profits  in  the  amount  of 
$349,341  for  the  fiscal  year  ended  December  31,  1942. 
(Signed)  Luther  A.  Johnson,  Judge.”  (J.  A.  109). 


Finally,  it  is  plain  from  the  fact  that  two  of  the  contracts 
whose  proceeds  were  included  in  the  fiscal  year  renegotia¬ 
tion  (namely,  Eng.-766  and  No.  13)  are  in  an  identical 
posture  with  Contract  571  in  that  they  were  not  referred  to 
by  name  or  number  during  the  course  of  commencement  of 
renegotiation. 

Obviously  the  proceeds  of  such  contracts  could  have 
been  included  only  by  application  of  the  fiscal  year  theory 
which  was  consistently  followed  by  the  Tax  Court  except 
as  to  Contract  571. 

2.  Moreover,  the  Tax  Court  correctly  found  that  the  facts 
established  commencement  on  a  fiscal  year  basis  and  thus 
gave  the  Tax  Court  jurisdiction  over  the  two  fiscal  years 
involved. 
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Section  403  (c)  (6)  of  the  Renegotiation  Act  provides  as 
to  timely  commencement : 

“No  renegotiation  of  the  contract  price  pursuant  to 
any  provision  therefor,  or  otherwise,  shall  be  com¬ 
menced  by  the  Secretary  more  than  one  year  after  the 
close  of  the  fiscal  year  of  the  contractor  or  subcon¬ 
tractor  within  which  completion  or  termination  of  the 
contract  or  subcontract,  as  determined  by  the  Secretary, 
occurs.”  (App.  I,  p.  6) 

In  Spray  Cotton  Mills  v.  Secretary  of  IFar,  9  T.  C.  824, 
the  Tax  Court  said : 

“.  .  .  The  limitation  prescribed  by  section  403(c)  (6) 
relates  to  renegotiations  ‘commenced  by  the  Secretary/ 
and  this  proceeding  is  of  that  type.  As  to  such  renego¬ 
tiation  proceedings,  the  statute  contains  no  direction  to 
the  Secretary  concerning  formalities  to  be  observed  by 
him  or  the  manner  in  which  the  proceeding  shall  be  com¬ 
menced  and  carried  to  final  determination.  *  •  •  There 
was,  in  fact,  a  renegotiation,  and  the  question  is :  When, 
in  the  particular  proceeding  here  under  consideration, 
did  the  Secretary  commence  the  renegotiation? 

‘Unless  the  contrary  appears,  statutory  words  are 
presumed  to  be  used  in  their  ordinary  and  usual  sense, 
and  with  the  meaning  commonly  attributable  to  them.  ’ 
DeGanay  v.  Lederer ,  250  U.  S.  376,  381.  There  is 
nothing  in  the  statute  to  indicate  that  Congress  in¬ 
tended  to  use  the  word  ‘commenced’  in  other  than  its 
ordinary  and  usual  sense.  The  ordinary  meaning  of 
‘commence’  is  ‘to  have  or  make  a  beginning;  to  origi¬ 
nate:  start;  begin.’  It  is  identical  in  meaning  with 
‘begin.’  And  the  ordinary  meaning  of  ‘begin’  is  ‘to  do 
the  first  act  or  the  first  part  of  an  action ;  to  enter  upon 
or  commence  some  course  or  operation ;  to  take  the  first 
step;  to  start.’  Webster’s  New  International  Dic¬ 
tionary,  2d  Ed.  The  questions  then  are :  When,  in  this 
renegotiation  proceeding,  did  the  Secretary  make  a 
beginning,  perform  the  first  act,  or  take  the  first  step 
toward  refixing  the  contract  price?  When  did  he  first 
perform  an  act  which  was  adequate  to  bring  in  the  con¬ 
tractor  as  a  party  to  a  proceeding  which  would  lead  to 
a  determination  by  the  Secretary  respecting  excessive 
profits? 


The  letter  of  December  31,  1943,  from  the  District 
Office  can  not  be  characterized  as  a  step  preliminary 
to  renegotiation ;  that  is,  an  inquiry  intended  to  gather 
general  information  or  estimated  figures,  to  be  used  in 
assigning  the  contractor  to  an  agent  of  the  Secretary 
for  the  purpose  of  renegotiation,  and  to  be  submitted 
without  prejudice  to  the  rights  of  the  contractor,  as  was 
the  letter  in  the  Sessions  case.  On  the  contrary,  it  was 
a  notice  of  the  decision  of  the  Secretary  to  renegotiate 
and  a  demand  upon  the  contractor  for  the  specific  in¬ 
formation  upon  the  basis  of  which  a  determination  of 
excessive  profits  could  be  made.  It  notified  the  peti¬ 
tioner  that  all  renegotiations  respecting  its  contracts 
had  been  assigned  to  the  District  Office,  that  the  Price 
Adjustment  Board  had  determined  that  a  ‘review’  of 
the  petitioner’s  profits  should  be  made  by  an  ‘over  all 
study’  of  the  petitioner’s  financial  position  and  its 
profits  from  war  contracts  as  a  whole;  and  it  requested 
the  petitioner  within  thirty  days  to  submit,  on  enclosed 
schedules,  accounting  and  other  data  ‘to  accomplish’  a 
review  of  such  profits.  When  this  letter  was  deposited 
in  the  mail  for  transmission  to  the  contractor  at  its 
place  of  business,  the  Secretary,  acting  through  the  Dis¬ 
trict  Office,  took  the  first  step  or  action  which  set  the 
machinery  of  renegotiation  in  motion,  and  this,  we 
think,  was  the  commencement  of  renegotiation  by  the 
Secretary,  as  contended  by  respondent.  Cf.  Stein 
Brothers,  Mfg.  Co.  v.  Secretary  of  War,  7  T.  C.  863,  873, 
875.”  (Emphasis  added)  (9  T.C.  833) 

The  rule  laid  down  in  the  Spray  case  has  been  approved 
by  this  Court  in  the  Blanchard  Machine  case  supra  and  has 
been  uniformly  followed  by  the  Tax  Court.  See :  J.  H.  Ses¬ 
sions  &  Son  v.  Secretary  of  War,  6  T.  C.  1236,  Stein  Bros. 
Mfg.  Co.  v.  Secretary  of  War,  7  T.  C.  863,  Abramson  v. 
R.F.C.  Price  Adjustment  Board,  11  T.  C.  1037,  Thompsoyi 
Markham  Company  v.  Secretary  of  War,  1950  P.  H.  T.  C. 
Memo.  Par.  50,087 ;  4  C.  C.  F.  (CCH)  Para.  60,980. 

The  facts  in  the  instant  case  clearlv  establish  a  timelv 
commencement  of  renegotiation  within  the  statute  and  the 
cases  set  forth  above. 

The  Tax  Court  correctly  stated  that  the  time  for  com¬ 
mencing  fiscal  year  renegotiations  as  to  the  fiscal  years  here 
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involved  ended  on  December  31,  1944.  (J.  A.  104).  Of 

course,  this  holding  means  under  the  authorities  set  forth 
above  that  if  renegotiation  was  commenced  on  or  before 
December  31,  1944,  it  was  timely  to  include  proceeds  of  all 
contracts  (including  571)  falling  within  such  fiscal  years. 
Therefore,  we  must  examine  the  events  which  took  place 
prior  to  December  31,  1944. 

The  first  event  is  the  letter  of  August  28,  1943.  This 
letter  was  received  by  Wunderlich  but  the  information 
requested  was  not  furnished  (J.A.  102-3). 

With  respect  to  the  letter,  the  Tax  Court  in  its  Opinion 
says : 

‘‘It  is  quite  evident  that,  contrary  to  respondent's  [secre¬ 
tary's]  position,  the  letter  of  August  2S,  1943,  specifically 
limited  itself  as  follows : 

‘Contracts  under  consideration  are: 

W2134  eng-1246  W2134  eng- 1472  W2134  eng-147S' 

“And  as  to  these  contracts,  this  letter  constituted  notice 
to  the  contractor  of  commencement  of  renegotiation  pro¬ 
ceedings.  However,  this  letter  did  not  mention  contract 
PCI p-571  and  did  not  cover  it.”  (J.  A.  106, 107). 

All  examination  of  the  letter  of  August  2S,  1943  which 
is  set  forth  in  full  in  the  record  and  in  the  opinion  shows 
that  the  conclusion  of  the  Tax  Court  that  the  letter  was 
“specifically  limited”  is  contrary  to  the  plain  language  of 
the  letter.  (J.A.  102). 

The  letter  states : 

•  •  *  “In  this  connection,  it  is  desired  that  com¬ 

plete  financial  statements  be  presented  for  review  of 
this  office  with  respect  to  the  applicable  provisions  of 
Section  403  of  the  Sixth  Supplemental  National  De¬ 
fense  Appropriation  Act  pertaining  to  renegotiation  of 
contracts.  It  is  desired  that  a  complete  statement  be 
presented  as  reported  for  income  tax  purposes  during 
the  contractor's  fiscal  year  on  or  before  the  end  of 
1942,  or  the  contractor’s  fiscal  business,  if  such  fiscal 
business  ended  after  December  31,  1942,  but  on  or  be¬ 
fore  June  30,  1943,  substantially  per  Forms  PAS- 
13”.  (Emphasis  added).  (J.  A.  102). 

It  is  difficult,  indeed,  to  understand  how  the  Tax  Court 
can  say  that  a  letter  is  “specifically  limited”  to  named  con- 
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tracts  when  the  letter  requires  “complete  financial  state¬ 
ments  *  #  *  as  reported  for  income  tax  purposes  dur¬ 
ing  the  contractor’s  fiscal  year  on  or  before  the  end  of 
1942.” 

It  is  even  more  difficult  to  understand  how  the  Tax  Court 
can  conclude  that  the  letter  was  “specifically  limited”  after 
an  examination  of  “Forms  PAS-13”  which  are  also  set  out 
in  full  in  the  record  ( J.A.  400). 

The  “Forms  PAS-13”  require  a  full  and  complete  state¬ 
ment  for  each  fiscal  year  from  1936  to  1942  with  a  specific 
requirement  that  the  financial  information,  if  different  from 
that  reported  on  the  income  tax  returns,  be  reconciled  with 
the  income  tax  return.  (J.A.  412). 

It  is  respectfully  submitted  that  the  request  for  such 
detailed  financial  information  is  a  sufficient  commencement 
of  fiscal  year  renegotiation  under  the  rule  laid  down  in 
the  Spray  case,  supra,  and  specifically  approved  by  this 
Court  in  the  Blanchard  case,  supra . 

The  next  step  was  the  conference  of  December  13,  1943. 
The  undisputed  evidence  establishes  that  this  conference 
was  arranged  by  Colonel  Riebe  who  had  written  the  August 
28  letter  (J.  A.  216).  The  evidence  further  establishes  that 
the  conference  was  actually  held  between  Mr.  Wunderlich 
representing  Wunderlich  and  Mr.  Dipped,  whom  Mr.  Wun¬ 
derlich  knew  as  “a  renegotiator  for  the  War  Department” 
(J.A.  214). 

Mr.  Dipped  testified  that  the  purpose  of  the  conference 
was  to  be  sure  that  there  had  been  a  timely  commencement 
of  renegotiation  (J.  A.  287).  Mr.  Dipped  further  tes¬ 
tified  that  he  specifically  referred  Mr.  Wunderlich  to  sec¬ 
tion  332.6  of  the  War  Department  Manual  for  Renegoti¬ 
ation,  (J.  A.  28S)  which  sets  forth  the  statement  that 
Panama  Canal  contracts  are  subject  to  statutory  renegoti¬ 
ation  by  the  War  Department  (J.  A.  551). 

In  considering  this  question,  it  must  be  noted  that  there 
was  a  complete  lack  of  cooperation  on  the  part  of  Wunder¬ 
lich,  and  that  it  is  extremely  difficult,  if  not  impossible,  to 
refer  to  specific  contracts  unless  the  contractor  promptly 
supplies  information,  listing  such  contracts,  when  and  as 
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requested.  This,  of  course,  was  one  of  the  administrative 
reasons  for  commencing  fiscal  year  renegotiations  and  for 
the  approval  of  such  administration  by  Congress. 

The  facts  in  the  instant  case  are  well  within  the  rule  of 
the  Blanchard  case,  supra.  The  facts  which  were  stated  to 
be  sufficient  to  commence  the  fiscal  year  renegotiation  in  the 
Blanchard  case  supra  were  summarized  by  this  court  as 
follows : 

“Section  403  of  the  Renegotiation  Act,  as  amended 
by  the  Act  of  October  21,  1942,  56  Stat.  984,  §  403  (c) 
(6),  provides  that  no  renegotiation  under  the  provisions 
of  the  Act  shall  be  commenced  more  than  one  year  after 
the  close  of  the  fiscal  year  of  the  contractor  or  subcon¬ 
tractor  within  which  completion  or  termination  of  the 
contract  occurred.  In  view  of  this  provision,  it  is  un¬ 
disputed  that  the  renegotiation  proceeding  here  in¬ 
volved  was  not  permissible  unless  commenced  prior  to 
November  30, 1943. 

“A  brief  summary  of  the  events  which  took  place 
prior  to  November  30,  1943,  is  as  follows:  Petitioner 
was  informed  by  respondent  that  its  business  with  sub¬ 
sidiaries  of  the  Reconstruction  Finance  Corporation 
was  subject  to  renegotiation  under  the  Act  as  amended 
and  that  such  proceeding  was  necessary.  To  that  end 
petitioner  was  requested  to  furnish  by  November  20, 
1943,  certain  comprehensive  data  essential  to  such 
renegotiation;  respondent’s  representatives  had  an  in¬ 
terview  at  the  office  of  petitioner  with  petitioner’s  as¬ 
sistant  manager  and  informed  him  that  they  had  been 
ordered  to  start  the  renegotiation  proceedings  and  re¬ 
quested  the  requisite  data,  which  petitioner’s  assistant 
manager  declined  to  furnish.  This  interview  was  fol¬ 
lowed  by  a  letter  to  petitioner  dated  November  23, 1943, 
stating  that  respondent  had  received  the  report  of  its 
representatives  as  to  the  interview  held  with  petition¬ 
er’s  assistant  manager  ‘for  the  purpose  of  starting 
renegotiation  of  your  contracts  and  subcontracts  with 
R.  F.  C.  subsidiaries’,  and  advising  that  ‘as  soon  as 
convenient  we  will  continue  the  assignment  covering  the 
renegotiation  of  your  contracts  and  subcontracts  with 
the  R.  F.  C.  subsidiaries.’ 

“[2]  In  accord  with  its  ruling  upon  a  similar  ques¬ 
tion  in  Spray  Cotton  Mills  v.  Secretary  of  War,  1947, 
9  T.  C.  824,  the  Tax  Court  held  that  the  above  enume- 
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rated  steps  constituted  commencement  of  renegotiation 
within  the  meaning  of  the  Act. 

We  reach  the  same  conclusion.”  (177  F.(2d)729). 

Either  the  demand  for  overall  financial  information  or 
the  conference  of  December  13,  in  these  cases,  was  suffi¬ 
cient  to  commence  fiscal  year  renegotiation  within  the  mean¬ 
ing  of  the  Renegotiation  Act. 

(C)  The  Fiscal  Year  Renegotiation  Timely  Commenced  by 
the  Secretary  of  War  Included  the  Proceeds  of  Con¬ 
tract  571 

In  the  instant  cases,  it  has  been  stipulated  ( J.  A.  310)  and 
the  Tax  Court  found  as  a  fact  ( J.  A.  100)  that  Contract  571 
was  completed  in  October,  1943.  Thus,  it  is  clear  that  fiscal 
year  renegotiations  commenced  on  or  before  December  31, 
1944  were  timely  to  include  the  proceeds,  if  any,  of  Contract 
571  in  such  fiscal  years,  Sessions  v.  Secretary  of  War,  supra . 

Likewise,  it  lias  been  stipulated  (J.  A.  303,  396)  and  the 
Tax  Court  found  as  a  fact  (J.A.  101)  that  proceeds  from 
Contract  571  fell  into  both  the  fiscal  vear  ended  Januarv  31, 
1942  and  December  31,  1942.  And,  as  we  have  already 
shown,  the  Tax  Court  correctly  held  that  there  was  a  fiscal 
year  commencement  of  renegotiation  timely  and  sufficient 
to  give  the  Tax  Court  jurisdiction  over  the  proceeds  of  con¬ 
tracts  completed  in  either  1942  (Contract  766 — J.A.  101) 
or  1943  (Contracts  1246  and  13 — J.  A.  101).  The  proceeds 
of  Contract  571  are  in  the  same  posture  as  those  actually 
renegotiated  by  the  Tax  Court  and  were  equally  within  the 
jurisdiction  of  the  Tax  Court. 

Under  these  circumstances,  we  submit  the  timely  com¬ 
mencement  of  fiscal  year  renegotiation  included  the  pro¬ 
ceeds  of  Contract  571  for  it  has  been  uniformly  held  that  a 
fiscal  year  commencement  establishes  jurisdiction  over  the 
proceeds  of  all  contracts  falling  into  such  fiscal  year. 

Blanchard  Machine  Co.  v.  RFC-PAB,  85  App.  D.  C., 
361,  177  F.  2d  727,  cert,  den.,  339  U.S.  912; 

Spray  Cotton  Mills  v.  Secretary,  9  T.  C.  824; 

Sessions  <£  Son  v.  Secretary,  6  T.  C.  1236; 
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Thompson  Markham  Co.  v.  Secretary ,  1950  P-H,  T.  C. 

Memo.,  Para.  50,0S7;  4  CCF  (CCH)  Para.  60,9S0; 
Puget  Sound  Machinery  Depot  v.  Land,  1948  P-H  T.  C. 

Memo.,  Para.  4$, 199;  4  CCF  (CCH)  Para.  60,535; 
Harney  et  aX.  v.  Land,  14  T.  C.  666. 

The  case  of  J.  H.  Sessions  &  Son  v.  Secretary  of  War,  6 
T.  C.  1236,  is  a  clear-cut  holding  upon  the  proposition  that 
where  a  fiscal  year  renegotiation  is  commenced  it  includes 
all  profits  without  the  necessity  of  naming  any  particular 
contract  individually.  The  Sessions  Company  had  income 
in  the  year  1942  from  certain  contracts  which  were  termi¬ 
nated  in  the  year  1942  and  other  income  from  contracts 
which  were  not  terminated  until  the  fiscal  year  1943. 

An  effort  was  made  to  commence  1942  fiscal  year  renego¬ 
tiation  in  1943  but  the  Tax  Court  held  that  no  effective  com¬ 
mencement  was  made  until  some  time  in  1944.  The  Tax 
Court  held,  therefore,  that  under  section  403(c)(6)  of  the 
Renegotiation  Act  there  had  been  an  adequate  commence¬ 
ment  of  renegotiation  only  as  to  the  proceeds  of  contracts 
which  were  not  terminated  until  the  year  1943  in  the  follow¬ 
ing  language : 

‘‘It  only  remains  to  apply  the  above  holdings  to  the 
facts  in  the  present  case.  The  renegotiation  and  the 
determination  of  the  Secretary  [for  the  fiscal  year  1942] 
were  based  upon  225  contracts.  It  appears  from  ad¬ 
mitted  allegations  of  the  petition  that  the  total  profits 
derived  in  1942  from  these  contracts  amounted  to 
$167,722.  The  parties  have  stipulated,  however,  that 
only  212  of  the  above  transactions  were  completed 
during  1942  and  the  other  13  contracts  were  not  com¬ 
pleted  or  terminated  within  that  year.  The  record 
does  not  show  the  profits  on  the  13  contracts  which  were 
not  completed.  The  statute  of  limitation  barred  rene¬ 
gotiation  in  regard  to  the  212  contracts  which  were  com¬ 
pleted  during  1942,  hut  it  did  not  bar  renegotiation  in 
regard  to  the  other  13  contracts  which  were  not  com¬ 
pleted  in  that  year.77  (Emphasis  added)  (6  T.  C.  1245). 


The  Tax  Court  then  proceeded  to  determine  the  excessive 
profits  from  the  1942  proceeds  of  contracts  which  were  not 
completed  until  1943. 


In  the  instant  cases,  as  the  Tax  Court  correctly  held,  a 
fiscal  year  renegotiation  commenced  before  December  31, 
1944  would  include  income  from  Contract  571  because  Con¬ 
tract  571  was  not  completed  until  October,  1943.  (J.  A. 

100,  104). 

The  rule  that  fiscal  year  commencement  includes  proceeds 
from  all  contracts  was  again  stated  by  the  Tax  Court  in  the 
Puget  Sound  case  as  follows : 

*  *  •  “Under  such  circumstances  we  feel  that  we 

have  here  a  factual  situation  similar  to  that  in  Spray 
Cotton  Mills,  supra,  and  we  agree  with  the  respondent 
that  renegotiation  was  commenced  by  the  letter  of  No¬ 
vember  9, 1942.  We  hold,  therefore,  that  the  proceeding 
with  respect  to  all  renegotiable  sales  of  the  fiscal  year 
ended  December  31,  1942,  is  not  barred  under  the  pro¬ 
visions  of  section  403(c)  (6). ”  (4  C.C.F.  page  50,  915) 

Again,  in  the  Spray  Cotton  Mills  case,  supra ,  the  Tax 
Court  said : 

“We  are  of  the  opinion  that  the  renegotiation  in  the 
present  case  was  commenced  by  the  Secretary  on  De¬ 
cember  31,  1943,  and  that  the  proceeding  with  respect 
to  all  renegotiable  sales  of  the  fiscal  year  ended  Decem¬ 
ber  31,  1942,  is  not  barred  under  the  provisions  of 
section  403  (c)  (6),  supra."  (9  T.  C.  834.) 

And,  the  rule  laid  down  by  the  Tax  Court  was,  of  course, 
approved  and  applied  by  the  Court  in  the  Blanchard  case, 
supra. 

The  administrative  necessity  of  such  a  rule  is  obvious. 

Often,  as  in  the  Sessions  case,  supra,  which  involved  some 
225  contracts,  it  would  not  be  feasible  to  name  each  contract 
specifically. 

And  often,  as  in  the  instant  cases,  it  would  be  difficult,  if 
not  impossible,  to  name  each  contract  before  the  statutory 
time  ran,  because  of  the  delay  in  furnishing  or  the  refusal  to 
furnish  the  information  demanded  (See  J.A.  103,  and  104). 

Thus  both  authority  and  reason  support  the  well  estab¬ 
lished  rule  that  commencement  of  fiscal  year  renegotiation 
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gives  jurisdiction  over  the  proceeds  of  all  contracts  falling 
in  such  fiscal  year  without  naming  any  particular  contract. 

II 

The  Tax  Court  Erred  in  Requiring  Individual  Contract  Com¬ 
mencement  as  to  Contract  571  After  Having  Clearly  Found 
Valid  Fiscal  Year  Commencement;  and  in  Any  Case  the  Facts 
Establish  Commencement  of  Renegotiation  as  to  Contract 
571. 

A.  Since  the  Proceeds  of  Contract  571  Fell  Into  Fiscal 
Years  Over  Which  Renegotiation  had  been  Timely 
Commenced  on  a  Fiscal  Year  Basis,  it  was  Unneces¬ 
sary  for  the  Secretary  to  Conunence  Renegotiation  as 
to  Contract  571  Separately 

As  pointed  out  above,  many  cases  have  involved  the  prob¬ 
lem  of  fiscal  vear  commencement  under  the  1942  Act  and 
these  cases  have  held  that  any  step  taken  by  the  renegotia¬ 
tors  sufficient  to  inform  a  reasonably  intelligent  man  that 
he  was  being  asked  to  participate  in  renegotiation,  com¬ 
menced  fiscal  year  renegotiation  and  hence  established 
jurisdiction  over  all  proceeds  in  that  fiscal  year  (see  cases 
cited  and  discussed  at  pages  19  to  21  above). 

More  specifically,  the  cases  hold  that  the  mailing  of  a 
letter  by  the  Secretary  demanding  detailed  and  specific 
fiscal  year  information  or  the  holding  of  a  conference  to 
discuss  renegotiation  is  a  sufficient  commencement.  See 
Blanchard  Machine  Co.  v.  RFC-PAB,  supra;  Sessions  <£ 
Sons  v.  Secretary  of  War,  supra;  and  Spray  Cotton  Mills 
v.  Secretary  of  War,  supra. 

The  requirements  established  by  the  decided  cases  under 
the  1942  Act  are  similar  in  substance  to  the  more  formal 
requirements  of  notice  of  time  and  place  of  a  conference  to 
commence  fiscal  year  renegotiation  provided  for  by  Sec. 
403  (c)(1)  of  the  1943  Act  (50  U.S.C.  App.  Sec.  1191)*. 

It  is  obvious  that  fiscal  year  renegotiation  grew  from  the 
administrative  necessity  of  being  able  to  commence  renego¬ 
tiation  as  to  a  number  of  contracts  without  the  necessity 
of  obtaining  the  exact  name  and  description  of  each  con¬ 
tract  before  commencement  could  be  made.  (See  J.A.  550.) 
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The  facts  in  the  instant  cases  illustrate  the  problem  exactly. 
The  record  is  clear  that  on  August  28, 1943  the  renegotiators 
wrote  Wunderlich  a  letter  demanding  information  for  fiscal 
year  renegotiation  and  also  by  Forms  PAS-13  requiring 
identification  of  the  contracts  with  proceeds  in  the  various 
fiscal  years  together  with  a  reconciliation  of  the  informa¬ 
tion  with  the  federal  income  tax  return  (J.A.  397  and  400). 

The  record  is  likewise  clear  that  Wunderlich  acknowl¬ 
edged  receipt  of  the  letter  but  never  furnished  the  informa¬ 
tion  (J.A.  102,  398).  It  is  completely  unreasonable  to  hold 
(as  the  Tax  Court  has  held  in  these  cases)  that  after  a  suffi¬ 
cient  and  timely  commencement  to  establish  jurisdiction 
over  the  fiscal  years,  it  is  still  necessary  to  take  further 
action  to  commence  renegotiation  with  respect  to  a  particu¬ 
lar  contract.  Such  a  holding  defeats  the  very  purpose  of  the 
fiscal  year  renegotiation  and  is  contrary  to  the  plan  and  pur¬ 
pose  of  the  Renegotiation  Act.  As  the  Tax  Court  said  in  an 
analogous  situation  in  Stein  Bros.  Co.  v.  Secretary,  7  T.  C. 
863,  in  rejecting  the  contention  that  renegotiation  was 
not  properly  commenced  because  a  particular  notice  was 
not  sent  even  though  conferences  commencing  renegotiation 
had  been  held : 

“No  such  unreasonable  intention  can  be  attributed  to 
Congress.  The  petitioner  can  not  gain  ‘discharge’ 
under  the  provision  which  is  so  obviously  inapplicable 
to  the  facts  in  this  case.  Colorizing  Co.,  supra.”  (7 
T.  C.  875) 

B.  Assuming  but  not  Conceding  that  Individual  Commence¬ 
ment  was  Necessary  as  to  Contract  571,  the  Tax  Court 
Erred  in  Holding  that  the  Record  Does  Not  Disclose 
Timely  Commencement 

The  Tax  Court’s  error  in  concluding  that  there  was  no 
timely  individual  commencement  of  renegotiation  as  to 
Contract  571  is  based  not  only  on  incomplete  Findings  of 
Fact  (see  App.  II)  but  also  on  several  substantial  errors 
requiring  the  reversal  of  the  Tax  Court’s  decisions. 

1.  The  Tax  Court  erred  in  saying  that  Contract  571 
was  not  “covered”  because  not  “mentioned”  in  the 
correspondence. 
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2.  The  Tax  Court  erred  in  saying  that  the  Decem¬ 
ber  13,  1943  conference  was  “well  summarized’ '  by  the 
letter  of  February  9,  1944  when  the  undisputed  testi¬ 
mony  of  those  present  at  the  conference  shows  that 
matters  not  mentioned  in  the  letter  were  covered  at 
the  conference. 

3.  The  Tax  Court  erred  in  suggesting  that  the  letter 
of  February  10, 1945  related  to  the  issue  of  timely  com¬ 
mencement  when  the  undisputed  evidence  shows  that 
it  related  only  to  the  proposed  but  unconsummated 
bilateral  agreement. 

These  errors  will  be  discussed  seriatim. 

1.  The  Tax  Court  Erred  in  saying  that  Contract  571  was 
not  “ covered ”  because  “not  mentioned”  in  the  cor¬ 
respondence 

Specifically,  the  Tax  Court  stated : 

*  *  *  “However,  this  letter  [August  2S,  1943]  did 

not  mention  contract  PClp-571  and  did  not  cover  it” 
( J.A.  107). 

The  Tax  Court  in  holding  that  the  proceeds  from  Con¬ 
tract  PClp-571  were  excluded  in  the  commencement  of 
renegotiation  because  the  contract  was  not  “mentioned”  by 
number  in  the  correspondence,  is  obviously  misstating  the 
law  as  established  by  this  court  in  the  Blanchard  case  and 
by  the  Tax  Court  in  a  number  of  cases.  See  for  example: 
the  Spray  case  supra ,  in  which  some  225  odd  contracts  were 
involved,  none  of  which  were  specifically  mentioned  by  num¬ 
ber. 

In  the  instant  case  this  error  in  the  application  of  the 
law  bv  the  exclusion  of  a  single  contract  from  a  fiscal  vear 
renegotiation  is  emphasized  by  the  fact  that  Wunderlich 
failed  to  submit  any  of  the  information  required  by  the 
letter  of  August  28,  1943.  (J.  A.  103). 

There  can  be  no  doubt  that  had  Wunderlich  within  a  rea¬ 
sonable  time  submitted  the  information  required  by  the  let¬ 
ter  of  August  2S,  1943,  full  information  as  to  Contract  571, 
would  have  been  submitted  (See  specifically  Form  PAS-13). 
(J.  A.  400  et  seq.). 
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The  Tax  Court  distinctly  found  that  the  time  to  commence 
renegotiation  did  not  expire  until  December  31,  1944. 
(J.  A.  104-5). 

Undoubtedly  had  Wunderlich  supplied  the  required  in¬ 
formation  Contract  571  would  have  been  discussed  before 
December  31,  1944. 

The  obvious  reason  for  having  commencement  of  renego¬ 
tiation  made  by  a  demand  for  information  is  to  avoid  the 
inequitable  result  of  permitting  a  contractor  to  benefit  by 
delay  in  supplying  information  in  response  to  the  demand 
made  by  the  renegotiators. 

A  more  obvious  case  of  such  an  inequitable  result  can 
hardly  be  imagined  than  the  result  reached  by  the  Tax 
Court  in  this  case. 

The  demand  of  August  28,  1943  was,  we  submit,  suffi¬ 
ciently  broad  to  “cover”  information  relating  to  Contract 
571  and  that  the  inequitable  result  of  holding  no  timely 
commencement  because  the  contractor  has  failed  to  identify 
contracts  by  number  should  not  be  allowed  to  stand. 

2.  The  Tax  Court  erred  in  saying  that  the  December  IS, 
1943  conference  was  “well  summarized”  by  the  letter 
of  February  9, 1944,  when  the  undisputed  testimony 
of  those  present  at  the  conference  shows  that  matters 
not  mentioned  i/n  the  letter  were  covered  at  the  con¬ 
ference. 

The  Tax  Court  in  its  Opinion  states : 

•  •  •  “The  scope  of  the  December  13, 1943,  conference 
is  well  summarized  in  Colonel  Windom ’s  letter  of  Feb¬ 
ruary  9,  1944,  set  out  in  full  in  our  findings.”  (J.  A. 
107). 

This  statement  by  the  Tax  Court,  insofar  as  it  infers  an 
intention  to  exclude  Contract  571  from  commencement,  is 
contrary  to  the  undisputed  evidence  in  the  record  which 
clearly  shows  that  Mr.  Dippell  specifically  drew  to  Mr. 
Wunderlich’s  attention  the  ruling  of  the  War  Department 
that  Panama  Canal  contracts  were  subject  to  renegotiation. 

Mr.  Dippell  testified: 

“Q.  I  would  like  to  draw  your  attention  to  paragraph 
332.6  of  that  manual  [Exhibit  III]  and  ask  you 
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whether  or  not  that  was  brought  to  Mr.  Wunderlich’s 
attention  at  the  time  of  this  conference. 

A.  Yes,  sir.”  (J.  A.  28S). 

Paragraph  332.6  of  Exhibit  III  (which  is  the  War  Depart¬ 
ment  Manual  for  Renegotiation,  dated  August  5,  1943, 
states: 

”332.6  Panama  Canal  Contracts.  Contracts  with  the 
Panama  Canal  Zone  are  subject  to  statutory  renegotia¬ 
tion.  Under  the  Panama  Canal  Act  (48  U.  S.  C.  1306), 
the  President  in  time  of  war  may  designate  an  Armv 
officer  to  assume  exclusive  authority  and  jurisdiction 
over  the  Panama  Canal  and  the  government  of  the  Canal 
Zone  and,  by  Executive  Order  8232  (September  5, 1939) 

the  President  has  done  so.  Contracts  made  bv  the  Canal 

» 

Zone  are  therefore  treated  as  contracts  with  the  War 
Department.”  (J.  A.  551). 

These  facts  plainly  demonstrate  the  error  in  the  Tax 
Court’s  specific  statement  as  to  the  scope  of  the  Confer¬ 
ence  and  in  the  Tax  Court’s  general  conclusion  that  there 
was  no  adequate  commencement  of  renegotiation  in  respect 
to  Contract  571.  Based  on  these  facts,  the  Tax  Court 
patently  should  have  found  that  at  the  conference  of  Decem¬ 
ber  13, 1943  Mr.  Dippell,  in  addition  to  discussing  Contracts 
No.  1246,  1472  and  1478,  specifically  drew  to  Mr.  Wunder¬ 
lich’s  attention  the  War  Department’s  administrative  rul¬ 
ing  that  contracts  with  the  Panama  Canal  were  considered 
renegotiable.  Of  course  no  more  specific  discussion  was 
possible  because  of  the  failure  of  Wunderlich  to  submit  the 
information  demanded  nearly  four  months  previously. 

3.  The  Tax  Court  erred  in  suggesting  that  the  letter  of 
February  10, 1945  related  to  the  issiie  of  timely  com¬ 
mencement  when  the  undisputed  evidence  shows  that 
it  related  only  to  the  proposed  but  unconsummated 
bilateral  agreement. 

The  Tax  Court  in  its  Opinion  stated : 

•  •  •  “Even  as  late  as  February  10,  1945,  respond¬ 
ent’s  agents  advised  petitioners  that  ‘it  has  been  deter¬ 
mined  that  your  Panama  contract  No.  PClp-571,  Gatun 
Locks  Excavation,  is  exempt  from  renegotiation’  for 
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the  fiscal  years  1942  and  1943,  and  though  it  is  doubtful 
that  as  to  1942  this  was  based  upon  a  valid  administra¬ 
tive  interpretation,  it  is  a  further  indication  of  respond¬ 
ent  ’s  consistent  course  of  action  as  to  this  one  contract. 
In  any  event,  it  is  our  finding  and  we  so  hold  that  rene¬ 
gotiation  proceedings  were  not  timely  commenced  as 
to  contract  No.  PClp-571  but  were  as  to  petitioners’ 
other  contracts  involved  herein.”  (J.  A.  107). 

Insofar  as  the  Tax  Court  infers  that  the  letter  of  Febru¬ 
ary  10,  1945  indicates  the  Government’s  understanding 
with  respect  to  the  commencement  issue,  it  is  completely 
erroneous.  Compare  letter  of  January  1, 1945  (J.A.  425). 

Not  only  does  the  letter  of  February  10,  1945  fail  to  sup¬ 
port  the  Court’s  conclusion  that  there  was  no  timely  com¬ 
mence  as  to  Contract  571,  it  is  clearly  contrary  thereto 
since  if  there  had  been  no  commencement  the  letter  would 
have  been  unnecessary.  The  record  is  clear  that  the  letter 
of  February  10, 1945  (J.A.  476)  was  the  “written  evidence” 
of  the  forthcoming  approval  of  the  request  to  change  to 
the  completed  contract  basis  of  accounting  referred  to  by 
Colonel  Montgomery.  The  testimony  on  the  letter  (Exhibit 
46)  is  in  part  as  follows: 

(A)  Mr.  Leonard  (Wunderlich’s  representative)  testi¬ 
fied  : 

“Q.  Did  you  submit  a  request  for  renegotiation  on  a 
completed  contract  basis  for  the  year  ending  Decem¬ 
ber  31,  1943  to  the  Great  Lakes  authoritv  on  February 
10, 1945  ? 

A.  I  did. 

Q.  I  will  show  you  Petitioner’s  Exhibit  No.  46,  and 
ask  you  if  at  the  time  you  submitted  that  request  you 
were  in  turn  given  this  letter  [Exhibit  46]  dated  Feb¬ 
ruary  10, 1945  ? 

A.  I  was.”  (J.A.  323.) 

Colonel  Montgomery  testified : 

•  *  •  “  Q.  You  did  approve  that  request  for  renego¬ 
tiation  [on  the  completed  contract  basis]  ? 

A.  I  did. 

Q.  Did  you  direct  your  subordinates  to  issue  to  the 
petitioners  here  some  evidence  of  the  fact  you  had 
approved  it  ? 
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A.  You  must  bear  in  mind  this  meeting  I  had  with  the 
subordinates  was  prior  to  the  meeting  with  the  joint 
venturers.  We  had  this  meeting  for  the  purpose  of 
discussing  the  procedure  at  that  meeting. 

At  that  time  the  question  came  up  as  to  whether 
or  not  we  were  empowered  to  give  them  some  evi¬ 
dence  in  the  event  they  asked  for  it,  of  approval  of 
this  joint  agreement  request,  request  for  renegotia¬ 
tion  on  a  completed  contract  basis. 

I  told  my  people  that  I  could  see  no  reason  we 

should  not.  We  would  tell  them  verballv  if  it  was 

•> 

going  to  be  approved  anyhow.  I  saw  no  reason  why 
we  should  not  give  written  evidence  if  thev  asked  for 
it.”  (J.  A.  224-5). 

Upon  this  point  the  Tax  Court  stated: 

“It  might  be  pointed  out  that  the  evidence  of  the 
administrative  steps  which  petitioners  [Wunderlich] 
rely  on  so  heavily  indicates  to  the  Court  that  petitioners 
submitted  a  proposed  bilateral  agreement,  which  incor¬ 
porated  specifically  petitioners’  request  to  change  to  a 
completed  contract  basis  as  is  evident  from  the  terms  of 
the  instrument  itself.  When  the  proposed  bilateral 
agreement  was  not  approved  by  the  higher  authorities 
in  Washington,  D.  C.,  this  disapproval  included  the  re¬ 
quest  to  change  to  a  completed  contract  basis  of  ac¬ 
counting,  and  petitioners  [Wunderlich]  were  so  ad¬ 
vised.”  (J.  A.  108). 

The  letter  of  February  10,  1945  related  only  to  Colonel 
Montgomery’s  approval  of  the  “request  to  change  to  a  Com¬ 
pleted  Contract  basis”;  and  as  to  this  procedure  (i.  e.,  per¬ 
mitting  the  contractor  to  change  from  the  percentage  of 
completion-accrual  basis  of  accounting  to  the  completed  con¬ 
tract  basis  of  accounting)  the  Tax  Court  correctly  held  that 
the  requested  permission  was  eventually  refused  and  thus 
the  whole  transaction  (including  the  letter  of  February  10, 
1945)  became  void. 

It  is  respectfully  submitted  that  insofar  as  the  Tax  Court’s 
erroneous  decisions  are  based  upon  the  letter  of  February 
10, 1945,  they  are  incorrect  and  should  not  stand. 
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CONCLUSION 

Iii  the  foregoing  discussion  we  have  established: 

(1)  The  facts  of  record  show  and  the  Tax  Court  correctly 
recognized  that  both  the  Secretary  of  War  and  the  Tax 
Court  itself  have  jurisdiction  by  reason  of  timely  com¬ 
mencement  of  renegotiation  over  the  fiscal  years  here 
involved. 

(2)  Both  reason  and  authority  establish  that  jurisdic¬ 
tion  over  the  fiscal  year  includes  jurisdiction  as  to  the 
proceeds  of  all  contracts  falling  into  such  fiscal  year  and 
the  Tax  Court  erroneously  held  that  in  spite  of  the  fiscal 
year  jurisdiction  there  must  also  be  established  timely  com¬ 
mencement  as  to  Contract  571  individually. 

(3)  Assuming  but  not  conceding  the  necessity  of  indi¬ 
vidual  commencement  as  to  Contract  571,  the  Tax  Court 
erroneously  held  that  the  facts  of  record  were  not  sufficient 
to  establish  such  individual  commencement. 

Since  the  Tax  Court  erred  in  holding  that  it  lacked  juris¬ 
diction,  the  decisions  should  be  reversed.  See  Maguire 
Industries  v.  Secretary  of  War,  87  App.  D.  C.  356;  1S5  F. 
(2d.)  434:  reversing  12  T.  C.  75.  And,  since,  as  stated  by 
the  Tax  Court  ( J.A.  106)  there  is  no  dispute  that  excessive 
profits  in  the  amount  set  forth  in  the  unilateral  orders  were 
realized  if  there  is  jurisdiction  in  the  Tax  Court  to  remove 
such  excessive  profits,  this  Court  should  direct  the  Tax 
Court  to  enter  orders  determining  excessive  profits  in  the 
amounts  previously  determined,  namely: 

For  the  fiscal  year  ended  January  31,  1942  $1,910,000; 

For  the  fiscal  year  ended  December  31,  1942  $2,960,000. 

Respectfully  submitted, 

WARREN  E.  BURGER. 

Assistant  Attorney  General. 

MELVIN  RICHTER. 

HARLAND  F.  LEATHERS. 

Attorneys  for  Petitioner. 
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RENEGOTIATION  ACT  OF  1942 
(Applicable  to  Fiscal  Years  Ending  Before  July  1,  1943) 

Renegotiation  Act  of  1942.  Section  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act,  1942  (Public 
528,  77th  Congress),  approved  April  28,  1942,  as  amended 
by  Section  801  of  the  Revenue  Act  of  1942  (Public  753,  77th 
Congress),  approved  October  21,  1942;  by  the  Military 
Appropriation  Act,  1944  (Public  108,  78th  Congress),  ap¬ 
proved  July  1,  1943;  and  by  Public  149,  78th  Congress,  ap¬ 
proved  July  14,  1943. 

Sec.  403(a).  For  the  purposes  of  this  section — 

(1)  The  term  “Department”  means  the  AYar  Depart¬ 
ment,  the  Navy  Department,  the  Treasury  Department,  the 
Maritime  Commission,  Defense  Plant  Corporation,  Metals 
Reserve  Company,  Defense  Supplies  Corporation,  and  Rub¬ 
ber  Reserve  Company,  respectively. 

(2)  In  the  case  of  the  Maritime  Commission,  the  term 
“Secretary”  means  the  Chairman  of  such  Commission,  and 
in  the  case  of  Defense  Plant  Corporation,  Metals  Reserve 
Company,  Defense  Supplies  Corporation,  and  Rubber  Re¬ 
serve  Company,  the  term  “Secretary”  means  the  board  of 
directors  of  the  appropriate  corporation. 

(3)  The  terms  “renegotiate”  and  “renegotiation”  in¬ 
clude  the  refixing  by  the  Secretary  of  the  Department  of 
the  contract  price. 

(4)  The  term  “excessive  profits”  means  any  amount  of  a 
contract  or  subcontract  price  which  is  found  as  a  result  of 
renegotiation  to  represent  excessive  profits. 

(5)  The  term  “subcontract”  means 

(i)  any  purcha^o  order  or  agreement  to  perform  all  or 
any  part  of  the  work,  or  to  make  or  furnish  any  article,  re¬ 
quired  for  the  performance  of  any  other  contract  or  sub¬ 
contract  or 

(ii)  any  contract  or  arrangement  (other  than  a  contract 
or  arrangement  between  two  contracting  parties,  one  of 
which  parties  is  found  by  the  Secretary  to  be  a  bona  fide 
executive  officer,  partner,  or  full-time  employee  of  the  other 
contracting  party), 

(A)  any  amount  payable  under  which  is  contingent  upon 
the  procurement  of  a  contract  or  contracts  with  a  Depart¬ 
ment  or  of  a  subcontract  or  subcontracts  thereunder,  or 
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determined  with  reference  to  the  amount  of  such  a  contract 
or  subcontract  or  such  contracts  or  subcontracts,  or 

(B)  under  which  any  part  of  the  services  performed  or  to 
be  performed  consists  of  the  soliciting,  attempting  to  pro¬ 
cure,  or  procuring  a  contract  or  contracts  with  a  Depart¬ 
ment  or  a  subcontract  or  subcontracts  thereunder : 

Provided,  That  nothing  in  this  sentence  shall  be  construed 

(1)  to  affect  in  any  way  the  validity  or  construction  of  pro¬ 
visions  in  any  contract  with  a  Department  or  any  subcon¬ 
tract  thereunder,  heretofore  at  any  time  or  hereafter  made, 
prohibiting  the  payment  of  contingent  fees  or  commissions ; 
or  (2)  to  restrict  in  any  way  the  authority  of  the  Secretary 
to  determine  the  nature  or  amount  of  selling  expenses  under 
Subcontracts  as  defined  in  (ii)  herein,  as  a  proper  element 
of  the  contract  price  or  as  a  reimbursable  item  of  cost,  under 
a  contract  with  a  Department  or  a  subcontract  thereunder. 
The  term  “article’’  includes  any  material,  part,  assembly, 
machinery,  equipment,  or  other  personal  property. 

For  the  purposes  of  subsections  (d)  and  (e)  of  this  sec¬ 
tion,  the  term  “contract’’  includes  a  subcontract  and  the 
term  “contractor’’  includes  a  subcontractor. 

See.  403(b).  Subject  to  subsection  (i),  the  Secretary  of 
each  Department  is  authorized  and  directed  to  insert  in  any 
contract  for  an  amount  in  excess  of  $100,000  hereafter  made 
by  such  Department — 

(1)  a  provision  for  the  renegotiation  of  the  contract  price 
at  a  period  or  periods  when,  in  the  judgment  of  the  Secre¬ 
tary,  the  profits  can  be  determined  with  reasonable  cer¬ 
tainty; 

(2)  a  provision  for  the  retention  by  the  United  States 
from  amounts  otherwise  due  the  contractor,  or  for  the  re¬ 
payment  by  him  to  the  United  States,  if  paid  to  him,  of  any 
excessive  profits  not  eliminated  through  reductions  in  the 
contract  price,  or  otherwise,  as  the  Secretary  may  direct; 

(3)  a  provision  requiring  the  contractor  to  insert  in  each 
subcontract  described  in  subsection  (a)  (5)  (ii)  and  in  each 
subcontract  for  an  amount  in  excess  of  $100,000  described  in 
subsection  (a)  (5)  (i)  made  by  him  under  such  contract. 

(i)  a  provision  for  the  renegotiation  by  such  Secretary 
and  the  subcontractor  of  the  contract  price  of  the  subcon¬ 
tract  at  a  period  or  periods  when,  in  the  judgment  of  the 
Secretary,  the  profits  can  be  determined  with  reasonable 
certainty, 

(ii)  a  provision  for  the  retention  by  the  contractor  for 
the  United  States  of  the  amount  of  any  reduction  in  the  con¬ 
tract  price  of  any  subcontract  pursuant  to  its  renegotiation 
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hereunder,  or  for  the  repayment  by  the  subcontractor  to  the 
United  States  of  any  excessive  profits  from  such  subcontract 
paid  to  him  and  not  eliminated  through  reductions  in  the 
contract  price  or  otherwise,  as  the  Secretary  may  direct,  and 

(iii)  a  provision  for  relieving  the  contractor  from  any 
liability  to  the  subcontractor  on  account  of  any  amount  so 
retained  by  the  contractor  or  repaid  by  the  subcontractor 
to  the  United  States,  and 

(iv)  in  the  discretion  of  the  Secretary,  a  provision  requir¬ 
ing  any  subcontractor  to  insert  in  any  subcontract  made  by 
him  under  such  subcontract,  provisions  corresponding  to 
those  of  subparagraphs  (3)  and  (4)  of  this  subsection  (b) ; 
and 

(4)  a  provision  for  the  retention  by  the  United  States 
from  amounts  otherwise  due  the  contractor,  or  for  repay¬ 
ment  by  him  to  the  United  States,  as  the  Secretary  may 
direct,  of  the  amount  of  any  reduction  in  the  contract  price 
of  any  subcontract  under  such  contract,  which  the  contractor 
is  directed,  pursuant  to  clause  (3)  of  this  subsection,  to 
withhold  from  payments  otherwise  due  the  subcontractor 
and  actually  unpaid  at  the  time  the  contractor  receives 
such  direction. 

The  provision  for  the  renegotiation  of  the  contract  price, 
in  the  discretion  of  the  Secretary, 

(i)  may  fix  the  period  or  periods  when  or  within  which 
renegotiation  shall  be  had ;  and 

(ii)  if  in  the  opinion  of  the  Secretary  the  provisions  of 
the  contract  or  subcontract  are  otherwise  adequate  to  pre¬ 
vent  excessive  profits,  may  provide  that  renegotiation  shall 
apply  only  to  a  portion  of  the  contract  or  subcontract  or 
shall  not  apply  to  performance  during  a  specified  period 
or  periods  and  may  also  provide  that  the  contract  price  in 
effect  during  any  such  period  or  periods  shall  not  be  sub¬ 
ject  to  renegotiation. 

Sec.  403(c).  (1)  "Whenever,  in  the  opinion  of  the  Secre¬ 
tary  of  a  Department,  the  profits  realized  or  likely  to  be 
realized  from  any  contract  with  such  Department,  or  from 
any  subcontract  thereunder  whether  or  not  made  by  the 
contractor,  may  be  excessive,  the  Secretary  is  authorized 
and  directed  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price.  When  the  contractor  or 
subcontractor  holds  two  or  more  contracts  or  subcontracts 
the  Secretary  in  his  discretion,  may  renegotiate  to  eliminate 
excessive  profits  on  some  or  all  of  such  contracts  and  sub¬ 
contracts  as  a  group  without  separately  renegotiating  the 
contract  price  of  each  contract  or  subcontract. 


(2)  Upon  renegotiation,  the  Secretary  is  authorized  and 
directed  to  eliminate  any  excessive  profits  under  such  con¬ 
tract  or  subcontract 

(i)  by  reductions  in  the  contract  price  of  the  contract  or 
subcontract  or  by  other  revision  in  its  terms;  or 

(ii)  by  withholding,  from  amounts  otherwise  due  to  the 
contractor  or  subcontractor,  any  amount  of  such  excessive 
profits:  or 

(iii)  by  directing  a  contractor  to  withhold  for  the  account 
of  the  United  States,  from  amounts  otherwise  due  to  the 
subcontractor,  any  amount  of  such  excessive  profits  under 
the  subcontract;  or 

(iv)  by  recovery  from  the  contractor  or  subcontractor, 
through  repayment,  credit  or  suit,  of  any  amount  of  such 
excessive  profits  actually  paid  to  him;  or 

(v)  by  any  combination  of  these  methods,  as  the  Secre¬ 
tary  deems  desirable.  The  Secretary  may  bring  actions 
on  behalf  of  the  United  States  in  the  appropriate  courts 
of  the  United  States  to  recover  from  such  contractor  or 
subcontractor,  any  amount  of  such  excessive  profits  actually 
paid  to  him  and  not  withheld  or  eliminated  by  some  other 
method  under  this  subsection.  The  suretv  under  a  con- 
tract  or  subcontract  shall  not  be  liable  for  the  repayment 
of  any  excessive  profits  thereon.  All  money  recovered 
by  way  of  repayment  or  suit  under  this  subsection  shall 
be  covered  into  the  Treasury  as  miscellaneous  receipts. 

(3)  In  determining  the  excessiveness  of  profits  realized 
or  likely  to  be  realized  from  any  contract  or  subcontract, 
the  Secretary  shall  recognize  the  properly  applicable  ex¬ 
clusions  and  deductions  of  the  character  which  the  contrac¬ 
tor  or  subcontractor  is  allowed  under  Chapter  1  and  Chap¬ 
ter  2  E  of  the  Internal  Revenue  Code.  In  determining 
the  amount  of  any  exessive  profits  to  be  eliminated  here¬ 
under  the  Secretary  shall  allow  the  contractor  or  subcon¬ 
tractor  credit  for  Federal  income  and  excess  profits  taxes 
as  provided  in  Section  3806  of  the  Internal  Revenue  Code. 

(4)  Upon  renegotiation  pursuant  to  this  section,  the  Sec- 
retarv  mav  make  such  final  or  other  agreements  with  a 
contractor  or  subcontractor  for  the  elimination  of  exces¬ 
sive  profits  and  for  the  discharge  of  any  liability  for  ex¬ 
cessive  profits  under  this  section,  as  the  Secretary  deems 
desirable.  Such  agreements  may  cover  such  past  and  fu¬ 
ture  period  or  periods,  may  apply  to  such  contract  or  con¬ 
tracts  of  the  contractor  or  subcontractor,  and  may  contain 
such  terms  and  conditions,  as  the  Secretary  deems  advis¬ 
able.  Any  such  agreement  shall  be  final  and  conclusive  ac- 
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cording  to  its  terms;  and  except  upon  a  showing  of  fraud 
or  malfeasance  or  a  wilful  misrepresentation  of  a  material 
fact, 

(i)  such  agreement  shall  not  be  reopened  as  to  the  mat¬ 
ters  agreed  upon,  and  shall  not  be  modified  by  any  officer, 
employee,  or  agent  of  the  United  States;  and 

(ii)  such  agreement  and  any  determination  made  in  ac¬ 
cordance  therewith  shall  not  be  annulled,  modified,  set  aside, 
or  disregarded  in  any  suit,  action,  or  proceeding. 

(5)  Any  contractor  or  subcontractor  who  holds  contracts 
or  subcontracts,  to  w’hich  the  provisions  of  this  section  are 
applicable,  may  file  with  the  Secretaries  of  all  the  Depart¬ 
ments  concerned  statements  of  actual  costs  of  production 
and  such  other  financial  statements  for  any  prior  fiscal  year 
or  years  of  such  contractor  or  subcontractor,  in  such  form 
and  detail,  as  the  Secretaries  shall  prescribe  by  joint  regu¬ 
lation.  Within  one  year  after  the  filing  of  such  statements, 
or  within  such  shorter  period  as  may  be  prescribed  by  such 
joint  regulation,  the  Secretary  of  a  Department  may  give 
the  contractor  or  subcontractor  written  notice,  in  form  and 
manner  to  be  prescribed  in  such  joint  reflation,  that  the 
Secretary  is  of  the  opinion  that  the  profits  realized  from 
some  or  all  of  such  contracts  or  subcontracts  may  be  ex¬ 
cessive,  and  fixing  a  date  and  place  for  an  initial  conference 
to  be  held  within  sixty  days  thereafter.  If  such  notice  is 
not  given  and  renegotiation  commenced  bv  the  Secretarv 

V  *'■—  a  • 

within  such  sixty  days  the  contractor  or  subcontractor  shall 
not  thereafter  be  required  to  renegotiate  to  eliminate  ex¬ 
cessive  profits  realized  from  any  such  contract  or  subcon¬ 
tract  during  such  fiscal  year  or  years  and  any  liabilities 
of  the  contractor  or  subcontractor  for  excessive  profits 
realized  during  such  period  shall  be  thereby  discharged. 

(6)  This  subsection  ( c )  shall  be  applicable  to  all  con¬ 
tracts  and  subcontracts  hereafter  made  and  to  all  contracts 
and  subcontracts  heretofore  made,  whether  or  not  such  con¬ 
tracts  or  subcontracts  contain  a  renegotiation  or  recapture 
clause,  unless 

(i)  final  payment  pursuant  to  such  contract  or  subcon¬ 
tract  was  made  prior  to  April  28, 1942;  or 

(ii)  the  contract  or  subcontract  provides  otherwise  pur¬ 
suant  to  subsection  (b)  or  (i),  or  is  exempted  under  subsec¬ 
tion  (i),  of  this  section  403;  or 

(iii)  the  aggregate  sales  by  and  amounts  payable  to  the 
contractor  or  subcontractor  and  all  persons  under  the  con¬ 
trol  of  or  controlling  or  under  common  control  with  the  con¬ 
tractor  or  subcontractor,  under  contracts  with  the  Depart- 
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ments  and  subcontracts  thereunder  (including  those  de¬ 
scribed  in  clauses  (i)  and  (ii)  of  this  subsection  (6),  but 
excluding  subcontracts  described  in  subsection  (a)  (5)  (ii)) 
do  not  exceed,  or  in  the  opinion  of  the  Secretary  will  not  ex¬ 
ceed,  $100,000,  and  under  subcontracts  described  in  sub¬ 
section  (a)  (5)  (ii)  do  not  exceed,  or  in  the  opinion  of  the 
Secretary  will  not  exceed,  $25,000,  for  the  fiscal  year  of  such 
contractor  or  subcontractor. 

Xo  renegotiation  of  the  contract  price  pursuant  to  any 
provision  therefor,  or  otherwise,  shall  be  commenced  by  the 
Secretary  more  than  one  year  after  the  close  of  the  fiscal 
year  of  the  contractor  or  subcontractor  within  which  com¬ 
pletion  or  termination  of  the  contract  or  subcontract,  as 
determined  by  the  Secretary,  occurs. 

Sec.  403  (d).  In  renegotiating  a  contract  price  or  deter¬ 
mining  excessive  profits  for  the  purposes  of  this  section, 
the  Secretaries  of  the  respective  Departments  shall  not 
make  any  allowance  for  any  salaries,  bonuses,  or  other  com¬ 
pensation  paid  by  a  contractor  to  its  officers  or  employees 
in  excess  of  a  reasonable  amount,  nor  shall  they  make  al¬ 
lowance  for  any  excessive  reserves  set  up  by  the  contractor 
or  for  any  costs  incurred  by  the  contractor  which  are  exces¬ 
sive  and  unreasonable.  For  the  purpose  of  ascertaining 
whether  such  unreasonable  compensation  has  been  or  is 
being  paid,  or  whether  such  excessive  reserves  have  been 
or  are  being  set  up,  or  whether  any  excessive  and  unreason¬ 
able  costs  have  been  or  are  being  incurred,  each  such  Secre¬ 
tary  shall  have  the  same  powers  with  respect  to  any  such 
contractor  that  an  agency  designated  by  the  President  to 
exercise  the  powers  conferred  by  title  XIII  of  the  Second 
War  Powers  Act,  1942,  has  with  respect  to  any  contractor 
to  whom  such  title  is  applicable.  In  the  interest  of  economy 
and  the  avoidance  of  duplication  of  inspection  and  audit, 
the  services  of  the  Bureau  of  Internal  Revenue  shall,  upon 
request  of  each  such  Secretary  and  the  approval  of  the  Sec¬ 
retary  of  the  Treasury,  be  made  available  to  the  extent 
determined  by  the  Secretary  of  the  Treasury  for  the  pur¬ 
poses  of  making  examinations  and  determinations  with 
respect  to  profits  under  this  section. 

Sec.  403(e).  In  addition  to  the  powers  conferred  by  exist¬ 
ing  law,  the  Secretary  of  each  Department  shall  have  the 
right  to  demand  of  anv  contractor  who  holds  contracts  with 
respect  to  which  the  provisions  of  this  section  are  applicable, 
statements  of  actual  costs  of  production  and  such  other 
financial  statements,  at  such  times  and  in  such  form  and 
detail,  as  such  Secretary  may  require.  Any  person  who 
wilfully  fails  or  refuses  to  furnish  any  statement  required 
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of  him  under  this  subsection,  or  who  knowingly  furnishes 
any  such  statement  containing  information  which  is  false  or 
misleading  in  any  material  respect,  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  more  than  $10,000  or 
imprisonment  for  not  more  than  two  years,  or  both.  The 
powers  conferred  by  this  subsection  shall  be  exercised  in 
the  case  of  any  contractor  by  the  Secretary  of  the  Depart¬ 
ment  holding  the  largest  amount  of  such  contracts  with  such 
contractor,  or  by  such  Secretary  as  may  be  mutually  agreed 
to  by  the  Secretaries  concerned. 

Sec.  403(f).  Subject  to  any  regulations  which  the  Presi¬ 
dent  may  prescribe  for  the  protection  of  the  interests  of  the 
Government,  the  authority  and  discretion  herein  conferred 
upon  the  Secretary  of  each  Department  may  be  delegated 
in  whole  or  in  part  by  him  to  such  individuals  or  agencies  as 
he  may  designate  in  his  Department,  or  in  any  other 
Department  with  the  consent  of  the  Secretary  of  that  De¬ 
partment,  and  he  may  authorize  such  individuals  or  agencies 
to  make  further  delegations  of  such  authority  and  discre¬ 
tion. 

Sec.  403(g).  If  any  provision  of  this  section  or  the 
application  thereof  to  any  person  or  circumstance  is  held 
invalid,  the  remainder  of  the  section  and  the  application  of 
such  provision  to  other  persons  or  circumstances  shall  not 
be  affected  thereby. 

Sec.  403  (h).  This  section  shall  remain  in  force  during 
the  continuance  of  the  present  war  and  for  three  years  after 
the  termination  of  the  war,  but  no  court  proceedings  brought 
under  this  section  shall  abate  by  reason  of  the  termination 
of  the  provisions  of  this  section. 

Sec.  403 (i).  (1)  The  provisions  of  this  section  shall  not 
apply  to — 

(1)  any  contract  by  a  Department  with  any  other  depart¬ 
ment,  bureau,  agency,  or  governmental  corporation  of  the 
United  States  or  with  any  Territory,  possession,  or  State  or 
any  agency  thereof  or  with  any  foreign  government  or  any 
agencv  thereof :  or 

(ii)  any  contract  or  subcontract  for  the  product  of  a  mine, 
oil  or  gas  well,  or  other  mineral  or  natural  deposit,  or  tim¬ 
ber,  which  has  not  been  processed,  refined,  or  treated  beyond 
the  first  form  or  state  suitable  for  industrial  use;  and  the 
Secretaries  are  authorized  by  joint  regulation,  to  define, 
interpret,  and  apply  this  exemption. 

(2)  The  Secretary  of  a  Department  is  authorized,  in  his 
discretion,  to  exempt  from  some  or  all  of  the  provisions  of 
this  section — 
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(i)  any  contract  or  subcontract  to  be  performed  outside 
of  the  territorial  limits  of  the  continental  United  States  or 
in  Alaska; 

(ii)  any  contracts  or  subcontracts  under  which,  in  the 
opinion  of  the  Secretary,  the  profits  can  be  determined  with 
reasonable  certainty  when  the  contract  price  is  established, 
such  as  certain  classes  of  agreements  for  personal  services, 
for  the  purchase  of  real  property,  perishable  goods,  or  com¬ 
modities  the  minimum  price  for  the  sale  of  which  has  been 
fixed  by  a  public  regulatory  body,  of  leases  and  license 
agreements,  and  of  agreements  where  the  period  of  per¬ 
formance  under  such  contract  or  subcontract  will  not  be  in 
excess  of  thirtv  davs ;  and 

»  •>  7 

(iii)  a  portion  of  any  contract  or  subcontract  or  perform¬ 
ance  thereunder  during  a  specified  period  or  periods,  if  in 
the  opinion  of  the  Secretary,  the  provisions  of  the  contract 
are  otherwise  adequate  to  prevent  excessive  profits. 

The  Secretary  may  so  exempt  contracts  and  subcontracts 
both  individually  and  by  general  classes  or  types. 

Sec.  403  (j).  Nothing  in  sections  109  and  113  of  the  Crim¬ 
inal  Code  (U.  S.  C.,  title  18,  secs.  198  and  203)  or  in  sec¬ 
tion  190  of  the  Revised  Statutes  (U.  S.  C.,  title  5,  sec. 
99)  shall  be  deemed  to  prevent  any  person  appointed  bv  the 
Secretary  of  a  Department  for  intermittent  and  temporary 
employment  in  such  Department,  from  acting  as  counsel, 
agent,  or  attorney  for  prosecuting  any  claim  against  the 
United  States: 

Provided.  That  such  person  shall  not  prosecute  any  claim 
against  the  United  States 

(1)  which  arises  from  any  matter  directly  connected  with 
which  such  person  is  employed,  or 

(2)  during  the  period  such  person  is  engaged  in  inter¬ 
mittent  and  temporary  employment  in  a  Department. 

Sec.  403  (k).  All  the  provisions  of  this  section  shall  be 
construed  to  apply  to  Defense  Plant  Corporation,  Metals 
Reserve  Company,  Defense  Supplies  Corporation,  and  Rub¬ 
ber  Reserve  Company. 

Effective  Date  of  Amendments.  Subsection  (d)  of  Sec¬ 
tion  801  of  the  Revenue  Act  of  1942  provides : 

“The  amendments  made  bv  this  section  shall  be  effective 
as  of  April  28,  1942.” 

Section  5  of  Public  Law  149,  78th  Congress  provides: 

“The  amendments  made  by  this  Act  shall  be  effective  as 
of  April  28,  1942.” 
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Transfer  to  Reconstruction  Finance  Corporation  of  Pow¬ 
ers  of  Defense  Plant  Corporation,  Metals  Reserve  Com¬ 
pany,  Defense  Supplies  Corporation  and  Rubber  Reserve 
Company. 


Later  Amendments  Made  Retroactive 

In  addition  to  the  specific  provisions  of  the  Renegotia¬ 
tion  Act  of  1942,  the  following  provisions  of  the  Renegotia¬ 
tion  Act  of  1943  are  made  retroactive  as  if  they  were  a  part 
of  the  Renegotiation  Act  of  1942. 

(1)  Subsections  (a)  (4)  (C)  and  (a)  (4)  (D),  relating  to 
the  allowance  of  the  recomputed  unused  amortization  deduc¬ 
tion  ; 

(2)  Subsection  (i)  (1)  (C),  relating  to  the  exemption  of 
contracts  or  subcontracts  for  certain  agricultural  commod¬ 
ities; 

(3)  Subsection  (i)  (1)  (D),  relating  to  the  exemption  of 
contracts  or  subcontracts  with  charitable,  religious,  or  edu¬ 
cational  institutions ; 

(4)  Subsection  (i)  (1)  (F),  relating  to  the  exemption  of 
subcontracts  under  prime  contracts  or  other  subcontracts 
exempted  under  paragraph  one  of  subsection  (i) ; 

(5)  Subsection  (i)  (3),  relating  to  a  fair  cost  allowance 
for  certain  raw  materials  and  agricultural  products  in  the 
exempted  state  in  the  case  of  integrated  producers  and  to 
the  exclusion  from  renegotiation  of  profits  realized  which 
are  attributable  to  the  increment  in  value  of  an  excess  in¬ 
ventory;  and 

(6)  Subsection  (1),  which  gives  section  403  the  short  title 
of  the  “Renegotiation  Act”. 

Furthermore,  subsection  (e)  (2),  relating  to  the  redeter¬ 
mination  of  excessive  profits  by  The  Tax  Court  of  the 
United  States  in  the  case  of  unilateral  determinations  of  ex¬ 
cessive  profits  by  the  Secretaries  of  the  Departments  for 
fiscal  years  ending  prior  to  July  1,  1943,  makes  express 
provision  for  a  redetermination  bv  that  court  of  excessive 
profits  for  fiscal  years  ending  before  July  1, 1943,  and  should 
be  noted  in  connection  with  any  reading  of  the  Renegotia¬ 
tion  Act  of  1942. 

Renegotiation  Act  of  1943 

(Applicable  to  Fiscal  Years  Ending  After  June  30,  1943) 

Renegotiation  Act  of  1943.  Section  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act,  1942  (Pub¬ 
lic  528,  77th  Congress),  approved  April  28, 1942,  as  amended 


10 


by  Section  801  of  the  Revenue  Act  of  1942  (Public  753,  77th 
Congress),  approved  October  21,  1942;  by  the  Military  Ap¬ 
propriation  Act,  1944  (Public  108,  7Sth  Congress),  approved 
July  1,  1943;  by  Public  149,  78th  Congress,  approved  July 
14, 1943;  as  amended  in  full  by  Section  701  (b)  of  the  Reve¬ 
nue  Act  of  1943  (Public  235,  78th  Congress),  enacted 
February  25,  1944 ;  and  as  further  amended  by  Public  104, 
79th  Congress,  approved  June  30,  1945.  (50  USC  App. 

$  1191). 

Section  403  (e)  of  the  Renegotiation  Act  of  1943  pro¬ 
vides — 

Sec.  403  (e).  (1)  Any  contractor  or  subcontractor  ag¬ 
grieved  by  an  order  of  the  Board  determining  the  amount 
of  excessive  profits  received  or  accrued  by  such  contractor 
or  subcontractor  may,  within  ninety  days  (not  counting 
Sunday  or  a  legal  holiday  in  the  District  of  Columbia  as 
the  last  day)  after  the  mailing  of  the  notice  of  such  order 
under  subsection  (c)  (1),  file  a  petition  with  The  Tax  Court 
of  the  United  States  for  a  redetermination  thereof.  Upon 
such  filing  such  court  shall  have  exclusive  jurisdiction,  by 
order,  to  finally  determine  the  amount,  if  any,  of  such  ex¬ 
cessive  profits  received  or  accrued  by  the  contractor  or  sub¬ 
contractor,  and  such  determination  shall  not  be  reviewed  or 
redetermined  by  any  court  or  agency.  The  court  may  de¬ 
termine  as  the  amount  of  excessive  profits  an  amount  either 
less  than,  equal  to,  or  greater  than  that  determined  by  the 
Board.  A  proceeding  before  the  Tax  Court  to  finally  de¬ 
termine  the  amount,  if  any,  of  excessive  profits  shall  not  be 
treated  as  a  proceeding  to  review  the  determination  of  the 
Board,  but  shall  be  treated  as  a  proceeding  de  novo.  For 
the  purposes  of  this  subsection  the  court  shall  have  the 
same  powers  and  duties,  insofar  as  applicable,  in  respect 
of  the  contractor,  the  subcontractor,  the  Board  and  the 
Secretary,  and  in  respect  of  the  attendance  of  witnesses  and 
the  production  of  papers,  notice  of  hearings,  hearings  be¬ 
fore  divisions,  review  by  the  Tax  Court  of  decisions  of 
divisions,  stenographic  reporting,  and  reports  of  proceed¬ 
ings,  as  such  court  has  under  sections  1110,  1111,  1113, 
1114,  1115  (a),  1116,  1117  (a),  1118,  1120,  and  1121  of  the 
Internal  Revenue  Code  in  the  case  of  a  proceeding  to  re¬ 
determine  a  deficiencv.  In  the  case  of  anv  witness  for  the 
Board  or  Secretary,  the  fees  and  mileage,  and  the  expenses 
of  taking  any  deposition  shall  be  paid  out  of  appropriations 
of  the  Board  or  Department  available  for  that  purpose, 
and  in  the  case  of  any  other  witnesses,  shall  be  paid,  sub¬ 
ject  to  rules  prescribed  by  the  court,  by  the  party  at  whose 
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instance  the  witness  appears  or  the  deposition  is  taken. 
The  filing  of  a  petition  under  this  subsection  shall  not  op¬ 
erate  to  stay  the  execution  of  the  order  of  the  Board  under 
subsection  (c)  (2). 

(2)  Any  contractor  or  subcontractor  (excluding  a  sub¬ 
contractor  described  in  subsection  (a)  (5)  (B)  aggrieved 
by  a  determination  of  the  Secretary  made  prior  to  the  date 
of  the  enactment  of  the  Revenue  Act  of  1943,  with  respect 
to  a  fiscal  year  ending  before  July  1, 1943,  as  to  the  existence 
of  excessive  profits,  which  is  not  embodied  in  an  agreement 
with  the  contractor  or  subcontractor,  may,  within  ninety 
days  (not  counting  Sunday  or  a  legal  holiday  in  the  District 
of  Columbia  as  the  last  day)  after  the  date  of  the  enactment 
of  the  Revenue  Act  of  1943,  file  a  petition  with  The  Tax 
Court  of  the  United  States  for  a  redetermination  thereof, 
and  any  such  contractor  or  subcontractor  aggrieved  by  a 
determination  of  the  Secretary  made  on  or  after  the  date  of 
the  enactment  of  the  Revenue  Act  of  1943,  with  respect  to 
any  such  fiscal  year,  as  to  the  existence  of  excessive  profits, 
which  is  not  embodied  in  an  agreement  with  the  contractor 
or  subcontractor,  may,  within  ninety  days  (not  counting 
Sundav  or  a  legal  holidav  in  the  District  of  Columbia  as 
the  last  day)  after  the  date  of  such  determination,  file  a 
petition  with  The  Tax  Court  of  the  United  States  for  re¬ 
determination  thereof.  Upon  such  filing  such  court  shall 
have  the  same  jurisdiction,  powers,  and  duties,  and  the  pro¬ 
ceeding  shall  be  subject  to  the  same  provisions,  as  in  the 
case  of  a  petition  filed  with  the  court  under  paragraph  (1), 
except  that  the  amendments  made  to  this  section  by  the 
Revenue  Act  of  1943  which  are  not  made  applicable  as 
of  April  28,  1942,  or  to  fiscal  years  ending  before  July  1, 
1943,  shall  not  apply. 
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APPENDIX  II 

Comments  on  Findings  of  the  Tax  Court 

1.  The  Tax  Court  found : 

‘‘Petitioners,  [Wunderlich]  filed  their  information  [tax] 
returns  with  the  Commissioner  of  Internal  Revenue  on  a 
percentage  of  completion  basis  of  accounting. 

Petitioners’  [Wunderlich]  fiscal  years  ended  on  January 
31,  1942,  December  31,  1942,  and  December  31,  1943,  the 
change  in  the  period  of  reporting  having  resulted  from  the 
approval  by  the  Commission  of  Internal  Revenue  of  a  re¬ 
quest  made  for  such  change.”  (J.  A.  99). 

COMMENT :  This  is  correct ;  the  year  1943  is,  of  course, 
not  before  the  Court.  See  Joint  Appendix,  Page  101. 

2.  The  Tax  Court  found: 

‘‘On  a  percentage  of  completion  basis  of  accounting  peti¬ 
tioners  [Wunderlich]  had  the  following  earnings: 

For  the  period  ended  January  31,  1942: 

[Income] 

Contract  No.  Estimates  Cost  Earnings  [Profits] 

PClp-571  S4.466.S52.45  $2,049,044.84  $2,417,807.61  ' 


For  the  period  ended  December  31,  1942: 


[Income] 

Contract  No.  Estimates 

PClp-571  $5,539,949.76 

W-2134-eng-766  438.610.29 

W-2134-eng-1246  310.692.46 

13  under  principal 
contract  W-S022- 
eng-3  81,264.00 

[Total  Dec.  31,  1942:  $6,370,516.51 


Cost  Earnings  [Profits] 
$2,373,876.65  $3,166,073.11 
270.562.46  16S, 047.83 

105,910.94  204,781.52 


15,417.11 

2,765,767.16 


65,846.89 

3,604,749.35]” 


(J.  A.  101). 

COMMENT :  These  figures  are  correct.  The  Tax  Court 
failed  to  find,  however,  the  further  fact  that  these  are  exactly 
the  figures  “reported  for  income  tax  purposes”  for  these 
fiscal  years  (J.A.  491  and  511). 
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3.  The  Tax  Court  found : 

“The  record  contains  no  evidence  that  the  percentage 
of  completion-accrual  basis  of  accounting  does  not  prop¬ 
erly  reflect  petitioners’  [Wunderlich’s]  costs  for  the 
fiscal  years  here  involved.” 

“Upon  the  record  in  these  proceedings,  and  in  view 
of  petitioners’  [Wunderlich’s]  failure  on  brief  to  argue 
that  a  lesser  amount  of  excessive  profits  should  be  de¬ 
termined,  there  is  no  basis  for  considering  anv  method 
of  accounting  other  than  that  used  by  petitioners, 
namely,  percentage  of  completion-accrual.”  (J.A.  105). 

COMMENT :  These  findings  are  correct. 

4.  The  Tax  Court  found : 

“The  Secretary  of  War  made  unilateral  determina¬ 
tions  on  April  2,  19-16,  pursuant  to  section  403  (e)  (2) 
of  the  Renegotiation  Act  of  1942  as  amended,  that  the 
petitioners  [Wunderlich]  had  realized  excessive  profits 
in  Docket  Xo.  520-R  of  $1,910,000  for  the  fiscal  year 
1941,  ended  January  31,  1942,  and  in  Docket  Xo.  521-R 
of  $2,960,000  for  the  fiscal  vear  1942,  ended  December 
31,  1942.”  (J.A.  98). 

COMMENT:  This  finding  is  correct  except  that  Section 
403  (e)  (2)  refers  rather  to  the  Tax  Court  than  to  the  Sec¬ 
retary.  The  Secretary,  of  course,  acted  under  the  terms  of 
the  Renegotiation  Act  generally. 

5.  The  Tax  Court  found : 

“Neither  the  unilateral  determination  for  the  period 
ended  January  31,  1942,  nor  that  for  the  period  ended 
December  31,  1942,  specified  the  contracts  out  of  which 
the  claimed  excessive  profits  were  earned,  nor  allocated 
in  any  way  whatsoever  the  determinations  among  any 
contracts  had  bv  petitioners  [Wunderlich].”  (J.  A. 
101). 

COMMENT:  This  finding  is  correct.  The  Secretary’s 
determinations  were  for  fiscal  years — not  limited  to  any 
particular  contract. 

6.  The  Tax  Court  found: 

“The  time  limited  by  statute  to  commence  renegotia- 
tion  proceedings  as  to  the  fiscal  years  ended  January 
31,  1942,  and  December  31,  1942,  expired  December  3i, 
1944”  (J.A.  104-5). 
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COMMENT:  This  finding  is  correct.  Since  Contract  571 
was  completed  in  1943,  commencement  of  fiscal  year  renego¬ 
tiation  on  or  before  December  31,  1944  would  be  timely  to 
include  proceeds  of  Contract  571. 

7.  The  Tax  Court  found: 

“On  August  28,  1943,  petitioners  [Wunderlich]  re¬ 
ceived  the  following  letter : 

‘Gentlemen : 

Current  contracts  of  your  firm  with  this  office,  final 
payment  not  having  been  made  prior  to  April  2S,  1942, 
can  in  our  opinion  be  evaluated  at  this  time  and  costs 
determined  with  reasonable  accuracy.  In  this  connec¬ 
tion,  it  is  desired  that  complete  financial  statements  he 
presented  for  review  of  this  office  with  respect  to  the 
applicable  provisions  of  Section  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriation  Act  pertain¬ 
ing  to  renegotiation  of  contracts.  It  is  desired  that  a 
complete  statement  be  presented  as  reported  for  income 
tax  purposes  during  the  contractor's  fiscal  year  on  or 
before  the  end  of  1942,  or  the  contractor’s  fiscal  busi¬ 
ness.  if  such  fiscal  business  ended  after  December  31. 
1942,  but  on  or  before  June  30,  1943 ,  substantially  per 
Forms  PAS — 13. 

It  is  desired  also  that  each  individual  contract  be 
reported  separately  on  the  above  fiscal  basis,  and  also 
on  a  complete  and  overall  basis  on  Forms  PAS-CD-6, 
attached. 

Contracts  under  consideration  are: 

W-2134-eng-1246  W-2134-eng-1472  W-2134-eng-1478. 

The  above  information  is  requested  at  the  earliest 
possible  moment.  Please  acknowledge. 

Yours  verv  trulv, 

[signed]  N.  J.  Riebe. 

Lt.  Col,  C.  E. 

Contracting  Officer, 
Construction  Section 

The  person  who  signed  the  above  letter  was  a  Lieu¬ 
tenant  Colonel  in  the  Army’s  Division  Engineers  Office, 
Panama  Division.  Caribbean  Defense  Command.  Peti¬ 
tioners  [  Wunderlich ]  acknowledged  the  letter  but  fur¬ 
nished  no  information,”  (Emphasis  added).  (J.  A. 
101-103). 
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COMMENT:  The  Tax  Court  in  its  opinion  failed  to 
mention  the  demand  for  fiscal  vear  information  and  did  not 
once  in  its  “findings”  or  “opinion”  refer  to  the  “Forms 
PAS-13”. 

However,  the  “Form  PAS-13”  was  stipulated  as  joint 
exhibit  26Z  (J.  A.  304)  and  is  printed  in  full  at  joint 
appendix  page  400,  et  seq. 

“Form  PAS-13”  sets  out  in  elaborate  detail  the  fiscal  year 
information  required  for  each  year  from  1936  to  1942  inclu¬ 
sive.  (J.  A.  407). 

“Form  PAS-13”  also  states  that  the  information  is  in¬ 
tended  for  possible  use  for  renegotiation  on  an  “overall 
profits  basis”  in  the  following  language: 

“The  arrangement  of  this  form  is  a  suggestion  only 
and  is  not  to  be  construed  as  mandatory.  Alternate 
headings  are  suggested  for  use  in  preparing  cost  analy¬ 
sis  reports  on  construction  and  architect-engineer  con¬ 
tracts  renegotiated  on  an  overall-profits  basis  (1)  where 
only  fixed  price  contracts  are  included,  and  (2)  where 
both  fixed  price  and  fixed  fee  contracts  are  included. 
This  is  also  suggested  for  use  in  reports  of  cases  rene¬ 
gotiated  on  a  group  contract  basis.”  (J.  A.  403.) 
(Emphasis  added). 

And  “Form  PAS-13”  requires  a  full  statement  of  all  in¬ 
come  in  each  fiscal  year  whether  claimed  to  be  renegotiable 
or  non-negotiable.  “Form  PAS-13”  requires: 

Item  9 — Net  Profit  Before  Taxes  on  Incom-e — Where 
an  income  tax  return  has  been  prepared  and/or  filed, 
the  total  net  profit  reported  on  Form  PAS-13  should 
agree  with  the  tax  return.  If  these  do  not  agree,  a 
reconciliation  statement  should  be  submitted.”  (J.  A. 
412). 

As  the  Tax  Court  correctly  found,  Wunderlich  acknowl¬ 
edged  receipt  of  the  demand  for  information  but  never  fur¬ 
nished  it.  (J.A.  103.) 

8.  The  Tax  Court  found : 

“On  December  13,  1943,  petitioners  [Wunderlich] 
had  an  informal  conference  with  one  Dippell  (of  the 
Army’s  Division  Engineers  Office,  Panama  Division), 
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and  one  Chinske  (who  is  not  identified),  relative  to 
renegotiation  of  the  three  contracts  specified  in  the 
letter  of  August  2S.  1943.”  (J.A.  103.) 

“Contract  PClp-571  was  not  discussed  in  the  De¬ 
cember  13,  1943,  conference  nor  referred  to  in  either  of 
the  above  two  communications  [Letters  of  August  28, 
1943  and  Februarv  9,  1944]  between  the  parties.  (J.A. 
104.) 

COMMENT:  While  the  Court’s  findings  are  technically 
accurate,  except  as  to  the  word  “informal”,  they  omit  a  sub¬ 
stantial  amount  of  undisputed  fact  testified  to  by  the  two 
(Mr.  Wunderlich  and  Mr.  Dipped)  who  attended  the  De¬ 
cember  13  conference.  Specifically,  the  record  shows  the 
following  undisputed  testimony: 

A.  Mr.  Wunderlich  testified: 

“A.  Well,  there  was  just  a  short  conference  with,  I 
think  it  was,  Mr.  Dipped. 

The  Court:  Who  is  he? 

The  Witness:  He  was  a  renegotiator,  I  think,  for  the 
War  Department.”  (J.A.  214.) 


“Q.  And  I  draw  your  attention.  Mr.  Wunderlich,  to 
the  date  of  this  letter,  Marked  23- W  [August  25, 1943]. 
At  the  time  vou  attended  that  conference,  vou  had  that 
letter,  did  you  not?  You  had  received  it? 

A.  I  imagine,  I  don't  know. 

Q.  Wed,  it  is  stipulated,  as  I  understand  it,  that  it 
was  received  about  the  date  it  was  written,  so  your 
office - 

A.  Our  office  had  it ;  yes,  sir. 

Q.  Did  you  take  with  you  any  information  as  to  the 
cost  or  income  from  anv  of  vour  contracts,  at  that  time? 

A.  No,  we  did  not. 

Q.  And  no  costs  of  any  contract  were  discussed? 

A.  Yes.  Riebe  and  ourselves  had  several  discussions 
on  costs  on  the  Nicaragua  job. 

Q.  You  mean,  apart  from  this  meeting? 

A.  Wed,  Colonel  Riebe  and  myself  had  several  dis¬ 
cussions  on  the  costs  of  the  Nicaragua  job. 

Q.  In  connection  with  renegotiation? 

A.  Y"es.”  (J.A.  216.) 
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B.  Mr.  Dippell  testified : 

“Q.  There  has  been  testimony  in  this  case  as  to  a 
conference  held  by  Mr.  Wunderlich,  Martin  Wunder¬ 
lich  and  Mr.  Handy,  I  believe,  and  a  Mr.  Dippell.  Are 
you  that  Mr.  Dippell? 

A.  Yes,  sir. 

Q.  Will  you  state  when  that  conference  was  held? 

A.  Having  seen  recently  some  notes  in  your  office  on 
it,  it  was  December  13,  1943. 

Q.  What  was  the  purpose  of  that  conference? 

A.  Our  renegotiations  regulations  procedure  called 
for  us  to  send  notices  to  contractors  and  arrange  for  a 
preliminary  conference  as  soon  as  possible  with  each 
contract  before  the  limitation  of  time  would  make  it 
impossible  to  renegotiate  certain  contracts,  and  this 
conference  was  for  the  purpose  of  establishing - ”. 

•  •  •  •  • 

“The  Court:  You  hadn't  quite  finished  your  answer. 

The  Witness:  This  conference  was  to  establish  this 
first  conference. 

By  Mr.  Leathers  : 

Q.  Mr.  Dippell,  I  would  like  to  show  you  a  volume 
marked  in  evidence  III  [triple  eye],  and  ask  you  if  that 
or  a  similar  volume  was  in  your  office  at  the  time  of 
this  conference. 

A.  Yes,  sir. 

Q.  In  other  words,  you  had  the  manual  for  renego- 
tion  at  that  time? 

A.  Yes. 

Q.  I  would  like  to  draw  your  attention  to  paragraph 
332.6  of  that  manual  and  ask  you  whether  or  not  that 
was  brought  to  Mr.  Wunderlich’s  attention  at  the  time 
of  this  conference. 

A.  Yes,  sir. 

Q.  Was  it  the  practice  in  your  office  to  include  the 
Panama  Canal  contracts  in  the  renegotiations  which 
vour  office  conducted?” 

•  •  •  •  * 

“The  Witness:  It  was  whenever  the  contractor  so 
wished  and  whenever  we  were  advised  bv  the  Panama 
Canal  that  they  so  wished. 
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By  Mr.  Leathers  : 

Q.  I  am  not  quite  sure  you  answered  the  question. 
Did  you  include  the  Panama  contracts  in  your  renego¬ 
tiations? 

A.  Yes,  sir. 

Q.  Did  you  request  a  ruling  from  the  Judge  Advocate 
General  as  to  whether  that  was  proper? 

A.  Yes  sir.”  (J. A.  286-289.) 

C.  Paragraph  332.6  of  Exhibit  III,  “War  Department 
Manual  for  Renegotiation’’,  referred  to  by  Mr.  Dippell, 
reads  as  follows : 

“Panama  Canal  Contracts.  Contracts  with  the  Pan¬ 
ama  Canal  Zone  are  subject  to  statutory  renegotiation. 
Under  the  Panama  Canal  Act  (48  U.  S.  C.  1306),  the 
President  in  time  of  war  mav  designate  an  Armv  officer 
to  assume  exclusive  authority  and  jurisdiction  over  the 
Panama  Canal  and  the  government  of  the  Canal  Zone 
and,  by  Executive  Order  8232  (September  5,  1939)  the 
President  has  done  so.  Contracts  made  by  the  Canal 
Zone  are  therefore  treated  as  contracts  with  the  War 
Department.’’  (J.A.  551.) 

9.  The  Tax  Court  found: 

“On  February  9,  1944,  petitioners  [Wunderlich]  re¬ 
ceived  the  following  letter: 

‘Gentlemen : 

Reference  is  made  to  conference  held  on  December 
13, 1943,  between  your  representatives,  Messrs.  Mar¬ 
tin  Wunderlich  and  J.  F.  Handy,  and  Mr.  Ralph  E. 
Dipped  of  the  Price  Adjustment  Section,  Panama 
Engineer  Division,  for  the  purpose  of  discussing  the 
applicability  of  the  Renegotiation  Statute  to  your 
contracts  W- 2 134- eng- 1246, 1472  and  1478.  Mr.  Wun¬ 
derlich  explained  at  that  time  that  he  would  be  in  a 
position  to  furnish  the  required  renegotiation  data  on 
approximately  January  15,  1944. 

There  are  enclosed  for  execution  in  triplicate  stand¬ 
ard  forms  for  reporting  the  desired  information. 
Forms  PAS-CD-6  are  for  reporting  final  costs  in¬ 
curred  under  each  contract:  PAS-13  for  reporting 
overall  work  completed  during  the  fiscal  year  1943: 
and  Preliminary  Information  Form  for  reporting 


business  history  and  establishment  of  the  firm.  It  is 
requested  that  these  forms  be  returned  to  the  under¬ 
signed  at  Post  Office  Box  5043,  Ancon,  Canal  Zone. 

Very  truly  yours, 

(Signed)  Ross  E.  Windom, 

Colonel ,  Corps  of  Engineers, 

Division  Engineer 

Petitioners  [ Wunderlich ]  never  furnished  informa¬ 
tion  requested  in  the  above  letter.”  (Emphasis  added) 
( J.A.  103-104.) 

COMMENT :  This  finding  is  correct.  The  Form  PAS  13, 
of  course,  was  the  same  form  referred  to  in  the  letter  of 
August  28, 1943,  and  required  overall  fiscal  year  information 
from  1936  to  1942  inclusive. 

10.  The  Tax  Court  found: 

“In  a  communication  from  the  Great  Lakes  Division 
mailed  on  January  2,  1945,  that  agency  stated  that  it 
had  been  assigned  the  year  ended  December  31,  1942, 
for  renegotiation  and  that  it  would  therefore  renego¬ 
tiate  the  fiscal  years  1943  and  1942  together.  Pursuant 
to  that  communication,  petitioners  [Wunderlich],  while 
reserving  all  their  rights,  held  conferences  with  the 
Great  Lakes  Division  Price  Adjustment  Section  as  to 
the  above  named  periods  and  submitted  further  finan¬ 
cial  information  to  it.”  (J.  A.  104.) 

COMMENT :  Again,  this  finding  is  accurate  so  far  as  it 
goes,  except  insofar  as  the  word  “further”  may  be  read  to 
apply  to  1941  and  1942 — as  to  which  there  is  no  indication 
of  anv  information  having  been  submitted. 

However,  the  finding  does  not  adequately  reflect  the 
January  1,  1945  letter  and  reply,  both  of  which  are  stipu¬ 
lated  in  full. 

These  letters,  in  full  text,  read  as  follows: 

A.  The  letter  of  January  1,  1945  from  petitioner  (Secre¬ 
tary)  to  respondents  (Wunderlich) : 

“Gentlemen: 

It  will  be  recalled  that  in  the  renegotiation  of  your 
contracts  and  subcontracts  covering  the  fiscal  year 
1943,  that  inquiry  was  made  with  reference  to  the  rene- 
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gotiation  of  vour  contracts  and  subcontracts  for  the 
year  ending:  31  December  1942,  and  a  statement  was 
made  by  your  officials  that  your  joint  venture  had  not 
been  renegotiated  for  the  year  1942,  and  that  renegotia¬ 
tion  proceedings  in  connection  therewith  had  never  been 
commenced.  It  is  believed  you  may  have  been  in  error 
in  this  conclusion  for  the  reason  that  since  our  recent 
meeting  this  office  has  received  a  communication  from 
'Washington  reporting  a  meeting  on  13  December  1943, 
between  Messrs.  Martin  Wunderlich  and  J.  F.  Handy 
of  Martin  Wunderlich  and  Okos  Construction  Com¬ 
pany,  and  Ralph  E.  Dipped,  Chief  of  the  Price  Adjust¬ 
ment  Section,  Panama  Canal  Department,  and  L.  A. 
Chinske,  for  the  purpose  of  commencing  renegotiation 
for  your  fiscal  year  ending  31  December  1942,  and  that 
during  this  meeting  renegotiation  proceedings  were 
discussed  with  you  in  detail.  In  this  connection,  this 
office  has  now  received  from  the  Office.  Chief  of  Engi¬ 
neers,  Washington,  an  assignment  directing  it  to  pro¬ 
ceed  with  the  renegotiation  of  your  1942  contracts. 

It  is  requested  that  Mr.  Martin  Wunderlich,  your 
auditor,  and  such  members  of  the  joint  venture  as  may 
desire  to  be  present,  attend  a  meeting  at  this  office  on 
8  January  1945,  for  the  purpose  of  developing  the  re¬ 
quired  financial  data  necessary  to  conclude  the  renego¬ 
tiation  of  your  1942  contracts.  If  the  date  mentioned 
is  not  convenient,  kindly  advise  us  promptly  so  that  a 
meeting  can  be  arranged  at  a  mutually  agreeable  date. 

For  the  Division  Engineer: 

Yours  very  truly, 

(Signed)  H.  E.  Pollock. 

Chief .  Price  Adjustment  Section.” 

(J.A.  425;  see  also  427.) 


B.  The  letter  from  respondents  (Wunderlich)  to  peti¬ 
tioner  : 


“Dear  sir: 


“January  5  ,1945. 


Receipt  of  your  letter  of  the  first  instant  is  acknowl¬ 
edged. 

We  are  willing  to  discuss  the  matter  you  mention, 
but  any  discussions  had  or  meetings  attended  by  us,  as 
well  as  this  letter,  are  and  will  be  under  full  reserva¬ 
tion  of  our  rights  and  without  waiver  thereof  or  preju¬ 
dice  thereto. 


Due  to  the  fact  that  Mr.  Wunderlich  is  out  west  and 
because  of  other  unavoidable  circumstances,  it  will  be 
impossible  for  us  to  confer  with  you  on  January  8.  We 
would  appreciate  it  if  you  would  suggest  a  date  in  Feb¬ 
ruary,  or,  after  we  have  contacted  Mr.  Wunderlich, 
permit  us  to  suggest  a  date  for  a  conference. 
Respectfully  yours, 

Martin  Wunderlich  Company- 
Okes  Construction  Company, 

Bv  (signed)  S.  R.  Okes.” 

(J.A.  429.) 

11.  The  Tax  Court  found: 

i  ? 

“On  February  10,  1945,  the  following  document  was 
delivered  to  petitioners  [Wunderlich]  by  the  TFur  Con¬ 
tracts  Price  Adjustment  Board: 

‘Gentlemen: 

In  connection  with  the  renegotiation  of  vour  Gov- 
ernment  contracts  and  subcontracts  for  the  fiscal 
years  ending  31  December  1942  and  31  December  1943, 
it  has  been  determined  that  vour  Panama  contract 
No.  PClp-571,  Gatun  Locks  Excavation,  is  exempt 
from  renegotiation,  and  that  in  view  of  your  firm 
requesting  renegotiation  on  a  completed  contract 
basis,  this  office  has  eliminated  all  profits,  if  any, 
made  by  you  on  the  foregoing  contract,  and  are  not 
subject  to  renegotiation. 

For  the  Division  Engineer: 

Yours  very  truly, 

(signed)  H.  E.  Pollock, 

Chief,  Price  Adjustment  Section. 
(Emphasis  added.)  (J.A.  104.) 

COMMENT:  While  it  is  true  that  this  letter  was  deliv¬ 
ered  to  Wunderlich,  it  is  most  confusing  to  include  it  with 
findings  relating  to  timely  commencement  of  renegotiation. 

The  record  is  clear  that,  as  the  letter  itself  indicates,  it 
was  written  solely  in  connection  with  the  proposed  change¬ 
over  from  a  “percentage-of-completion-accrual”  account¬ 
ing  basis  to  a  “completed  contract  basis”  which  was  even¬ 
tually  rejected  by  the  War  Contracts  Price  Adjustment 
Board.  It  obviously  did  not  intend  to  infer  lack  of  timely 
commencement.  Compare  the  January  1, 1945  letter,  supra. 
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The  testimony  on  the  letter  (Exhibit  46),  is,  in  part,  as 
follows : 

(A)  Mr.  Leonard  (Wunderlich’s  representative)  testi¬ 
fied: 

“Q.  Did  you  submit  a  request  for  renegotiation  on  a 
completed  contract  basis  for  the  year  ending  Decem¬ 
ber  31,  1943  to  the  Great  Lakes  authority  on  February 
10,  1945? 

A.  I  did. 

Q.  I  will  show  you  Petitioner’s  Exhibit  No.  46,  and 
ask  you  if  at  the  time  you  submitted  that  request  you 
were  in  turn  given  this  letter  [Exhibit  46]  Dated  Feb¬ 
ruary  10,  1945? 

A.' I  was.”  (J.A.  323.) 

(B)  Colonel  Montgomery  (representative  of  War  Con¬ 
tracts  Price  Adjustment  Board)  testified: 

“Q.  You  did  approve  that  request  for  renegotiation? 
A.  I  did. 

Q.  Did  you  direct  your  subordinate  to  issue  to  the 
petitioners  here  some  evidence  of  the  fact  you  had 
approved  it  ? 

A.  You  must  bear  in  mind  this  meeting  I  had  with  the 
subordinates  was  prior  to  the  meeting  -with  the  joint 
venturers.  We  had  this  meeting  for  the  purpose  of 
discussing  the  procedure  at  that  meeting. 

At  that  time  the  question  came  up  as  to  whether  or 
not  we  were  empowered  to  give  them  some  evidence  in 
the  event  they  asked  for  it,  of  approval  of  this  joint 
agreement  request,  request  for  renegotiation  on  a  com¬ 
pleted  contract  basis. 

I  told  my  people  that  I  could  see  no  reason  we  should 
not.  We  would  tell  them  verbally  if  it  vras  going  to 
be  approved  anyhow.  I  saw  no  reason  why  we  should 
not  give  written  evidence  if  thev  asked  for  it.”  (J.A. 
224,  225.) 

“Q.  Colonel  Montgomery,  I  am  not  quite  sure  on  the 
time  sequence  of  this.  As  I  understand  it,  you  were 
not  present  in  your  office  to  sign  this  approval  at  the 
time  it  was  executed,  which  I  think  was  the  10th  of 
February? 

A.  I  am  not  sure  of  the  exact  date.  It  was  five  vears 

mr 

ago  and  I  have  no  written  record  at  all.  If  you  say  so, 
I  will  take  vour  word  for  it. 
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Q.  You  were  absent  from  the  office  at  that  time? 

A.  That  is  correct. 

Q.  And  actually  did  not  approve  that  until  some  two 
or  three  days  later? 

A.  I  was  gone  approximately  twenty-four  hours  so  I 
approved  it  the  following  evening  or  the  next  morning, 
the  second  morning. 

Q.  Actually  that  document  which  has  been  referred 
to  as  the  request  to  go  on  the  completed  contract  basis 
was  Exhibit  B ;  carried  on  its  face  Exhibit  B? 

A.  Exhibit  B,  what? 

Q.  That  is  what  I  am  going  to  ask  you.  Was  it  not 
Exhibit  B  to  a  proposed  bilateral  agreement? 

A.  It  was  a  supplement.  Whether  it  would  be,  or 
not,  I  don ’t  remember. 

Q.  Take  my  word  for  it  a  minute.  Assume  it  was 
marked  Exhibit  B,  but  it  is  clear  it  was  an  exhibit  to  a 
bilateral  agreement  which  was  proposed  at  that  same 
time ;  is  that  correct  ? 

A.  That  is  correct. 

Q.  The  bilateral  agreement  and  the  proposed  request 
to  go  on  a  completed  contract  basis  was  attached  to¬ 
gether? 

A.  That  is  right.  One  became  a  supporting  paper  to 
the  other. 

Q.  You  understood  that  Exhibit  B,  let  us  call  it,  was 
in  fact  a  supporting  paper  to  the  supposed - 

A.  It  was  a  separate  step  that  had  to  be  taken  before 
action  could  be  taken  toward  forwarding  a  bilateral 
agreement,  if  that  is  what  you  mean. 

Q.  The  bilateral  agreement  to  which  that  was  Ex¬ 
hibit  B,  you  forwarded  that  to  Washington  for  ap¬ 
proval? 

A.  That  is  correct. 

Q.  You  intended  at  all  times  to  forward  that  to 
Washington  for  approval? 

A.  I  intended  what? 

Q.  You  intended  to  forward  that  from  the  time  it  was 
submitted  to  you? 

A.  I  don’t  quote  know  what  you  mean.  I  did  not 
intend  to  until  I  knew  what  I  was  forwarding. 

Q.  I  will  withdraw  that  question. 

It  was  understood  by  you  that  the  bilateral  agreement 
was  subject  to  approval  in  Washington? 

A.  It  was  subject  to  review  in  Washington.”  (J.A. 
226-227.) 
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“Q.  Your  office  did  eventually  inform  the  contractors 
that  the  bilateral  agreement  to  which  this  Exhibit  B 
was  attached,  and  by  Exhibit  B  I  mean  the  request  to 
go  on  the  completed  contract  basis,  and  the  requests 
were  disapproved  in  'Washington? 

A.  "We  did  when  it  was  returned,  yes. 

Q.  Your  office  then  went  ahead  and  performed  the 
renegotiations  which  were  impassed  and  it  eventually 
resulted  in  the  bilaterals  here  involved? 

A.  That  is  correct. 

Mr.  Maun  :  I  believe  that  is  a  misstatement  because 
I  believe  the  bilateral  was  issued  out  of  Washington. 
The  case  was  referred  back  to  Washington,  was  it  not, 
and  Washington  from  then  on  handled  the  renegotia- 
tion? 

The  Witness:  Xo,  I  think  not.  The  renegotiation  re¬ 
sulted  in  an  impasse  and  was  conducted  in  our  office, 
I  believe. 

Am  I  wrong  there  ? 

Mr.  Maun  :  I  believe  you  are  right.”  ( J.A.  228-229.) 
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BRIEF  FOR  RESPONDENTS 


United  States  Court  of  Hppeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Nos.  11,446  and  11.447 


The  Secretary  of  War  of  the  United  States, 

PETITIONER  ON  REVIEW, 

V. 


Martin  Wunderlich  Co.  (a  Partnership  Consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne 
M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie 
Wunderlich,  and  Gerhard  J.  Bundlie,  Trustee  for 
Robert  Wunderlich,  Oril  Wunderlich,  Alys  Wun¬ 
derlich  and  Joyce  Wunderlich) ,  of  the  City  of  St. 
Paul,  State  of  Minnesota,  and  Okes  Construction 
Company,  (a  Partnership  Consisting  of  Day  Okes, 
S.  R.  Okes,  and  C.  H.  Palda  ) ,  of  the  City  of  St.  Paul, 
State  of  Minnesota,  Said  Two  Partnerships  Acting 
as  Joint  Contractors  and  Co- adventurers  in  the 
Name  of  Martin  Wunderlich  Company-Okes  Con¬ 
struction  Company, 


respondents  on  review. 
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WILLIAM  R.  BUSCH, 

425  Hamm  Building, 

Saint  Paul  2,  Minnesota, 

HARRY  D.  RUDDIMAN,  £ 

1620  Eye  Street  Northwest, 

Washington,  D.  C., 

Counsel  for  Respondents  on  Review. 
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STATEMENT  OF  QUESTIONS  PRESENTED 


In  its  brief  the  Petitioner1  has  neither  accurately  nor 
completely  stated  the  issues.  It  has  urged  that  only  one 
question  is  raised  before  this  Court.  In  fact,  however,  a 
series  of  very  substantial  questions  is  presented. 

The  validity  of  two  unilateral  determinations  under 
which  the  Secretary  of  War  attempted  to  renegotiate  the 
contractor  for  two  fiscal  periods  is  involved  in  this  case. 
As  to  the  first  of  these  two  periods,  which  ended  on 
January  31,  1942,  the  Tax  Court  determined  that  “there 
were  no  contracts  subject  to  renegotiation”.  As  to  the 
second  period,  which  ended  on  December  31,  1942,  the 
Tax  Court  determined  that  the  contractor  had  excessive 
profits  of  $349,341  on  three  specified  War  Department 
contracts. 

The  defenses  asserted  by  the  contractor  in  the  pro¬ 
ceedings  below  which  support  as  correct  the  Tax  Court’s 
decisions  herein  raise  questions  relating  to:  the  coverage 
of  the  Renegotiation  Act2  as  applied  to  contracts  with 
The  Panama  Canal,  an  agency  not  named  in  the  Act;  the 
commencement  of  renegotiation  proceedings  within  the 
time  allowed  by  the  statute  of  limitations ;  the  finality  of 
the  agreement  placing  the  contractor  on  the  completed 
contract  basis  of  accounting  and  exempting  contract 
PClp-571  from  renegotiation;  the  constitutionality 
of  the  Act  and  its  applicability  to  peacetime  con¬ 
tracts  which  have  no  relationship  to  the  war  effort; 
and  the  jurisdiction  of  this  Court  and  the  proper  venue 
of  any  review  which  is  authorized. 


iFor  convenience,  the  Petitioner  will  hereinafter  sometimes  be  re¬ 
ferred  to  as  the  "government”  and  the  Respondents  as  the  “contractor". 

ZThroughout  this  brief,  unless  otherwise  specified,  the  terms  "Renego¬ 
tiation  Act”  and  “the  Act”  refer  to  the  Renegotiation  Act  of  1942,  as 
amended.  Section  403  of  the  Sixth  Supplemental  National  Defense  Ap¬ 
propriation  Act,  1942  (Public  528,  77th  Congress),  approved  April  28, 
1942,  as  amended  by  Section  801  of  the  Revenue  Act  of  1942  (Public 
753.  77th  Congress),  approved  October  21.  1942:  by  the  Military  Appro¬ 
priation  Act.  1944  (Public  108.  78th  Congress),  approved  July  1.  1943. 
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B.  The  Agency  Established  by  the  President  by 
Authority  of  Congress  to  Operate  the  Panama  Canal 
Is  an  Agency  Independent  of  Any  Executive  Depart¬ 
ment  or  Other  Establishment  of  the  Government  23 

C.  Congress  as  Well  as  the  President,  the  Secretary  of 

War,  and  Other  Executive  and  Administrative 
O facials  of  Government,  Have  Consistently  Recog¬ 
nized  the  Panama  Canal  As  an  Independent  Agency 
Since  Its  Establishment  .  27 
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D.  The  Act  of  Congress  Authorizing  Contract  No. 
PClp-571  and  the  Form  of  the  Contract  Itself  Show 

the  Independent  Status  of  the  Panama  Canal  .  35 
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(  IV) 


E.  Funds  Appropriated  for  the  Panama  Canal  Are  Not 

a  Part  of  War  Department  Appropriations .  36 
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Conclusion  .  50 
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Uniteb  States  Court  of  Eppeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Nos.  11,446  and  11,447 


The  Secretary  of  War  of  the  United  States, 

PETITIONER  ON  REVIEW, 

V. 

Martin  Wunderlich  Co.  (a  Partnership  Consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne 
M.  Wunderlich,  E.  Murielle  Wunderlich,  Marie 
Wunderlich,  and  Gerhard  J.  Bundlle,  Trustee  for 
Robert  Wunderlich,  Oril  Wunderlich,  Alys  Wun¬ 
derlich  and  Joyce  Wunderlich  ) ,  of  the  City  of  St. 
Paul,  State  of  Minnesota,  and  Okes  Construction 
Company,  (a  Partnership  Consisting  of  Day  Okes, 
S.  R.  Okes,  and  C.  H.  Palda  ) ,  of  the  City  of  St.  Paul, 
State  of  Minnesota,  Said  Two  Partnerships  Acting 
as  Joint  Contractors  and  Co- adventurers  in  the 
Name  of  Martin  Wunderlich  Company-Okes  Con¬ 
struction  Company, 

RESPONDENTS  ON  REVIEW. 


BRIEF  FOR  RESPONDENTS 


COUNTER  STATEMENT  OF  THE  CASE 

In  December,  1940,  as  a  result  of  open,  public,  com¬ 
petitive  bidding,  the  contractor  was  awarded  a  contract 
to  do  certain  excavation  work  in  the  Canal  Zone  at  a 
price  which  was  within  one  per  cent  of  the  government’s 
cost  estimate  (T.  C.  findings,  J.  A.  100).  This  contract 
was  numbered  PClp-571  and  was  executed  on  behalf  of 
the  United  States  by  The  Panama  Canal,  “an  independent 
agency  of  the  United  States”  (64  Stat.  1038).  This  con- 

(1) 


2 


tract  was  completed  in  October,  1943,  and  is  the  contract 
primarily  involved  here.  The  contractor  was  subsequent¬ 
ly  awarded  certain  other  contracts  which  were  nego¬ 
tiated  rather  than  bid  contracts  and  executed  on  behalf 
of  the  United  States  by  the  War  Department.  Some  of 
these  latter  contracts  were  as  follows  (J.  A.  479-481): 
Contract  Number  Date  Let  Date  Completed 


W-2134-eng-766 
W-2134-eng-1246 
13  under  prin.  contract 
W-8022-eng-3 
W-2134-eng-1472 
W-2134-eng-1478 


January  24,  1942 
July  17,  1942 

October  3,  1942 
March  20,  1943 
May  26,  1943 


April  23,  1942 
April  7,  1943 

November  26,  1943 
May  15,  1943 
June  4,  1943 


It  will  be  noted  that  all  the  above  numbered  contracts, 
unlike  the  one  with  The  Panama  Canal  (PClp-571)  carry 
a  War  Department  symbol. 

On  April  6,  1946,  the  Secretary  of  War  made  two  uni¬ 
lateral  determinations,  one  for  the  fiscal  year  1941,  ended 
January  31,  1942,  and  the  other  for  the  fiscal  year  1942, 
ended  December  31, 1942  (the  contractor  having  changed 
its  fiscal  year  in  the  interim). 

The  Tax  Court  held:  that  during  the  fiscal  year  1941 
the  contractor  had  “no  contracts  subject  to  renegotiation 
and  accordingly  *  *  *  realized  no  excessive  profits  *  * 
and  that  during  the  fiscal  year  1942  the  contractor 
“realized  excessive  profits  in  the  amount  of  $349,341 
#  *  *"  from  contracts  W-2134-eng-766,  W-2134-eng-1246 
and  W-8022-eng-3,  with  the  War  Department  (J.  A. 
108-109).  The  real  question  in  this  case,  aside  from  the 
jurisdictional  and  venue  problem,  is  whether  the  govern¬ 
ment  can  recoup  alleged  excessive  profits  from  contract 
PClp-571  with  The  Panama  Canal. 

For  the  two  fiscal  years  for  which  the  unilateral  de¬ 
terminations  issued,  as  distinguished  from  proceedings 
initiated  as  to  specific  contracts,  no  renegotiation  pro¬ 
ceedings  of  any  kind  whatsoever  were  commenced  prior 
to  January  1,  1945,  the  date  upon  which  the  statute  of 
limitations  period  expired.  Prior  to  that  time  two  com- 
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munications  had  issued  from  the  War  Department  rela¬ 
tive  to  three  specified  contracts  held  by  the  contractor. 
One  was  a  letter  from  a  Colonel  Riebe  dated  August  28, 
1943,  requesting  information  as  to  War  Department  con¬ 
tracts  numbered  W-2134-eng-1246,  W-2134-eng-1472  and 
W-2134-eng-1478  (J.  A.  397).  In  this  letter  it  was  stated 
that  each  individual  contract  should  be  reported  sepa¬ 
rately  and  also  on  a  complete  and  overall  basis  on  form 
PAS-CD-6.  No  information  was  furnished  by  the  con¬ 
tractor,  but  subsequent  to  that  time  a  conference  was 
had  for  the  purpose  of  discussing  the  above  three  con¬ 
tracts.  Contract  PClp-571  was  not  mentioned  (T.  C.  Find¬ 
ings,  J.  A.  104).  On  February  9,  1944,  after  the  confer¬ 
ence,  the  second  of  the  two  letters  from  the  War  Depart¬ 
ment  was  received  by  the  contractor.  It  likewise  confined 
itself  to  the  three  specified  contracts  with  that  Depart¬ 
ment  and  confirmed  that  they  were  the  only  contracts 
then  under  consideration  for  renegotiation  purposes  (J. 
A.  103,  107). 

Except  as  to  the  fiscal  year  1943,  a  year  not  here  in¬ 
volved,  no  further  communication  was  had  between  the 
contractor  and  any  renegotiating  agency  until  January 
2, 1945,  when  in  a  communication  from  the  Price  Adjust¬ 
ment  Section,  Great  Lakes  Division,  that  renegotiating 
agency  stated  it  had  been  assigned  the  year  ended  De¬ 
cember  31, 1942,  for  renegotiation  ( J.  A.  425 ) . 

As  a  matter  of  fact,  during  the  trial  (Item  No.  18,  J. 
A.  138),  the  contractor  sought  to  show  that  at  no  time 
prior  to  December  30,  1944,  was  any  government  agency 
even  assigned  the  renegotiation  of  the  contractor  as  to 
these  fiscal  years  and  then  only  as  to  fiscal  year  1942, 
ending  December  31, 1942 ;  and  that  as  to  the  fiscal  year 
1941,  ending  January  31,  1942,  no  assignment  was  made 
until  immediately  prior  to  the  date  the  unilaterals  is¬ 
sued,  that  is  April  2,  1946.  The  Tax  Court  refused  an 
offer  of  proof  as  to  this.  However,  the  government’s  own 
documents  (J.  A.  541,  568),  conclusively  establish  that 
the  only  communications  to  the  War  Department  or  The 
Panama  Canal  personnel  in  the  Canal  Zone  that  it  was 
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the  intent  of  the  War  Department  to  treat  contracts  of 
The  Panama  Canal  as  renegotiate  were  received  long 
after  Riebe’s  letter  of  August  28,  1943.  These  communi¬ 
cations  calling  attention  to  this  proposed  administrative 
enactment  were  dated  August  25,  1944,  and  February 
12,  1944,  respectively. 

Because  it  is  convinced  that  the  Tax  Court’s  decisions 
herein  are  final  and  not  subject  to  review,  the  contractor 
has  not  sought  appellate  relief  even  though  it  appears 
that  both  of  the  unilateral  determinations  in  these  cases 
are  wholly  void.  The  government  has  repeatedly  referred 
to  this  in  its  brief  (Pet.  Br.  pp.  3-4)  and  seeks  to  thereby 
establish  that  since  the  contractor  has  “not  taken  an  ap¬ 
peal”  on  this  point  or  “these  issues”,  the  matters  are 
therefore  not  properly  before  this  Court.  Under  the  gov¬ 
ernment’s  theory  it  is  urged  that  the  only  issue  here  in¬ 
volved  is  the  question  of  the  statute  of  limitations  which 
is  the  one  point  the  government  concedes  the  Tax  Court 
did  determine.  But  the  rule  is  clear  that  the  respondent 
on  review  can  urge  any  ground  which  was  presented  to 
the  court  below  as  support  for  the  affirmance  of  the  judg¬ 
ment  which  is  challenged  in  the  Appellate  Court.3 

In  the  proceedings  below,  the  contractor  raised  and 
established  a  number  of  defenses,  any  one  of  which  will 
fully  support  the  decisions  which  the  Tax  Court  entered. 

Although  counsel  for  the  government  suggests  (Pet. 
Br.  p.  7)  that  it  has  been  conceded  that  excessive  profits 

3The  government's  reasoning  in  this  respect  is  incomprehensible  for 
not  only  did  the  Tax  Court  base  its  decision  on  grounds  other  than  and 
in  addition  to  that  of  the  statute  of  limitations,  but  more  importantly,  as 
the  Supreme  Court  stated  in  Helvering  v.  Gowran  (1937),  302  U.  S.  238, 
2 45;  58  S.  Ct.  154,  158,  it  is  a  well  settled  principle  of  appellate  pro¬ 
cedure  that: 

"In  the  review  of  judicial  proceedings  the  rule  is  settled  that,  if 
the  decision  below  is  correct,  it  must  be  affirmed,  although  the  lower 
court  relied  upon  a  wrong  ground  or  gave  a  wrong  reason,  [citing 
cases]  This  applies  also  to  the  review  of  decisions  of  the  Board  of 
Tax  Appeals.  | citing  cases]" 

The  above  quoted  rule  is  so  well  established  that  an  appeal  made  by  a 
party  who  is  not  aggrieved  on  the  theory  that  such  an  appeal  is  necessary 
to  preserve  all  defenses  in  the  record  will  be  dismissed  for  the  reason 
that  the  "appellee  may  support  the  judgment  or  decree  by  anything  in  the 
record,  although  his  argument  may  involve  an  attack  upon  the  reason¬ 
ing  of  the  lower  court,  or  insistence  upon  a  contention  which  it  rejected" 
In  re  Schwartz  (C.  C.  A.  2d.  1937).  89  F.  2d  172. 
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were  made  on  contract  PClp-571,  nothing  could  be  further 
from  the  truth.  In  the  court  below,  the  government  in¬ 
troduced  no  evidence  at  all  as  to  the  nature  of  the  work, 
the  fact  that  it  was  performed  in  the  tropics,  the  ex¬ 
cellence  of  performance,  the  difficulty  of  the  job,  the 
hazardous  conditions  and  the  fact  that  it  was  a  privately 
financed  job  which  had  been  let  to  the  lowest  bidder  af¬ 
ter  open,  public,  competitive  bidding.  The  contractor, 
however,  introduced  (Ex.  59)  a  two  hundred  page  de¬ 
tailed  comprehensive  report  by  the  Special  Engineering 
Division,  setting  forth  in  full  all  these  facts  as  to  con¬ 
tract  PClp-571. 

The  contractor’s  position  is  now  and  always  has  been 
that  no  excessive  profits  were  earned.  However,  in 
view  of  the  contractor’s  complete  conviction  that  the  gov¬ 
ernment’s  action  throughout,  commencing  with  the  issu¬ 
ance  of  the  unilateral  determinations,  has  been  com¬ 
pletely  unauthorized  and  contrary  to  law,  it  does  not 
consider  it  necessary  at  this  time  to  burden  the  Court 
with  an  analysis  of  the  multitudinous  details  found  in 
Exhibit  59. 

In  the  government’s  brief  herein,  several  misleading 
statements  are  to  be  found. 

Thus  the  government,  in  speaking  of  The  Panama  Ca¬ 
nal  attaches  thereto  the  phrase  “  ‘Bureau’  of  the 
War  Department”  (Pet.  Br.  pp.  3  and  9),  in  such  a 
manner  as  to  imply  that  the  term  “Bureau”  is  quoted 
from  some  other  source.  No  citation  of  authority  is  given 
and  certainly  there  can  be  none  since  any  such  implica¬ 
tion  is  squarely  contrary  to  fact. 

Then  too,  the  government  has  suggested  (Pet.  Br.  p.  4) 
that  the  Tax  Court  made  no  finding  or  determination  as 
to  whether  contract  PClp-571  was  a  renegotiable  con¬ 
tract.  This  is  similarly  contrary  to  fact  as  is  more  fully 
demonstrated  below. 
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SUMMARY  OF  ARGUMENT 


The  determinations  of  the  Tax  Court  herein  are  most 
certainly  determinations  of  “questions  of  fact  and  law” 
which  under  the  Renegotiation  Act  are  conclusive  and 
not  subject  to  review  “by  any  court”. 

In  addition  to  urging  that  this  Court  has  no  jurisdic¬ 
tion;  the  contractor  argues  in  opposition  to  the  gov¬ 
ernment’s  petition  for  review :  first ,  that  the  venue  of  an 
allowable  review  is  placed  in  another  circuit  by  the  very 
statute  the  government  relies  on  as  authorizing  these 
proceedings;  second ,  that  the  findings  of  fact  and  de¬ 
terminations  of  the  Tax  Court  that  renegotiation  pro¬ 
ceedings  as  to  contract  PClp-571  were  not  commenced 
within  the  statute  of  limitations  period  and  that  this 
contract  was  with  The  Panama  Canal  and  hence  not 
within  the  coverage  of  the  Act  are  completely  justified 
by  the  evidence  in  these  cases  as  is  the  court’s  holding 
that  no  fiscal  year  renegotiation  which  is  the  basis  for 
the  unilateral  determinations  of  the  Secretary  of  War 
was  timely  commenced;  third ,  that  the  War  Contracts 
Price  Adjustment  Board  by  a  binding  agreement  which 
is  not  subject  to  review,  (1)  placed  the  contractor  on  a 
completed  contract  basis  of  accounting  thereby  removing 
from  the  periods  for  which  unilateral  determinations 
were  made  the  earnings  on  contract  PClp-571;  and  (2) 
exempted  contract  PClp-571  from  renegotiation;  and 
fourth,  that  the  Renegotiation  Act  cannot  be  constitu¬ 
tionally  applied  to  contract  PClp-571  because  it  is  not  a 
war  contract. 

I. 

JURISDICTIONAL  AND  VENUE  QUESTIONS 

In  an  order  heretofore  filed  in  these  cases,  this  Court 
denied  the  contractor’s  motions  to  dismiss  which  had 
been  made  on  the  ground  that  the  Renegotiation  Act 
specifically  provided  that  the  Tax  Court’s  “determination 
shall  not  be  reviewed  or  redetermined  by  any  court  or 
agency”.  As  a  second  basis  for  the  motions,  the  con- 
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tractor  had  urged  that  if  the  Tax  Court’s  decision  were 
subject  to  review  then  this  Court  was  not  the  court  of 
proper  venue.  In  its  order,  this  Court  made  no  express 
ruling  relative  to  the  venue  question.  The  motions  to 
dismiss  are  respectfully  renewed  and  the  brief  previous¬ 
ly  filed  in  behalf  of  these  motions  is  incorporated  here¬ 
in  by  reference. 

In  its  prior  decisions  in  renegotiation  matters,  this 
Court  has  carefully  specified  that  review  is  limited  to 
"‘constitutional  and  jurisdictional  questions”  e.g.  Psaty 
&  Fuhrman,  Inc.  v.  Stimson  (1950),  87  App.  D.  C.  47, 
182  F.  2d  985.  Obviously,  no  constitutional  questions  can 
be  here  involved  since  the  petition  for  review  is  by  the 
government.  Recognizing  this,  the  government  urges 
that  the  statute  of  limitations  question,  a  point  on  which 
the  Tax  Court  ruled  adversely  to  the  government,  is 
one  of  jurisdiction.  This  is  of  course  a  complete  mis¬ 
conception  of  the  issue.  Under  Sec.  403  (c)  of  the  Re¬ 
negotiation  Act,  only  two  things  are  required  to  vest 
jurisdiction  in  the  Tax  Court:  a  unilateral  determina¬ 
tion  by  the  renegotiating  agency  involved  and  a  timely 
petition  to  the  Tax  Court  by  the  contractor.  Both  of 
these  conditions  to  jurisdiction  have  been  satisfied  in 
the  instant  matters,  and  the  government  raises  no  issue 
with  respect  thereto. 

In  this  connection  the  Court’s  attention  is  respectfully 
called  to  the  very  recent  case  of  United  States  v. 
Edward  Valves ,  Inc.,  decided  by  the  Court  of  Appeals 
for  the  Seventh  Circuit  on  October  7, 1953.  In  that  case  it 
was  specifically  held  that  the  defense  of  the  statute  of 
limitations  was  “*  *  *  a  question  of  law,  the  answer  to 
which  was  dependent  on  facts  which  could  have  been 
presented  to  the  Tax  Court  *  * 

There  the  contractor  had  strongly  but  futilely  argued 
that  its  only  judicial  remedy  was  in  the  District  Court 
since  the  failure  to  commence  renegotiation  proceedings 
within  the  statutory  period  deprived  both  the  Tax  Court 
and  the  renegotiating  agency  of  jurisdiction  to  act  in 
the  matter. 
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The  statute  of  limitations  has  never  been  considered 
to  be  more  than  a  bar  to  a  claimed  right.  Here,  although 
it  barred  the  commencement  of  renegotiation,  it  at  no 
time  deprived  the  Tax  Court  of  its  statutory  powers  and 
duty  to  determine  the  validity  of  the  unilateral  deter¬ 
minations. 

No  decision  has  been  found  which  even  suggests  that 
a  court  has  ♦ever  considered  that  it  lacked  jurisdiction 
merely  because  one  of  the  parties  had  a  valid  defense 
based  on  a  limitations  statute.  On  the  contrary,  the 
courts  have  consistently  viewed  the  matter  along  the 
lines  summarized  in  Wabash  R.  Co.  v.  Duncan  (8  Cir., 
1948 ) ,  170  F.  2d  38, 40,  as  follows : 

“Jurisdiction  is  the  right  to  put  the  wheels  of 
justice  in  motion  and  to  proceed  to  the  final  deter¬ 
mination  of  a  cause  upon  the  pleadings  and  evi¬ 
dence  *  *  *  It  may  undoubtedly  be  shown  in  defense 
that  plaintiff  has  no  right  under  the  allegations  of 
his  bill  or  the  facts  of  the  case  to  bring  suit,  but  that 
is  no  defect  of  jurisdiction,  but  of  title.” 

In  the  instant  cases  the  Tax  Court  held  that  the  con¬ 
tractor  had  no  contracts  subject  to  renegotiation  for  the 
period  ended  January  31,  1942,  and  that  it  had  realized 
excessive  profits  of  $349,341  on  its  three  renegotiable 
contracts  during  the  period  ended  December  31,  1942. 
These  decisions  certainly  do  not  indicate  that  the  Tax 
Court  regarded  itself  as  lacking  in  jurisdiction  in 
these  proceedings  but  rather  that  it  was  disposing  of 
the  cases  on  their  merits. 

The  Supreme  Court  has  held  in  Macauley  v.  Waterman 
S.  S.  Cvrp.  (1946),  327  U.  S.  540,  66  S.  Ct.  712  that 
whether  a  contract  is  or  is  not  subject  to  renegotiation 
and  all  other  questions  of  law  and  fact,  are  within  the 
exclusive  jurisdiction  of  the  Tax  Court. 

It  would  seem  then  that  the  real  complaint  of  the  gov¬ 
ernment  in  these  proceedings  is  not  that  the  Tax  Court 
did  not  have  jurisdiction  but  rather  that  that  Court  has 
in  part  ruled  adversely  to  the  government.  If  the  Tax 
Court  had  in  fact  ruled  that  it  had  no  jurisdiction,  then 
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the  government  would  have  nothing  to  complain  of  to 
this  Court  since  its  unilateral  determination  would  re¬ 
main  free  of  any  change  by  the  Tax  Court. 

In  a  more  candid  moment,  the  government  has  admitted 
this  to  be  the  case.  Thus,  in  its  brief  in  opposition  to  the 
contractor’s  petition  for  certiorari  filed  after  this  Court 
denied  the  motions  to  dismiss  herein,  the  government 
conceded  with  respect  to  the  jurisdiction  of  this  Court 
“that  the  arguments  which  may  be  advanced  to  the  con¬ 
trary  are  probably  more  persuasive”. 

In  the  light  of  the  foregoing  and  of  the  additional  in¬ 
formation  now  before  this  Court  as  a  result  of  the  briefs 
filed  herein  by  both  parties,  and  giving  due  considera¬ 
tion  to  the  rule  that  an  appellate  court  will  of  its  own 
motion  refuse  to  entertain  a  case  over  which  it  has  no 
jurisdiction4,  the  contractor  respectfully  suggests  that 
the  instant  proceedings  be  dismissed  for  want  of  juris¬ 
diction. 

Sec.  1141  of  the  Internal  Revenue  Code,  under  which 
the  government  claims  the  right  to  appeal,  lays  the 
venue  in  the  circuit  in  which  the  contractor’s  tax  returns 
were  filed.  Since  that  was  Baltimore  (J.  A.  488,  509), 
the  proper  venue  is  in  the  Fourth  Circuit. 

n. 

Renegotiation  Proceedings  As  to  Contract  PCIp-571 
Were  Not  Commenced  Within  the  Statutorily  Pre¬ 
scribed  Period. 

1.  Under  the  Renegotiation  Act  of  1942  the  Renegotia¬ 
tion  of  a  War  Contract  Could  Not  Be  Validly  Com¬ 
menced  More  Than  One  Year  Following  the  Fiscal 
Year  in  Which  the  Contract  Was  Completed. 

In  these  cases  the  parties  have  stipulated  (J.  A.  310) 
that  the  contractor’s  contract  PClp-571,  which  is  the  only 
contract  as  to  which  the  government  here  takes  issue. 


♦Bass  v.  Baltimore  &  O.  Terminal  R.  Co.  (C.  C.  A.  7th,  1944),  142  F. 
2d  779;  United  Staten  v.  Cusson  (C.  C.  A.  2d.  1942).  132  F.  2d  413. 
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was  completed  in  October  of  1943.  Accordingly,  assuming 
arguendo  that  this  contract  was  subject  to  renegotiation 
as  being  with  a  Department  named  in  the  Act,  the  stat¬ 
ute  of  limitations  as  to  it  expired  on  December  31,  1944 
(Sec.  403  (c)  (6)  of  the  Renegotiation  Act  of  1942). 

The  Tax  Court  has  found  and  entered  its  decision  that 
there  was  no  attempt  by  the  government  to  commence 
renegotiation  of  contract  PClp-571  within  this  statutor¬ 
ily  prescribed  period.  Consequently  the  Court  concluded 
that  the  Secretary  of  War  could  not  validly  enter  his 
determination  as  to  the  existence  of  excessive  profits  on 
this  contract  ( J.  A.  106 ) . 

As  previously  noted,  the  Supreme  Court  has  ruled  in 
Macauley  v.  Waterman  S.  S.  Cory.,  supra,  that  all  ques¬ 
tions  of  law  and  fact  bearing  on  the  contractor’s  liability 
for  excessive  profits  and  the  amount  thereof  are  within 
the  exclusive  jurisdiction  of  the  Tax  Court.  Therefore 
the  Tax  Court’s  decisions  herein  that  renegotiation  pro¬ 
ceedings  were  not  timely  commenced  as  to  contract  PClp- 
571  are  final  and  not  open  to  review  by  this  Court. 

However,  assuming  for  the  purposes  of  discussion  that 
the  decisions  of  the  Tax  Court  as  to  contract  PClp-571 
be  proper  subjects  for  appellate  consideration,  they  are, 
as  will  be  demonstrated  below,  fully  supported  by  the 
evidence  and  in  all  respects  correct.  The  government’s 
arguments  against  these  decisions  have  no  substance  or 
foundation  since  they  assume  contrary  to  tne  applicable 
statute  that  fiscal  year  renegotiation  was  authorized 
for  the  periods  here  before  the  Court.  In  addition,  these 
arguments  embody  the  false  assumptions  that  (1)  the 
steps  which  the  War  Department  took  prior  to  the  ex¬ 
piration  of  the  statute  of  limitations  on  December  31, 
1944,  were  intended  to  commence  fiscal  year  renegotia¬ 
tion  notwithstanding  the  fact  that  it  was  not  then  per¬ 
mitted  by  Congress,  and  that  (2)  the  Tax  Court,  also 
ignoring  the  statute,  determined  the  existence  of  exces¬ 
sive  profits  in  these  cases  on  a  fiscal  year  basis.  Both  of 
these  latter  assumptions  are  squarely  contrary  to  .the 
facts  established  at  the  trial  of  these  cases  and  to  the 
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findings  and  conclusions  which  the  Tax  Court  entered 
herein. 

2.  The  Renegotiation  Act  of  1942  Authorized  Only 
Individual  or  Group  Contract  Renegotiation;  Fiscal 
Year  Renegotiation  Was  Without  Legislative  Sanc¬ 
tion. 

In  its  original  form  as  Sec.  403  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act,  an  Act  of 
April  28,  1942,  56  Stat.  245,  the  Renegotiation  Act  of 
1942  authorized  only  renegotiation  on  a  single  contract 
basis.  As  a  result  of  its  amendment  by  Sec.  801  of  the 
Revenue  Act  of  1942,  an  Act  of  October  21, 1942,  56  Stat. 
982,  the  renegotiation  authority  of  the  Secretaries  of  the 
named  Departments  was  extended  to  include  group  con¬ 
tract  renegotiation  as  well  as  renegotiation  on  an  in¬ 
dividual  contract  basis.  However,  Congress  did  not  grant 
authority  for  fiscal  year  renegotiation. 

When  the  Renegotiation  Act  was  revised  by  Sec.  701 
of  the  Revenue  Act  of  1943,  Act  of  February  25,  1944, 
58  Stat.  78,  this  situation  was  radically  changed.  The 
renegotiation  authority  was  transferred  from  the  Secre¬ 
taries  to  the  War  Contracts  Price  Adjustment  Board  and 
it  was  specifically  provided  that: 

“(c)  (1)  *  *  *  The  Board  shall  exercise  its  pow¬ 
ers  with  respect  to  the  aggregate  of  the  amounts 
received  or  accrued  during  the  fiscal  year  (or  such 
other  period  as  may  be  fixed  by  mutual  agreement) 
by  a  contractor  or  subcontractor  under  contracts 
with  the  Departments  and  subcontracts,  and  not 
separately  with  respect  to  amounts  received  or  ac¬ 
crued  under  separate  contracts  with  the  Depart¬ 
ments  *  *  *” 

This  provision  of  the  1943  amendment  was  expressly 
made  applicable  only  with  respect  to  fiscal  years  ending 
after  June  30,  1943.  See  Sec.  701  (d)  of  the  Act  of  Feb¬ 
ruary  25,  1944. 

The  effect  of  this  was  that  for  fiscal  years  ending  after 
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June  30,  1943,  fiscal  year  renegotiation  was  mandatory 
unless  the  Board  acquiesced  in  the  contractor’s  request 
for  individual  or  group  contract  renegotiation.  On  the 
other  hand,  for  fiscal  years  ending  prior  to  July  1,  1943, 
there  was  no  authority  in  the  Renegotiation  Act  for 
anything  but  individual  or  group  contract  renegotia¬ 
tion.  As  to  these  years  renegotiation  on  a  fiscal  year 
basis  was  without  legislative  sanction. 

It  is  to  be  noted  that  the  administrative  practices  of 
the  renegotiating  authorities  apparently  included  fiscal 
year  renegotiation  as  to  these  years  ended  prior  to  July 
1,  1943,  even  though  it  was  not  authorized  by  Congress. 
In  its  brief  herein  the  government  insists  that  by  some 
unexplained  means  this  lack  of  authority  has  been  reme¬ 
died  {Pet.  Br.  p.  11) .  Cited  in  support  of  this  is  Blanchard 
Machine  Co.  v.  RFC-PAB  (1949)\  85  App.  D.  C.  361,  177 
F.  2d  727,  cert,  den.,  399  U.  S.  912,  together  with  five 
Tax  Court  decisions.  The  significance  of  these  cases  on 
this  point  is  difficult  to  perceive  since  in  none  of  them 
did  the  contractor  take  issue  with  the  legality  of  fiscal 
year  renegotiation  for  pre  July  1,  1943  years. 

In  fact,  the  only  one  of  these  cases  in  which  the  matter 
was  discussed  at  all  is  J.  H.  Sessions  &  Son  v.  Secretary 
{1946),  6  T.  C.  1236,  a  case  which  can  be  of  no  comfort 
to  the  government  in  the  instant  proceedings.  In  that 
case  the  Court,  after  observing  that  the  government  had 
admitted  “that  the  ‘overall’  or  fiscal  year  method  was 
first  adopted  by  the  Secretaries  without  express  stat¬ 
utory  authority”,  discarded  the  point  without  further 
consideration  because  “the  present  petitioner  makes 
no  complaint  whatsoever  about  the  method  used”. 

Before  proceeding  further,  it  seems  appropriate  to 
note  the  marked  distinction  which  exists  between  indi¬ 
vidual  or  group  contract  renegotiation  on  the  one  hand, 
and  fiscal  year  renegotiation  on  the  other. 

This  distinction,  which  was  observed  by  the  Tax  Court 
in  J.  H,  Sessions  &  Son  v.  Secretary  of  War,  supra,  is  as 
follows.  Individual  or  group  contract  renegotiation  con¬ 
templates  the  repricing  of  a  specific  contract  or  group  of 
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contracts  either  at  the  time  of  completion  or  else  periodi¬ 
cally  during  the  performance  time.  The  initiation  of  pro¬ 
ceedings  of  this  type  is  necessarily  restricted  to  the  in¬ 
dividual  contract  or  group  of  contracts  under  considera¬ 
tion  and  does  not  constitute  commencement  of  renego¬ 
tiation  as  to  other  contracts  which  the  contractor  may 
have. 

Opposed  to  this  is  fiscal  year  or  overall  renegotiation 
which  consists  of  viewing  from  a  collective  point  of  view 
the  war  contracts  of  a  contractor  for  a  given  year  and 
eliminating  that  part  of  the  aggregate  profits  which  ap¬ 
pears  to  be  excessive.  In  this  type,  proceedings  are  com¬ 
menced  not  with  reference  to  any  particular  contract  or 
the  profits  thereon,  but  rather  only  as  to  the  aggregate 
profits  of  the  contractor  on  his  renegotiable  business  for 
a  particular  fiscal  year. 

As  is  demonstrated  below,  any  renegotiation  which 
was  commenced  in  the  instant  cases  prior  to  the  expira¬ 
tion  of  the  statute  of  limitations  on  December  31,  1944, 
was  on  the  individual  or  group  contract  basis  and  was 
specifically  confined  to  the  three  War  Department  con¬ 
tracts  mentioned  in  Colonel  Riebe’s  letter  of  August  28, 
1943  (J.  A.  397). 

As  appears  from  its  motions  to  dismiss  herein,  and  the 
brief  which  it  filed  in  support  thereof,  the  contractor 
is  of  the  opinion  that  Congress  has  rendered  the  deci¬ 
sions  of  the  Tax  Court  in  renegotiation  matters  final 
and  subject  to  no  appellate  review.  Hence  even  though 
it  considers  erroneous  the  Tax  Court’s  findings  that  re¬ 
negotiation  proceedings  were  timely  commenced  as  to 
contracts  W-2134-eng-766  and  No.  13,  neither  of  which 
was  referred  to  in  either  Colonel  Riebe’s  letter  of  August 
28,  1943,  or  the  conference  of  December  13,  1943,  the 
contractor  was  powerless  to  secure  correction  of  this 
error  through  appellate  court  action. 
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3.  The  Periodic  Renegotiation  of  a  War  Contract  Dur¬ 
ing  the  Course  of  Its  Performance  Was  Expressly 
Authorized  by  Congress. 

It  is  significant  to  note  in  the  cases  at  bar  that  the 
Renegotiation  Act,  prior  to  its  amendment  on  February 
25,  1944,  not  only  authorized  completed  contract  rene¬ 
gotiation  of  individual  contracts  but  in  addition  specifi¬ 
cally  provided  for  the  renegotiation,  from  time  to  time 
during  performance,  of  a  contract  such  as  W-2134-eng- 
1246  and  No.  13  as  to  which  the  Tax  Court  here  rede¬ 
termined  excessive  profits.  Thus  in  Sec.  403  (c)  (1)  of 
the  1942  Renegotiation  Act,  Congress  specified  that: 

“Whenever  in  the  opinion  of  the  Secretary  of  a 
Department,  the  profits  realized  or  likely  to  be  real¬ 
ized?  from  any  contract  with  such  Department,  or 
from  any  subcontracts  thereunder  whether  or  not 
made  by  the  contract,  may  be  excessive,  the  Secre¬ 
tary  is  authorized  and  directed  to  require  the  con¬ 
tractor  or  subcontractor  to  renegotiate  the  contract 
price.” 

This  congressional  intent  to  have  the  existence  of  ex¬ 
cessive  profits  on  each  war  contract  periodically  inves¬ 
tigated  and  determined  is  further  demonstrated  in  Sec. 
403  (b)  of  the  1942  Act  wherein  it  is  provided  that  the 
Secretaries  were  to  insert  in  each  contract  entered  into 
for  an  amount  in  excess  of  $100,000 — 

“(1)  A  provision  for  the  renegotiation  of  the 
contract  price  at  a  period  or  periods  when,  in  the 
judgment  of  the  Secretary  the  profits  can  be  de¬ 
termined  with  reasonable  certainty; 

**•«*•& 

(3)  A  provision  requiring  the  contractor  to  in¬ 
sert  in  each  subcontract  for  an  amount  in  excess 
of  $100,000  made  by  him  under  such  contract  (i)  a 
provision  for  the  renegotiation  by  such  Secretary 
and  the  subcontractor  of  the  contract  price  of  the 
subcontract  at  a  period  or  periods  when,  in  the  judg- 

•"'Except  as  otherwise  indicated  all  emphasis  in  this  brief  has  been 
supplied  by  the  contractor. 
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ment  of  the  Secretary  the  profits  can  be  deter¬ 
mined  with  reasonable  certainty.  *  *  *” 

A  third  and  perhaps  the  clearest  expression  of  the 
congressional  intent  in  this  regard  is  to  be  found  in  the 
remedies  which  the  1942  Renegotiation  Act  established 
for  the  elimination  of  excessive  profits  which  had  been 
determined  to  exist. 

As  it  was  originally  enacted,  the  Renegotiation  Act 
(Sec.  403  (c) )  authorized  but  three  remedies,  and  sig¬ 
nificantly  enough,  two  of  these  three  were  designed  to 
apply  only  where  renegotiation  was  conducted  on  a  pe¬ 
riodic  as  distinguished  from  a  time  of  completion  basis. 
Thus  adjusting  the  contract  price  or  withholding  pay¬ 
ments  due  under  the  contract  would  be  productive  only 
when  applied  to  a  contract  in  the  process  of  perform¬ 
ance.  As  applied  to  completed  contracts,  these  would  be 
fruitless  remedies  since  they  would  be  dealing  with  mat¬ 
ters  then  beyond  recall.6 

In  considering  the  periodic  renegotiation  of  war  con¬ 
tracts  which  Congress  authorized  under  the  1942  Re¬ 
negotiation  Act,  it  must  be  kept  in  mind  that  the  term 
“profits”  as  applied  to  a  business  operation,  necessarily 
implies  the  measurement  from  a  financial  point  of  view 
of  the  activities  cf  the  business  over  some  period  of  time. 
Thus  in  Webster’s  New  International  Dictionary  the 
word  “profit”  is  defined  as  the  “excess  of  income  over 
expenditure,  as  in  a  business  or  any  of  its  departments, 
during  a  given  period  of  time”. 

The  period  over  which  profits  are  measured  may 
theoretically  be  of  any  length.  However,  as  a  practical 
matter,  and  as  applied  to  renegotiation  procedures,  this 
period  would  normally  be  the  taxable  or  fiscal  year  of 
the  contractor.  It  is  obvious,  however,  that  the  fact  that 
a  fiscal  year  is  looked  to  in  connection  with  this  type  of 

«For  use  in  connection  with  completed  contract  renegotiation  Con¬ 
gress  provided  for  recovering  excessive  profits  by  action  in  federal  court 
and  by  directing  others  who  owed  the  contractor  money  to  pay  it  into 
the  Treasury  in  liquidation  of  the  excessive  profits  determined  to  exist. 
This  latter  remedy  was  added  to  the  Act  by  the  amendment  of  October 
21.  1942,  supra. 
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renegotiation  does  not  to  any  extent  convert  it  into  a 
fiscal  or  overall  renegotiation  procedure  as  the  Govern¬ 
ment  would  here  seek  to  regard  it  ( Pet.  Br.  p.  13 ) . 

4.  In  Reaching  Its  Decisions  Herein  the  Tax  Court 
Properly  Recognized  that  Any  Renegotiation  that 
Was  Commenced  in  These  Cases  Prior  to  the  Expira¬ 
tion  of  the  Statute  of  Limitations  on  December  31, 
1944  Was  on  the  Individual  or  Group  Contract  Basis 
and  Did  Not  Include  Contract  PClp-571. 

In  its  findings  of  fact  and  opinion  the  Tax  Court  dis¬ 
posed  of  the  issue  which  was  raised  in  these  cases  as  to 
the  “timeliness  of  the  proceedings  commencing  renego¬ 
tiation”  (J.  A.  106)  by  determining  that  prior  to  the 
running  of  the  limitations  statute  on  December  31,  1944, 
the  government’s  renegotiation  agents  and  officers  had 
specifically  limited  their  activities  to  individual  con¬ 
tracts  which  this  contractor  had  with  the  War  Depart¬ 
ment  and  had  neither  intended  or  in  fact  accomplished 
the  commencement  of  renegotiation  as  to  the  Contrac¬ 
tor's  contract  PClp-571. 

Thus  the  Court  stated  ( J.  A.  106-107) — 

“It  is  quite  evident  that,  contrary  to  respondent’s 
[the  government’s]  position,  the  letter  of  August 
28,  1943,  specifically  limited  itself  as  follows : 
‘Contracts  under  consideration  are : 
W2134eng-1246,  W2134eng-1472,  W2134eng-1478’ 
“And  as  to  these  contracts,  this  letter  constituted 
notice  to  the  contractor  of  commencement  of  rene¬ 
gotiation  proceedings.  However,  this  letter  did  not 
mention  contract  PClp-571  and  did  not  cover  it.  The 
scope  of  the  December  13,  1943,  conference  is  well 
summarized  in  Colonel  Windom’s  letter  of  Febru¬ 
ary  9, 1944,  set  out  in  full  in  our  findings. 

“*  *  *  it  is  our  finding  and  we  so  hold  that  rene¬ 
gotiation  proceedings  were  not  timely  commenced  as 
to  contract  No.  PClp-571  but  were  as  to  petitioners’ 
other  contracts  involved  herein.” 


17 


The  impact  of  this  language  on  the  cases  at  bar  is 
twofold.  First  it  reflects  the  Tax  Court’s  finding  and 
conclusion,  which  is  squarely  to  the  contrary  of  what 
the  government  is  here  urging,  that  any  renegotiation 
proceedings  which  had  been  commenced  within  the  time 
allowed  by  statute  were  specifically  confined  to  indi¬ 
vidual  contracts  which  this  contractor  had  with  the  War 
Department. 

Secondly  and  perhaps  of  even  greater  importance,  this 
language  testifies  to  the  fact  that  the  Tax  Court  prop¬ 
erly  treated  these  cases  in  the  manner  prescribed  by  Con¬ 
gress  and  accordingly  made  its  redeterminations  of  the 
existence  of  excessive  profits  on  the  basis  of  individual 
contracts  and  not  on  the  fiscal  year  or  overall  basis. 

This  treatment  of  these  cases  on  the  individual  con¬ 
tract  basis  is  consistently  manifested  throughout  the  re¬ 
mainder  of  the  Tax  Court’s  findings  of  fact  and  opinion 
herein.  Thus  at  the  very  outset  of  its  memorandum,  the 
Tax  Court  foreclosed  any  possible  contention  that  it  was 
dealing  with  these  cases  on  a  fiscal  year  basis  by  spe¬ 
cifically  noting  that  insofar  as  the  issue  here  presented 
is  concerned  the  question  was  “was  renegotiation  timely 
commenced  as  to  all  contracts  involved”  (J.  A.  98). 

Carrying  out  its  consideration  of  these  cases  on  the 
basis  of  individual  contracts,  the  Court  then  proceeded 
in  its  memorandum  to  examine  the  individual  contracts 
before  it  (J.  A.  100-101),  to  detail  their  individual  costs 
and  earnings  (J.  A.  101),  to  decide  as  to  which  con¬ 
tracts  renegotiation  had  been  intended  and  timely  com¬ 
menced  (J.  A.  102-105),  and  finally  to  determine  which 
contracts  were  renegotiate  and  what  part  of  the  profits 
thereon  were  excessive  ( J.  A.  106). 

To  be  sure,  the  periods  for  which  the  Tax  Court  made 
its  determinations  in  these  cases  as  to  the  existence  of 
excessive  profits  on  the  several  War  Department  con¬ 
tracts  before  it  were  the  two  periods  of  the  contractor 
which  ended  in  1942. 

From  this  the  government  has  erroneously  imputed  to 
the  Tax  Court  an  intention  to  make  its  redeterminations 
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herein  on  the  basis  of  fiscal  year  renegotiation.7  In  this 
of  course,  the  government  is  without  basis  or  justifica¬ 
tion. 

An  examination  of  the  Tax  Court’s  findings  and  opin¬ 
ion  herein  leaves  no  doubt  that  it  referred  to  the  1942 
taxable  periods  of  the  contractor  solely  because  it  recog¬ 
nized  that  profits  on  a  contract  can  be  measured  only 
with  reference  to  a  period  of  time,  and  because  it  ac¬ 
cepted  as  a  convenient  one  the  choice  which  the  Secre¬ 
tary  of  War  had  made  as  to  the  periods  for  which  the 
excessive  profits  could  be  determined  on  the  individual 
War  Department  contracts  here  involved." 

Turning  then  to  a  consideration  of  the  two  events 
which  the  government  is  now  seeking  to  use  as  a  basis 
for  claiming  a  timely  commencement  of  fiscal  year  re¬ 
negotiation  in  these  cases  (Pet.  Br.  pp.  16-17),  one  sees 
them  in  their  true  perspective,  in  the  light  of  what  is  set 
forth  above,  as  being  nothing  more  than  steps  in  the 
renegotiation  of  individual  contracts. 

In  the  Tax  Court  the  government  asserted  a  third  event 
i.e.  Colonel  Windom’s  letter  of  February  9,  1944  (J.  A. 
399),  as  bearing  out  its  claim  of  timely  commencement 
of  fiscal  year  renegotiation.  In  this  Court  that  position 
has  been  abandoned  and  the  government  now  seeks  to 
impeach  this  letter  of  Colonel  Windom  because  it  is  con¬ 
sidered  to  be  inconsistent  with  certain  inferences  the 
government  draws  from  the  vague  testimonial  recollec¬ 
tions  of  Mr.  Dippell  (Pet.  Br.  p.  25).  Actually,  no  such 
inconsistency  exists  for  all  that  Mr.  Dippell  could  recall 

"It  is  interesting:  to  observe  that  in  the  excerpt  from  the  Tax  Court’s 
findings  on  the  matter  of  percentage  of  completion  accounting  which  is 
quoted  on  page  12  of  the  government’s  brief  to  this  Court,  the  implica¬ 
tion  is  left  by  the  use  of  the  phrase  “Figures  omitted”  that  the  Tax 
Court  had  stated  only  an  aggregate  amount  as  earnings  for  each  of  the 
contractor’s  taxable  years  ended  in  1942.  Actually,  as  is  perfectly  clear 
from  the  full  findings  of  the  Court  on  this  point,  just  the  opposite  is  the 
case.  The  Tax  Court  gave  no  total  figures  at  all:  but  on  the  contrary’ 
gave  only  data  with  respect  to  each  individual  contract  (J.  A.  101). 

*In  an*  attempt  to  bolster  its  claim  that  there  was  fiscal  or  overall 
renegotiation  in  these  cases,  the  government  cites  the  Tax  Court’s  use 
of  the  percentage  of  completion  basis  of  accounting  in  calculating  the 
profits  on  the  individual  contracts  before  it.  How  this  can  be  of  assistance 
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was  that  the  conference  of  December  13, 1943,  was  held 
to  establish  a  first  conference  for  the  renegotiation  of 
“certain  contracts”  within  the  time  allowed  by  law  (J. 
A.  287-288) ;  and  as  Colonel  Windom’s  letter  points  out 
the  contracts  which  the  conference  dealt  with  were  “W 
2134-eng-1246,  -1472  and  -1478”  ( J.  A.  399). 

The  Tax  Court  in  holding  that  Colonel  Windom’s 
letter  well  summarized  the  scope  of  the  Dec.  13,  1943, 
conference  properly  rejected  as  unbelievable  any  impli¬ 
cation  to  the  contrary  in  Mr.  Dippell’s  testimony  (J.  A. 
107). 

In  Colonel  Riebe’s  letter  of  August  28,  1943  (J.  A. 
397),  which  is  the  earlier  in  point  of  time  of  the  two 
events  here  relied  on  by  the  government,  reference  is 
first  made  to  the  fact  that  the  contractor’s  current  con¬ 
tracts  with  the  War  Department  could  in  that  Depart¬ 
ment’s  opinion  “be  evaluated”  at  that  time  and  “costs 
determined  with  reasonable  accuracy”.  This  was  square¬ 
ly  in  accord  with  the  authority  which  the  first  sentence 
of  Sec.  403  (c)  (1)  of  the  Renegotiation  Act  of  1942 
granted  to  the  Secretary  of  War  in  connection  with  the 
renegotiation  of  individual  contracts  with  the  War  De¬ 
partment. 

Colonel  Riebe’s  letter  then  proceeds  to  request  certain 
financial  data,  with  particular  emphasis  laid  on  finan¬ 
cial  reports  covering  each  contract  separately.  This  is 
again  merely  reflective  of  authorized  procedures  de¬ 
signed  to  determine,  in  accordance  with  the  provisions  of 
the  1942  Act,  if  profits  on  individual  contracts  of  the 
contractor  were  excessive.  But,  as  the  Tax  Court  ob¬ 
served  (J.  A.  106),  the  most  significant  aspect  of  this 
letter  is  that,  as  required  by  the  1942  Act,  it  carefully 

to  the  government’s  claim  is  not  apparent  for  as  noted  above,  the  de¬ 
termination  of  excessive  profits  on  an  individual  contract  requires  the 
calculation  of  the  net  earnings  on  that  contract  for  the  given  period 
of  time  and  the  percentage  of  completion  basis  of  accounting  is  merely 
one  of  the  methods  available  for  making  the  required  calculation.  See 
Income  Tax  Regulations  118,  Sec.  39.42-4.  Actually  the  Tax  Court’s  use 
of  this  method  is  a  further  indication  that  it  was  dealing  with  these 
cases  on  an  individual  contract  basis,  for  the  percentage  of  completion 
method  of  accounting  is  by  its  very  nature  confined  in  application  to 
individual  contracts  and  does  not  yield  any  overall  profit  or  loss  figures. 
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restricted  its  application  to  individual  contracts.  Thus  it 
stated: 

“Contracts  under  consideration  are:  W2134eng- 
1246,  W2134eng-1472,  W2134eng-1478.” 

The  other  event  which  the  government  seeks  to  have 
this  Court  regard  as  commencing  fiscal  year  renegotia¬ 
tion  consists  of  the  conference  held  on  December  13, 
1943,  between  a  Mr.  Dippell  and  representatives  of  the 
contractor.  Again,  notwithstanding  the  government’s 
present  efforts  to  reconstitute  the  purpose  of  this  con¬ 
ference,  all  that  it  was  intended  to  accomplish  was  the 
determination  of  whether  or  not  there  were  excessive 
profits  on  three  specified  War  Department  contracts. 

This  is  established  beyond  the  shadow  of  a  doubt  by 
Colonel  Windom’s  letter  of  February  9,  1944  (J.  A. 
399 ),*  which  was  written  in  confirmation  of  the  confer¬ 
ence  of  December  13,  1943.  That  letter  reads  as  follows : 
“Martin  Wunderlich  Company, 

Okes  Construction  Company, 

Gentlemen : 

Reference  is  made  to  conference  held  on  Decem¬ 
ber  13,  1943,  between  your  representatives,  Messrs. 
Martin  Wunderlich  and  J.  F.  Handy,  and  Mr.  Ralph 
E.  Dippell  of  the  Price  Adjustment  Section,  Panama 
Engineer  Division,  for  the  purpose  of  discussing  the 
applicability  of  the  Renegotiation  Statute  to  your 
contracts  W-21S^-eng~12^6,  -1^72  and  - lJf78 .  Mr. 
Wunderlich  explained  at  that  time  that  he  would  be 
in  a  position  to  furnish  the  required  renegotiation 
data  on  approximately  January  15,  1944. 

There  are  enclosed  for  execution  in  triplicate 
standard  forms  for  reporting  the  desired  informa¬ 
tion.  Forms  PAS  CD-6  are  for  reporting  final  costs 
incurred  under  each  contract ;  PAS-13  for  reporting 
overall  work  completed  during  the  fiscal  year  1943; 

*It  is  to  be  noted  that  it  is  undisputed  in  the  evidence  that  except 
for  the  conference  of  December  13,1943  and  the  Colonel  Riebe  and  Colonel 
Windom  letters  discussed  above,  no  conference  or  communication  of  any 
kind  whatsoever  was  had  between  the  contractor  and  any  representative 
of  any  agency  of  the  government  prior  to  1945  except  with  regard  to 
renegotiation  under  the  1943  Renegotiation  Act  as  to  the  period  ending 
December  31.  1943  which  is  not  here  involved. 
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and  Preliminary  Information  Form  for  report¬ 
ing  business  history  and  establishment  of  the  firm. 
It  is  requested  that  these  forms  be  returned  to  the 
undersigned  at  Post  Office  Box  5043,  Ancon,  Canal 
Zone. 

Very  truly  yours, 

ROSS  E.  WINDOM, 

Colonel,  Corps  of  Engineers, 
Division  Engineer.” 

In  view  of  this  there  certainly  can  be  no  serious  chal¬ 
lenge  as  to  the  correctness  of  the  Tax  Court’s  findings 
that  “the  scope  of  the  December  13, 1943,  conference  is 
well  summarized  in  Colonel  Windom’s  letter  of  Febru¬ 
ary  9,  1944”  (J.  A.  107). 

Summarizing  then,  the  following  points  are  submitted 
to  be  clearly  established  by  the  evidence  in  these  cases 
and  by  the  applicable  statutes  and  decisions. 

(1)  The  Renegotiation  Act  of  1942  which  is  con¬ 
trolling  for  all  years  ending  prior  to  July  1,  1943,  per¬ 
mitted  only  single  or  group  contract  renegotiation. 
Fiscal  year  renegotiation  was  not  authorized; 

(2)  At  no  time  prior  to  the  expiration  of  the  statute 
of  limitations  on  December  31, 1944,  did  any  government¬ 
al  agency  or  representative  attempt  to  contravene  the 
1942  Act  and  commence  fiscal  year  renegotiation  pro¬ 
ceedings  as  to  this  contractor  for  its  years  ending  in 
1942; 

(3)  Any  renegotiation  that  was  commenced  in  these 
cases  prior  to  January  1,  1945,  was  on  the  individual  or 
group  contract  basis  and  did  not  include  contract  PClp- 
571;  and 

(4)  The  Tax  Court  therefore  properly  concluded  that 
the  unilateral  determinations  issued  by  the  Secretary  of 
War  against  the  contractor  were  void  insofar  as  they 
covered  contract  PClp-571. 
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III. 


THE  RENEGOTIATION  ACT  DOES  NOT  APPLY  TO 
CONTRACT  PClp-571  BECAUSE  THAT  CON¬ 
TRACT  WAS  NOT  MADE  BY  A  DEPART¬ 
MENT  OR  AGENCY  NAMED  IN  THE  ACT. 

A.  The  Tax  Court  Found  and  Determined  that  Contract 
PClp-571  Was  Not  Covered  by  the  Act. 

The  original  Renegotiation  Act  specifically  limited  its 
application  to  the  War  Department,  the  Navy  Depart¬ 
ment,  and  the  Maritime  Commission.10  By  amendment 
its  application  was  extended  to  the  Treasury  Depart¬ 
ment,  War  Shipping  Administration,  Defense  Plant  Cor¬ 
poration,  Metals  Reserve  Company,  Defense  Supplies 
Corporation,  and  the  Rubber  Reserve  Company.11 

Although  the  government  contends  that  the  contrac¬ 
tor’s  contract  PClp-571  with  The  Panama  Canal  is  to  be 
“treated  as”  a  contract  with  the  War  Department  (Sec. 
332.6  of  The  War  Department  Manual  for  Renegotiation 
— J.  A.  551)  and  that  the  contract  is  with  a  “Depart¬ 
ment”  named  in  the  Renegotiation  Act  ( Jt.  Stip.  Par.  32 
— J.  A.  305) ,  there  is  no  basis  in  law  or  fact  for  such  con¬ 
tention  and  the  Tax  Court  has  so  found  and  decided. 

The  Tax  Court  found  (J.  A.  101)  that  contract  PClp- 
571  was  “with  The  Panama  Canal”  and  that  in  addition 
the  contractor  had  four  contracts  which  “were  entered 
into  *  *  *  with  the  War  Department”.  It  was  stipulated 
that  even  under  the  percentage  of  completion  method  of 
accounting  (the  one  most  favorable  to  the  government) 
there  were  no  accruals  during  the  fiscal  year  1941  ended 
January  31,  1942,  except  from  contract  PClp-571  (J.  A. 
396).  In  its  decision  the  Tax  Court  determined  that 
during  that  particular  year  “there  were  no  contracts 
subject  to  renegotiation  and  accordingly  the  petitioner 
realized  no  excessive  profits  *  *  *”  (J.  A.  108).  As  to  the 
other  year,  that  is  the  fiscal  year  1942,  ended  December 
31,  1942,  it  was  stipulated  that  the  contractor  had  only 
four  contracts  on  which  it  had  earnings — one  was  COn- 

mAct  April  28.  1942.  Title  IV.  Sec.  403.  56  Stat.  245. 

u  Act  July  1.  1943.  57  Stat.  348. 
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tract  PClp-571  with  The  Panama  Canal  and  the  other 
three  were  War  Department  contracts  W-2134-eng-766 ; 
W-2134-eng-1246  and  No.  13  under  W-8022-eng-3  ( J.  A. 
396 ) .  The  Tax  Court  held  that  only  the  three  War  Depart¬ 
ment  contracts  were  renegotiable  and  that  the  contrac¬ 
tor  had  realized  $349,341  of  excessive  profits  thereon  ( J. 

A.  106). 

Under  the  decision  of  the  Supreme  Court  in  Macaidey 
v.  Waterman  S.  S.  Carp supra,  these  determinations  of 
the  Tax  Court  as  to  the  “coverage”  of  the  Renegotiation 
Act  are  conclusive  and  not  subject  to  appellate  review. 
However,  assuming  arguendo  that  this  Court  reviews 
this  question,  it  is  clear  as  demonstrated  below  that  con¬ 
tract  PClp-571  was  not  with  a  “department”  named  in 
the  Renegotiation  Act  and  hence  was  not  a  renegotiable 
contract. 

B.  The  Agency  Established  by  the  President  by  Au¬ 
thority  of  Congress  to  Operate  the  Panama  Canal 
Is  an  Agency  Independent  of  Any  Executive  De¬ 
partment  or  Other  Establishment  of  the  Govern¬ 
ment. 

The  construction  of  The  Panama  Canal  (hereinafter 
sometimes  referred  to  as  the  “canal”)  was  authorized 
in  the  Spooner  Act  of  June  28,  1902.12  Congress  in  that 
Act  created  the  Isthmian  Canal  Commission  as  the 
agency  to  construct  the  canal.  The  commission  consisted 
of  seven  men  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate. 

The  Isthmian  Canal  Commission  was  responsible  di¬ 
rectly  to  the  President  and,  although  the  President  ex¬ 
ercised  his  authority  through  the  Secretary  of  War,  the 
Commission  was  always  an  agency  distinct  from  and  in¬ 
dependent  of  the  War  Department.13 

The  Isthmian  Canal  Commission  continued  to  govern 
the  Canal  Zone  and  construct  the  canal  until  the  sub¬ 
stantial  completion  of  the  canal  as  a  waterway. 


1232  Stat.  481. 

1326  Op.  Atty.  Gen.  209  and  254. 
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In  anticipation  of  the  completion  of  the  construction 
of  the  canal,  Congress  in  1912  provided  for  the  opening, 
operation  and  maintenance  of  the  canal  and  the  govern¬ 
ment  of  the  Canal  Zone.14 

In  Section  4  of  the  Panama  Canal  Act,  Congress  au¬ 
thorized  the  President  to  discontinue  the  Isthmian  Canal 
Commission  when  he  should  deem  the  canal  construction 
sufficiently  advanced  and  further  authorized  the  Presi¬ 
dent: 

“to  complete,  govern,  and  operate  the  Panama  Canal 
and  govern  the  Canal  Zone,  or  cause  them  to  be 
completed,  governed,  and  operated  through  a  Gov¬ 
ernor  of  the  Panama  Canal  and  such  other  persons 
as  he  may  deem  competent  to  discharge  the  various 
duties  connected  with  the  completion,  care,  mainte¬ 
nance,  sanitation,  operation,  government,  and  pro¬ 
tection  of  the  canal  and  the  Canal  Zone.” 

It  was  then  provided  in  the  same  section  that: 

“AU  other  persons  necessary  for  the  completion, 
care,  management,  maintenance,  sanitation,  govern¬ 
ments,  operation,  and  protection  of  the  Panama 
Canal  and  Canal  Zone  shall  be  appointed  by  the 
President,  or  by  his  authority,  *  *  *  until  such  time 
as  Congress  may  by  law  regulate  the  same,  *  * 

The  Governor’s  term  was  fixed  by  the  statute  at  four 
years  and  his  salary  at  $10,000  per  annum.  The  Presi¬ 
dent  was  given  the  power  to  appoint  the  Governor  “by 
and  with  the  advice  and  consent  of  the  Senate”. 

In  Section  7  of  the  Panama  Canal  Act,  Congress  made 
it  clear  that  the  Governor,  in  connection  with  the  opera¬ 
tion  of  the  canal  should  “have  official  control  and  juris¬ 
diction  over  the  Canal  Zone”  and  perform  all  duties  in 
connection  with  the  civil  government  of  the  Canal  Zone. 
In  Section  13  of  the  Panama  Canal  Act  it  was  provided : 

“That  in  time  of  war  in  which  the  United  States 
shall  be  engaged,  or  when,  in  the  opinion  of  the 
President,  war  is  imminent,  such  officer  of  the  Army 
as  the  President  may  designate  shall,  upon  order 


i*The  Panama  Canal  Act  of  August  24. 1912.  37  Stat.  560. 
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of  the  President,  assume  and  have  exclusive  author¬ 
ity  and  jurisdiction  over  the  operation  of  the  Pana¬ 
ma  Canal  and  all  of  its  adjuncts,  appendants,  and 
appurtenances,  including  the  entire  control  and  gov¬ 
ernment  of  the  Canal  Zone,  and  during  a  continuance 
of  such  condition  the  governor  of  the  Panama  Canal 
shall,  in  all  respects  and  particulars  as  to  the  opera¬ 
tion  of  such  Panama  Canal,  and  all  duties,  matters, 
and  transactions  affecting  the  Canal  Zone,  be  sub¬ 
ject  to  the  order  and  direction  of  such  officer  of 
the  Army.” 

The  Panama  Canal  Act  vests  complete  authority  in  the 
President  and  the  organization  to  be  established  by  him, 
not  only  to  operate  the  Canal  but  to  govern  the  Canal 
Zone  as  a  possession  of  the  United  States.  The  organiza¬ 
tion  was  required  by  the  Act  to  be  headed  by  a  governor 
who  would  be  the  chief  executive  in  charge  of  the  execu¬ 
tive  branch  of  the  government  of  the  Zone.  Congress  was 
the  legislative  body  for  the  possession  and  the  Act  pro¬ 
vided  for  a  judiciary.  Reference  to  the  Canal  Zone  Code, 
a  revision  and  codification  of  all  laws  in  effect  in  the 
Canal  Zone  and  adopted  by  Congress  in  193415  will  show 
just  how  completely  independent  the  Panama  Canal  or¬ 
ganization  is. 

On  January  27,  1914,  President  Wilson,  acting  under 
the  authority  vested  in  him  by  the  Panama  Canal  Act, 
promulgated  Executive  Order  1885  to  establish  a  perma¬ 
nent  organization  for  the  Panama  Canal.16  In  Section 
1  of  that  order  the  President  provided: 

“The  organization  for  the  completion,  mainte¬ 
nance,  operation,  government  and  sanitation  of  the 
Panama  Canal  and  its  adjuncts  and  the  government 
of  the  Canal  Zone  shall  consist  of  the  following  de¬ 
partments,  offices  and  agencies,  and  such  others  as 
may  be  established  by  the  Governor  of  the  Panama 
Canal  on  the  Isthmus  or  elsewhere  with  the  approval 
of  the  President,  all  to  be  under  the  direction  of  the 
Governor,  subject  to  the  supervision  of  the  Secretary 
of  War.” 

1548  StaL  1122. 

^Executive  Orders  Relating:  to  The  Panama  Canal,  p.  155. 
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In  the  order  the  President  set  up  the  departments  and 
offices  making  up  the  canal  organization. 

By  the  same  order  the  Isthmian  Canal  Commission 
and  the  organization  headed  by  it  were  terminated  as 
of  April  1,  1914,  and  the  newly  created  agency  then 
took  over  the  operation  of  the  canal  and  the  government 
of  the  Canal  Zone. 

Congress,  in  the  Panama  Canal  Act,  made  the  Presi¬ 
dent  responsible  for  operating  the  canal  and  governing 
the  Canal  Zone.  It  did  not  authorize  him  to  do  so 
through  an  existing  department  but  expressly  directed 
him  to  discharge  that  responsibility  through  a  Governor 
and  “such  other  persons  as  he  may  deem  competent”.  In 
Executive  Order  1885  the  President  set  up  the  organiza¬ 
tion  in  accordance  with  the  direction  of  Congress.  That 
organization  through  the  periods  here  involved  was 
known,  and  will  hereinafter  be  referred  to  as  “The  Pana¬ 
ma  Canal”. 

The  President  selected  the  Secretary  of  War  (not  the 
War  Department)  as  the  person  through  whom  he  would 
exercise  direction  of  this  separate  agency. 

Testimony  of  Major  General  Edgerton  (J.  A.  168-170, 
175),  Mr.  Wang  (J.  A.  149-154)  and  Brigadier  General 
Kramer  (J.  A.  187,  189-190),  respectively  the  former 
Governor,  Executive  Secretary  and  Supervising  Engineer 
of  The  Panama  Canal,  indicates  clearly  that  Army  offi¬ 
cers  detailed  to  the  canal  organization  were  removed 
from  their  War  Department  duty  status  and  made  em¬ 
ployees  of  The  Panama  Canal  subject  to  the  statutory 
and  other  regulations  relating  exclusively  to  that  or¬ 
ganization. 

It  will  be  seen  from  the  foregoing  that  the  organic 
Act,17  providing  for  the  operation  of  the  canal  and  the 
government  of  the  Canal  Zone,  vested  responsibility  di¬ 
rectly  in  the  President  for  such  operation  and  government 
and  established  the  organization  headed  by  the  Governor 
of  The  Panama  Canal  as  the  agency,  independent  of  any 
other  agency  or  department,  through  which  the  Presi¬ 
dent  would  discharge  his  responsibility. 

'"The  Panama  Canal  Act  of  1912.  37  Stat.  560. 
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C.  Congress,  As  Well  As  the  President,  the  Secretary 
of  War,  and  Other  Executive  and  Administrative 
Officials  of  Government,  Have  Consistently  Recog¬ 
nized  the  Panama  Canal  As  an  Independent  Agency 
Since  Its  Establishment. 

1.  Action  of  Congress  and  Its  Committees: 

In  the  Act  of  June  29,  1922,  42  Stat.  712,  to  provide 
additional  compensation  for  certain  civilian  employees 
of  the  United  States  and  the  District  of  Columbia,  the 
“Panama  Canal”  is  listed  in  Section  6  under  “Indepen¬ 
dent  Offices”.  The  “War  Department”,  including  the 
“Military  Establishment  and  all  other  field  activities 
*  #  *,*  is  listed  under  “Executive  Departments”. 

In  the  Employment  Stabilization  Act  of  1931, 18  “The 
Panama  Canal”  is  among  the  several  “independent  agen¬ 
cies”  notwithstanding  the  specific  listing  of  the  War 
Department.19 

The  Act  of  October  21,  1940, 20  established  overtime 
rates  for  compensation  to  be  paid  to  employees  “of  the 
field  services  of  the  War  Department  and  the  field  ser¬ 
vices  of  The  Panama  Canal  *  *  *”.  That  Act  also  pro¬ 
vided  that  “the  Secretary  of  War  and  the  Governor  of 
The  Panama  Canal  are  authorized  to  prescribe  for  their 
respective  services”  certain  regulations  for  overtime  em¬ 
ployment. 

In  1941  Congress  adopted  the  Overtime  Compensation 
and  Vacation  With  Pay  Act21  authorizing  the  payment 
of  overtime  compensation  to  certain  “employees  in  the 
field  service  of  the  War  Department,  The  Panama  Canal, 
the  Navy  Department,  and  the  Coast  Guard  *  *  *”. 

By  Act  approved  July  2, 1947,  Congress  provided: 

“That  the  War  Department  and  the  Navy  Depart¬ 
ment  are  authorized  to  transfer  to  the  Panama  Ca¬ 
nal ,  *  *  *  materials,  supplies,  tools,  and  equipment 
of  every  character,  including  structures,  vessels,  and 
floating  equipment,  which  are  surplus  to  the  needs 
of  the  department  having  title  thereto  and  which 

i*46  Stat.  1084.  29  U.  S.  C.  48-48g. 

i<»See  Section  48a  defining:  various  terms  used  in  the  Act. 

*>Ch.  903,  54  Stat.  1205. 

21  Act  June  3.  1941.  55  Stat.  241. 
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may  be  certified  by  the  Governor  of  the  Panama 
Canal  as  necessary  for  care,  maintenance,  opera¬ 
tion,  improvement,  sanitation,  and  government  of 
the  Panama  Canal  and  Canal  Zone.”22 

The  three  statutes  last  cited  were  passed  while  the 
Commanding  General  was  authorized  to  exercise  di¬ 
rection  over  the  Governor. 

On  July  2,  1947,  Mr.  Potts  of  the  Committee  on  Mer¬ 
chant  Marine  and  Fisheries,  submitted  a  report  of  a 
sub-committee  which  visited  and  made  a  study  of  the 
Canal  Zone,  its  government  and  administration.23  On 
page  5  of  the  report  The  Panama  Canal  is  accurately  de¬ 
scribed  as  follows : 

“The  organization  for  the  operation  and  mainte¬ 
nance  of  the  Canal  and  for  the  government  of  the 
Canal  Zone  was  established  by  the  President  in  con¬ 
formity  with  the  provisions  of  the  Panama  Canal 
Act  of  August  24,  1912.  Responsibility  and  con¬ 
trol  of  the  Canal  organization  are  centered  in  the 
Governor  of  the  Panama  Canal  who  is  also  Presi¬ 
dent  of  the  Panama  Railroad  Company,  which  is 
an  adjunct  to  the  Canal  organized  as  a  wholly  owned 
Government  corporation  chartered  under  the  laws 
of  the  State  of  New  York.  While  the  Panama  Canal 
is  an  independent  establishment  in  the  Government 
service  directly  under  the  President,  the  Secretary 
of  War  has  been  designated  to  represent  the  Chief 
Executive  in  the  administration  of  Canal  Affairs. 
By  Executive  Order  dated  September  5,  1939,  the 
commanding  general  of  the  Panama  Canal  Depart¬ 
ment,  United  States  Army,  has  exercised  final  au¬ 
thority  over  the  operation  of  The  Panama  Canal  and 
its  related  activities,  including  the  control  and  gov¬ 
ernment  of  the  Canal  Zone,  with  the  government  of 
the  Panama  Canal  subject  to  the  commanding  gen¬ 
eral’s  authority  and  orders.” 

In  Section  1  of  the  Act  of  September  26,  1950  (64 
Stat.  1038)  Congress  itself  characterized  the  organiza¬ 
tion  established  under  the  Panama  Canal  Act  of  1912  as 

2261  Stat.  243. 

-'3Report  No.  781.  House  of  Representatives.  80th  Congress,  1st  Session. 


“the  independent  agency  of  the  United  States  heretofore 
known  as  the  Panama  Canal  *  #  *”  and  renamed  that 
independent  agency  the  “Canal  Zone  Government”.  It 
also  renamed  the  Panama  Railroad  Company  the  “Pana¬ 
ma  Canal  Company”. 

Conclusive  evidence  of  Congressional  intent  in  this  re¬ 
gard  is  found  in  the  Renegotiation  Act  of  1951  and  its 
history.24  This  Act  originated  as  H.  R.  1724,  82nd  Con¬ 
gress,  2nd  Session.  As  it  passed  the  House  on  January 
23, 1951,  it  applied  to  contracts  with  departments  named 
in  Section  103  (a)  which  included  the  “Department  of 
Defense,  the  Department  of  the  Army,  the  Department 
of  the  Navy,  the  Department  of  the  Air  Force,  the  De¬ 
partment  of  Commerce,  the  General  Services  Adminis¬ 
tration,  the  Atomic  Energy  Commission,  and  such  other 
agencies  of  the  Government  exercising  functions  in  con¬ 
nection  with  the  National  Defense  as  the  President  shall 
designate”.  It  did  not  include  The  Canal  Organization.25 
In  this  it  was  the  same  as  the  1942  Act  as  amended. 

The  legislative  history  of  adding  the  Canal  Organiza¬ 
tion  to  the  bill  after  it  passed  the  House  is  very  sig¬ 
nificant.  After  passing  the  House  with  no  reference  to 
the  Canal  organization,  H.  R.  1724  was  reported  from  the 
Senate  Committee  on  Finance  with  certain  amendments 
and  recommended  to  pass.26 

The  Honorable  Francis  Case,  United  States  Senator 
had  testified  in  the  court  below  over  the  Contractor’s 
objection  in  an  attempt  by  the  Government  to  show  by 
that  unorthodox  means  that  the  Renegotiation  Act  as 
originally  passed  (1942)  was  intended  to  apply  to  con¬ 
tracts  made  by  the  Panama  Canal.  (The  Court  reserved 
its  ruling  on  the  admissibility  of  this  evidence  and  ob¬ 
viously  could  not  and  did  not  give  it  any  weight  in  its 
decision.)  On  February  19,  1951,  Senator  Case,  on  the 
floor  of  the  Senate,  referred  to  his  testimony  in  this 
case  and  raised  the  question  as  to  whether  it  would  be 
necessary  “to  mention  the  Panama  Canal,  in  view  of 

24 Act  March  23.  1951.  Public  Law  No.  9.  82nd  Congress.  1st  Session. 

25See  pages  1  and  2  of  “Hearings  before  the  Committee  on  Finance, 
United  States  Senate."  on  H.  R.  1724,  January  31  and  February  2.  1951. 

2«Senate  Report  No.  92.  82nd  Congress.  1st  Session. 
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the  language  in  Section  102  (of  the  1951  act)  which 
makes  the  title  applicable  to  departments  specifically 
named’’  (97  Cong.  Rec.  1327).  Senator  Case  further  com¬ 
mented  that  he  did  not  know  whether  the  Canal  came  un¬ 
der  a  department  by  reason  of  a  reorganization  act.  Sena¬ 
tor  George  expressed  the  belief  that  the  “Canal  Zone” 
had  been  brought  under  a  department  by  a  reorganiza¬ 
tion  act  and  thus  brought  within  the  application  of 
the  proposed  act  but  said  he  was  not  certain  (97  Cong. 
Rec.  1327).  It  was  agreed  that  the  matter  be  checked 
and  that  the  Canal  Zone,  “by  its  official  designation,” 
be  inserted  in  the  bill  if  found  necessary  (97  Cong.  Rec. 
1327).  Later  in  the  day  the  following  took  place  (97 
Cong.  Rec.  1935) : 

“Mr.  George.  Mr.  President,  it  will  be  recalled 
that  when  section  103  on  page  5  of  the  bill  was  read 
for  an  amendment  the  question  arose  upon  the  in¬ 
quiry  of  the  distinguished  Senator  from  South  Da¬ 
kota  (Mr.  Case),  who  has  been  very  interested  in 
renegotiation  contract  legislation  in  the  House 
through  the  years,  whether  or  not  the  Panama  Ca¬ 
nal  was  included  or  covered  by  virtue  of  any  of  the 
renegotiation  acts.  The  information  I  now  have  is 
that  if  we  wish  to  cover  the  Panama  Canal  and  the 
head  of  the  Panama  Canal  in  subsection  (b),  amend¬ 
ments  should  be  made.  I  therefore  offer  the  amend¬ 
ment  that,  after  the  comma  in  line  10  on  page  5  the 
words  ‘Panama  Canal’  be  inserted  in  subsection 
(a). 

“The  Presiding  Officer.  Without  objection,  the 
amendment  is  adopted. 

“Mr.  George.  And  to  perfect  it,  I  offer  an  amend¬ 
ment,  after  the  comma  in  line  19  in  subsection  (b) 
to  insert  ‘the  head  of  the  Panama  Canal’. 

“Mr.  Case.  Mr.  President,  I  wish  to  thank  the  dis¬ 
tinguished  Senator  from  Georgia  for  his  considera¬ 
tion  in  going  into  this  matter.  It  came  to  my  atten¬ 
tion  in  a  case  involving  several  million  dollars  for  the 
third  set  of  locks  in  the  Panama  Canal  and  I  think 
it  is  wise  now  to  take  care  of  it.  I  thank  the  Senator 
for  the  consideration  he  has  given  the  matter.” 
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The  bill  then  went  to  conference  where  the  reference 
to  The  Panama  Canal  was  changed  to  “the  Canal  Zone 
Government,  the  Panama  Canal  Company  *  *  *”. 

Mr.  Doughton,  Chairman  of  the  House  Committee  on 
Ways  and  Means,  in  explaining  the  conference  report 
stated  (p.  2274) : 

“Some  of  the  principal  amendments  made  by  the 
Senate  and  accepted  by  the  House  conferees  are — 
“First.  Adding  to  the  departments  whose  con¬ 
tracts  would  be  subject  to  renegotiation  the  Recon¬ 
struction  Finance  Corporation,  the  Canal  Zone  Gov¬ 
ernment,  and  the  Panama  Canal  Company,  and  the 
Housing  and  Home  Finance  Agency.” 

The  action  taken  by  the  Senate  prompted  by  Senator 
George,  Chairman  of  the  Committee  which  reported  the 
bill,  demonstrates  conclusively  that  neither  Senator 
George  nor  the  other  members  considered  the  Canal  or¬ 
ganization  to  be  covered  by  inclusion  of  the  “Depart¬ 
ment  of  the  Army”  and  it  follows  that  it  was  likewise 
not  covered  in  the  Renegotiation  Act  of  1942  by  inclusion 
of  the  same  “Department”  then  called  the  “War  Depart¬ 
ment”.  See  State  ex  rel.  Barrett  v.  First  National  Bank 
( 1923 ) ,  297  Mo.  397,  249  S.  W.  619,  30  A.  L.  R.  918;  First 
National  Bank  in  St.  Louis  v.  State  of  Missouri  (1923), 
263  U.  S.  640,  658,  44  S.  Ct.  213, 216. 

2.  Executive  Orders  and  Other  Statements  of  the  Presi¬ 
dent. 

On  July  5,  1941,  the  President  by  Executive  Order 
No.  8817  (6  F.  R.  3265)  prescribed  regulations  permit¬ 
ting  the  “Secretary  of  War,  the  Secretary  of  the  Navy, 
the  Secretary  of  the  Treasury,  and  the  Governor  of  The 
Panama  Canal,  to  authorize  compensation  in  lieu  of  an¬ 
nual  leave,”  to  “employees  of  the  field  services  of  the  War 
Department,  the  Navy  Department,  the  Coast  Guard,  and 
The  Panama  Canal,”  whose  services  could  not  be  spared. 

On  December  27,  1941,  the  President  issued  Executive 
Order  No.  9001  (6  F.  R.  6787)  authorizing  the  War  De¬ 
partment,  the  Navy  Department,  and  the  Maritime  Com- 
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mission  to  make,  modify  and  amend  contracts  without 
the  competitive  bidding  required  in  peacetime. 

On  January  14,  1942,  the  President  issued  Execu¬ 
tive  Order  No.  9023  (7  F.  R.  302)  extending  the  same 
authority  to  other  agencies  including  “The  Panama  Ca¬ 
nal”.  The  issuance  of  Executive  Order  No.  9023  so  soon 
after  the  issuance  of  Executive  Order  No.  9001  empha¬ 
sizes  the  fact  that  the  President  did  not  consider  that 
The  Panama  Canal  had  authority  to  negotiate  contracts 
under  Order  No.  9001  giving  that  authority  to  the  War 
Department. 

The  orders  referred  to  were  all  issued  by  the  President 
during  the  period  when  the  Commanding  General,  by  the 
President’s  own  order,  had  authority  to  direct  and  con¬ 
trol  the  Governor  and  his  organization. 

On  January  31,  1950,  the  President  transmitted  to  the 
Speaker  of  the  House  of  Representatives  a  Report  and 
Recommendation  of  the  Bureau  of  the  Budget  with  re¬ 
spect  to  the  organization  and  operation  of  The  Panama 
Canal.27  In  the  report  the  Director  of  the  Bureau  of  the 
Budget  says  (P.  4  of  Document  No.  460) : 

“The  Panama  Canal  is  at  present  an  independent 
agency  headed  by  a  Governor  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the 
Senate.  Although  the  President  has  delegated  gen¬ 
eral  supervisory  authority  over  the  Panama  Canal  to 
the  Secretary  of  the  Army,  the  agency  is  not  legally 
a  part  of  the  Department  of  the  Army  or  the  De¬ 
partment  of  Defense.” 

3.  Orders  and  Reports  of  the  Secretary  of  War. 

In  the  Annual  Report  of  the  Secretary  of  War  for  the 
fiscal  year  ended  June  30,  1939,  the  Secretary  said  (p. 
11): 

“The  Panama  Canal  is  an  independent  establish¬ 
ment  of  the  United  States  Government.  The  Secre¬ 
tary  of  War  is  charged  with  supervision  of  the  main¬ 
tenance  and  operation  as  well  as  the  defense  of  the 

Document  No.  460.  House  of  Representatives.  81st  Congress,  2nd 
Session. 
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Panama  Canal.  The  Governor  is  the  chief  adminis¬ 
trative  officer  of  this  activity.  He  has  complete  ex¬ 
ecutive  authority  over  the  Canal  and  its  operations, 
subject  to  the  orders  of  the  President  issued  through 
the  Secretary  of  War.” 

On  May  9,  1945,  while  the  commanding  general  still 
had  authority  over  the  Governor,  the  Secretary  of  War 
directed  a  letter  to  the  Chairman,  Committee  on  Expen¬ 
ditures  in  the  Executive  Departments,  House  of  Repre¬ 
sentatives.  This  letter,  prepared  and  sent  in  connection 
with  the  bill  to  provide  for  financial  control  of  govern¬ 
ment  corporations,  is  set  forth  on  pp.  59-63  of  Report 
No.  856  in  the  House  of  Representatives,  79th  Congress, 
1st  Session.  In  his  letter  the  Secretary  of  War  says: 

*  *  The  organization  for  the  operation,  main¬ 
tenance,  and  sanitation  of  the  Panama  Canal  and 
the  government  of  the  Canal  Zone  and  the  numer¬ 
ous  subsidiary  functions  and  facilities  incident 
thereto,  consists  of  two  complementary  main  parts, 
each  with  well  defined  functions,  but  both  under  the 
same  general  direction,  as  follows : 

“(a)  The  Panama  Canal,  an  independent  Gov¬ 
ernment  Agency,  under  the  direction  of  the  Secre¬ 
tary  of  War  but  not  a  part  of  the  War  Department. 

*  *  #  yy 

4.  Recognition  of  Independent  Status  by  Other 

Authorities. 

In  the  Budget  for  the  fiscal  year  ending  June  30, 1941, 
at  page  A-118,  the  following  language  is  found: 

“The  estimates  for  the  fiscal  year  1941  for  ‘Emer¬ 
gency  National  Defense’  total  $302,151,361  and  call 
for  appropriations  of  $133,921,166  for  the  War  De¬ 
partment;  $123,932,540  for  the  Navy  Department; 
$7,809,655  for  the  Coast  Guard,  Treasury  Depart¬ 
ment;  $2,488,000  for  the  Federal  Bureau  of  Inves¬ 
tigation,  Department  of  Justice,  and  $34,000,000  for 
the  Panama  Canal  *  * 

At  page  673  of  the  Budget  for  the  fiscal  year  ending 
June  30,  1945,  in  a  chapter  including  appropriations  for 
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“Civil  Functions  of  the  War  Department”  and  for  “The 
Panama  Canal”,  there  is  the  following  explanatory  state¬ 
ment: 

*  “The  civil  functions  administered  by  the  War  De¬ 
partment  consist  of  a  group  of  activities  only  in¬ 
directly  related  to  the  active  Military  Establish¬ 
ment  and  are  gathered  under  a  separate  head  in  the 
Budget  to  delineate  them  from  Army  activities. 

“Appropriations  for  the  Panama  Canal  are  in¬ 
cluded  in  this  chapter  of  the  Budget,  because  The 
Panama  Canal,  while  not  a  part  of  the  War  Depart¬ 
ment,  is  under  direct  supervision  of  the  Secretary  of 
War.” 

The  Budget  for  the  fiscal  years  ending  in  1946,  1947 
and  1948  contain  explanatory  statements  identical  to 
those  in  the  1945  Budget.2* 

The  Acts  of  Congress,  Executive  Orders  of  the  Presi¬ 
dent,  Statements  of  the  Secretary  of  War,  and  other 
statements  and  rulings  above  reviewed  show  that  The 
Panama  Canal  has  been  recognized  since  its  organiza¬ 
tion  by  those  responsible  for  establishing  it  and  directing 
its  activities,  to  be  an  independent  agency  and  not  a 
part  of  the  War  Department  or  of  any  other  department 
or  agency.  Certainly  the  Secretary  of  War,  as  head  of 
the  War  Department,  was  in  a  position  to  know’  whether 
or  not  The  Panama  Canal  was  a  part  of  his  department, 
and  various  of  the  secretaries,  in  their  official  orders,  re¬ 
ports,  and  correspondence  hereinbefore  reviewed,  have 
said  clearly  that  it  was  not,  b^t  that  it  was  an  indepen¬ 
dent  government  agency.  To  the  same  effect  are  the  vari¬ 
ous  Executive  Orders  of  the  President  of  the  United 
States.  All  the  foregoing  demonstrates  that  the  status 
of  The  Panama  Canal  as  an  independent  agency  is  real 
and  substantial  and  not  merely  technical  or  fanciful. 


2SSee  p.  651  of  the  1946  Budget;  p.  648  of  the  1947  Budget  and  p.  827 
of  the  1948  Budget. 


35 


D.  The  Act  of  Congress  Authorizing  Contract  No. 
PCIp-571  and  the  Form  of  the  Contract  Itself  Show 
the  Independent  Status  of  the  Panama  Canal. 

Contract  PClp-571  is  identified  as  a  contract  made  by 
The  Panama  Canal  agency  by  the  symbol  “PC”  as  dis¬ 
tinguished  from  the  symbol  “W”  used  by  the  War  De¬ 
partment.28 

The  Act  authorizing  the  construction  of  additional 
facilities  (Third  Locks)  on  the  Canal  Zone30  authorized 
the  Governor  to  prosecute  the  work  under  the  super¬ 
vision  of  the  Secretary  of  War,  substantially  in  accord¬ 
ance  with  the  plans  set  forth  in  the  Governor’s  Report 
to  Congress,  dated  February  24,  1939,  and  authorized 
the  Governor  of  The  Panama  Canal,  with  approval  of  the 
Secretary  of  War,  “to  authorize  the  making  of  any  and 
all  contracts  necessary  for  the  prosecution  of  the  work 
*  *  Congress  then  provided  in  paragraph  2  of  the  Act: 

“Notwithstanding  any  other  provisions  of  law,  and 
except  as  otherwise  provided  in  this  Act,  all  pur¬ 
chases  and  contracts  for  supplies  or  for  services,  ex¬ 
cept  for  personal  services,  shall  be  made  by  The 
Panama  Canal  after  advertising,  in  such  manner 
and  at  such  times,  sufficiently  in  advance  of  open¬ 
ing  of  bids,  as  the  Governor  or  his  duly  authorized 
representative  in  the  United  States  shall  determine 
to  be  adequate  to  insure  notice  and  opportunity  for 
competition.” 

Pursuant  to  this  authority,  The  Panama  Canal  with 
the  approval  of  the  Secretary  of  War,  entered  into  Con¬ 
tract  PClp-571  for  excavation  of  the  New  Gatun  Locks 
Structure,  South  Approach  Channel  and  Appurtenant 
Works.  The  definitive  contract  was  on  U.  S.  Standard 
Form  No.  23  requiring  execution  by  the  contracting  of¬ 
ficer  and  approval  by  the  head  of  the  department.  The 
contract  was  executed  on  behalf  of  the  United  States  as 
of  January  6,  1941,  by  T.  B.  Larkin,  Supervising  En¬ 
gineer  of  The  Panama  Canal  as  contracting  officer  and 
approved  February  20,  1941,  by  R.  A.  Wheeler,  Acting 

-*EX8.  3-C,  13-M,  14-N  and  Tr.  229-230. 

*>Act  August  11.  1939.  53  Stat.  1409. 
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Governor  of  The  Panama  Canal  as  head  of  the  depart¬ 
ment. 

E.  Funds  Appropriated  for  the  Panama  Canal  Are  Not 
a  Part  of  War  Department  Appropriations. 

Prior  to  1921  appropriations  for  The  Panama  Canal 
were  included  in  the  acts  making  appropriations  for 
the  sundry  civil  expenses  of  the  United  States  and  for 
other  purposes.31  During  all  times  here  involved  Pana¬ 
ma  Canal  appropriations  were  included  in  the  acts  mak¬ 
ing  appropriations  “for  civil  functions  administered  by 
the  War  Department  and  for  other  purposes ".  In  each 
of  these  acts  appropriations  for  The  Panama  Canal  are 
made  under  the  heading  ‘THE  PANAMA  CANAL”.32 

Quotations  from  the  Budget  hereinbefore  set  out  indi¬ 
cate  that  The  Panama  Canal  appropriations  are  included 
in  these  acts,  notwithstanding  the  fact  that  The  Panama 
Canal  is  not  a  part  of  the  War  Department,  merely  be¬ 
cause  it  is  under  the  supervision  of  the  Secretary  of  War. 
Clearly  the  appropriations  for  The  Panama  Canal  con¬ 
stitute  one  of  the  “other  purposes”  referred  to  in  the 
title  and  also  in  the  body  of  the  Act. 

As  hereinbefore  pointed  out.  Congress  on  June  29, 

1922,  made  special  appropriations  for  The  Panama  Ca¬ 
nal  as  an  “Independent  Office”  and  in  the  same  Act 
made  similar  appropriations  for  the  War  Department  as 
an  “Executive  Department”.33  On  the  very  next  day, 
June  30,  1922,  Congress  passed  the  “Act  making  appro¬ 
priations  for  the  military  and  non-military  activities  of 
the  War  Department  for  the  fiscal  year  ending  June  30, 

1923,  and  for  other  purposes”.  At  the  very  end  of  the 
Act  under  a  separate  head,  the  general  appropriations 
for  The  Panama  Canal  are  found.34 

In  presenting  its  requests  for  funds  to  Congress,  The 
Panama  Canal  develops  its  own  budget  figures,  the  Gov¬ 
ernor  forwards  them  through  the  Washington  office  of 
The  Panama  Canal  and  The  Secretary  of  War  (now 

3141  Stat.  1367,  1431. 

3-See  for  example  Act  April  28.  1942.  56  Stat.  219,  222. 

3^42  Stat.  712. 

3^42  Stat.  716.  764. 


Army)  to  the  Bureau  of  The  Budget.  The  Governor  then 
appears  with  such  of  his  own  personnel  as  he  wishes, 
for  hearings  in  the  Bureau  and  later  before  the  Con¬ 
gressional  Appropriations  Committees  (J.  A.  146-148). 
This  procedure  is  handled  exclusively  by  employees  of 
The  Panama  Canal  (J.  A.  148). 

The  Panama  Canal  appropriations  are  handled  by  the 
Treasury  Department  as  entirely  separate  and  distinct 
from  appropriations  for  the  War  Department  or  any  oth¬ 
er  agency.  Separate  accounts  are  established  in  the 
Treasury  (J.  A.  182-183).  The  Panama  Canal  funds  are 
not  disbursed  by  Army  disbursing  officers  but  by  the 
disbursing  officer  of  The  Panama  Canal  (J.  A.  201-202). 

F.  Regulations  Purporting  to  Authorize  the  Renegotia¬ 
tion  of  Panama  Canal  Contracts  Are  Invalid. 

It  is  stated  in  Section  332.6  of  The  War  Department 
Manual  for  Renegotiation  that  under  the  Panama  Canal 
Act  the  President  in  time  of  war  may  designate  an  Army 
officer  to  assume  exclusive  authority  and  jurisdiction 
over  The  Panama  Canal  and  the  government  of  the  Canal 
Zone,  and  that  by  Executive  Order  No.  8232  the  Presi¬ 
dent  has  done  so.  The  section  further  states  that  “con¬ 
tracts  by  the  Canal  Zone  are,  therefore,  treated  as  con¬ 
tracts  with  the  War  Department”. 

Significantly,  it  is  stated  that  such  contracts  will  be 
“treated  as”  contracts  with  the  War  Department  and 
not  that  they  are  contracts  “with  such  department”  or 
“made  by”  such  department,  the  language  of  the  Rene¬ 
gotiation  Act.  This  does  not  appear  to  be  an  attempted 
interpretation  of  the  Renegotiation  Act  which  clearly 
names  the  “Departments”  covered  but  rather  an  at¬ 
tempted  administrative  interpretation  of  the  Panama 
Canal  Act  and  an  Executive  Order  issued  pursuant  there¬ 
to.  Such  interpretation  is  clearly  erroneous  and  at  odds 
with  the  interpretations  of  many  other  administrative 
officials  as  well  as  those  of  Congress  itself. 

The  President  has  no  authority  under  Section  13  of 
the  Panama  Canal  Act  to  transfer  The  Panama  Canal, 
an  independent  agency,  to  the  War  Department  in  time 
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.  of  war,  and  Executive  Order  No.  8232  of  September 
»  5, 1939,  does  not  purport  to  do  so. 

Section  13  of  the  Panama  Canal  Act,35  heretofore  set 
forth  in  full,  authorizes  the  President  in  time  of  war,  or 
«  when  war  is  imminent,  to  designate  an  “Officer  of  the 
Army*’  who  shall  “assume  and  have  exclusive  authority 
and  jurisdiction  over  (a)  the  operation  of  The  Panama 
Canal,  its  adjuncts,  appendants  and  appurtenances,  and 
(b)  the  entire  control  and  government  of  the  Canal 
Zone” 

Three  separate  agencies  of  the  United  States  Govern¬ 
ment  operate  in  the  Canal  Zone:  (1)  The  Panama  Canal; 
(2)  the  Army;  and  (3)  the  Navy  (J.  A.  175).  The  Pana¬ 
ma  Canal  is  headed  by  the  Governor,  the  Army  by  the 
Commanding  General  of  the  Panama  Canal  Department 
of  the  Army,  and  the  Navy  by  the  Commandant  of  the 
Fifteenth  Naval  District  (J.  A.  175,  Tr.  193  and  The 
Panama  Canal  Act). 

It  is  apparent  from  a  reading  of  the  statute  that 
Congress,  having  in  mind  the  vital  character  of  the  Canal 
and  the  need  for  its  adequate  defense,  provided  for  the 
coordination  of  these  three  agencies  in  the  event  of  war 
or  the  imminence  of  war.  Congress  recognized  that  the 
responsibility  for  the  defense  of  the  Canal  in  the  event 
of  hostilities  would  rest  upon  the  Armed  Forces.  Be¬ 
cause  of  the  remoteness  of  the  Canal  Zone  from  Wash¬ 
ington,  Congress  further  recognized  in  drafting  the 
Panama  Canal  Act  that  it  would  be  necessary  for  the 
President  to  exercise  his  authority  and  discharge  his 
responsibility  during  the  war  or  the  imminence  of  war 
through  a  person  stationed  on  the  Isthmus.  Since  the 
defense  of  the  Canal  is  a  military  function,  the  Act  pro¬ 
vided  for  the  designation  by  the  President  of  an  “officer 
of  the  Army”.  This  action  is  entirely  logical  in  view  of 
the  fact  that  the  Governor  of  The  Panama  Canal  is  not 
himself  required  in  the  Act  to  be  a  member  of  the  Armed 
Forces.  In  fact,  the  Act  does  not  require  that  any  per¬ 
son  connected  with  the  Army  or  Navy  be  appointed  to 

^Thc  Panama  Canal  Act  of  1912,  37  Stat.  560. 
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any  position  relating  to  the  operation  of  the  Canal  and 
the  government  of  the  Canal  Zone,  except  as  provided 
in  this  Section  13. 

On  September  5,  1939,  the  President,  by  Executive 
Order  No.  8232,  4  F.  R.  3812,  designated  the  Com¬ 
manding  General  of  the  Armed  Forces  in  the  Canal 
Zone  to  assume  this  responsibility.36  The  effect  of  this 
section  and  the  order  issued  thereunder  was  not  to  trans¬ 
fer  The  Panama  Canal  to  the  War  Department  or  to 
transfer  the  duties  of  the  Governor  to  the  officer  of  the 
Army  (J.  A.  154-155).  It  merely  placed  the  Governor,  in 
the  exercise  of  his  duties,  under  the  “order  and  direc¬ 
tion”  of  that  particular  Army  officer. 

The  Commanding  General  did  not  succeed  to  the  posi¬ 
tion  of  the  Governor  nor  to  the  general  duties  and  re¬ 
sponsibilities  of  the  Governor  as  to  operation  of  the 
Canal  and  the  government  of  the  Canal  Zone  (J.  A.  155). 
The  effect  of  Executive  Order  No.  8232  was  simply  to 
designate  the  Commanding  General  as  the  person  on  the 
Isthmus  through  whom  the  President  would  exercise  the 
authority  vested  in  him  by  the  Act.  Thus,  this  officer, 
in  time  of  war  or  the  imminence  of  war,  acts  in  a  dual 
capacity;  (1)  he  is  head  of  the  Armed  Forces  on  the 
Isthmus,  and  (2)  he  has  supervisory  authority  over  The 
Panama  Canal  organization  headed  by  the  Governor.  In 
this  manner  is  effected  the  coordination  of  control  of 
the  civilian  Panama  Canal  organization  with  the  de¬ 
fense  forces  under  one  local  head. 

The  Admiral  in  charge  of  the  Fifteenth  Naval  District 
was  likewise  under  the  Commanding  General  during  the 
war  (Tr.  193).  It  would  hardly  be  argued  that  this  fact 
made  the  Fifteenth  Naval  District  organization  a  part 
of  the  War  Department.  It  merely  furthered  the  coor¬ 
dination  of  the  defense  efforts  of  the  three  agencies. 

It  has  already  been  pointed  out  in  this  brief  that  the 
authority  of  the  Secretary  of  War  (and  in  wartime 
that  of  the  Army  officer  designated  by  the  President) 

3«That  order  was  finally  revoked  February  8,  1950.  by  Executive  Order 
No.  10107.  15  F.  R.  701. 
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to  supervise  The  Panama  Canal  is  derived,  not  from  any 
law  relating  to  the  War  Department,  but  from  Con¬ 
gressional  Acts  and  Presidential  Executive  Orders  relat¬ 
ing  to  The  Panama  Canal  and  that  the  Secretary  of  War 
and  such  Army  officer  in  exercising  such  supervision, 
acts,  not  as  an  official  of  the  War  Department,  but  as  a 
representative  of  the  President.  The  situation  is  analo¬ 
gous  to  that  in  which  one  man  serves  as  an  officer  of  two 
separate  and  distinct  corporations.  He  acts  for  both  and 
supervises  both,  but  such  fact  does  not  merge  or  con¬ 
solidate  the  two  corporations. 

If  Section  332.6  of  the  War  Department  Manual  be 
considered  an  administrative  regulation,  it  is  clearly  in¬ 
valid.  The  Renegotiation  Act  specifically  names  the  de¬ 
partments  and  agencies  whose  contracts  are  renego¬ 
tiate.  The  Panama  Canal  is  not  one  of  them.  As  stated 
in  United  States  v.  Abrams  (6  Cir.,  1952),  197  F.  2d 
803,  805,  cert.  den.  344  U.  S.  855 : 

“*  *  *  In  the  regulation  the  Board  attempted  to 
confer  upon  itself  an  authority  not  granted  by  the 
statute  and  thus  ‘beyond  the  permissible  limits  of 
administrative  interpretation’  Social  Security  Board 
v.  Nierotko,  327  U.  S.  358,  66  S.  Ct.  637,  643,  90  L. 
Ed.  718.” 

In  the  cited  case,  the  Court  of  Appeals  for  the  Sixth 
Circuit  held  invalid  the  regulation  of  the  Price  Adjust¬ 
ment  Board  purporting  to  prescribe  6%  interest  on  ex¬ 
cessive  profits  due  from  contractors  when  the  Act  con¬ 
tained  no  provision  relating  to  interest.  To  the  same  ef¬ 
fect  see  United  States  v.  Bonnell  ( 9  Cir.,  1950) ,  180  F.  2d 
145,  148;  United  States  v.  Edward  Valves  Inc.  (7  Cir., 
Oct.  7, 1953),— F.  2d—. 

The  Government  in  support  of  its  claim  that  Con¬ 
tract  PClp-571  is  with  a  department  named  in  the  Rene¬ 
gotiation  Act,  relied  also  upon  a  letter  from  the  Ad¬ 
ministrator  of  Priorities  in  the  Advisory  Commission  to 
the  Council  of  National  Defense  to  the  Governor  of  The 
Panama  Canal  (Exhibit  ZZ,  J.  A.  534)  and  an  endorse¬ 
ment  dated  February  12,  1944,  by  the  Adjutant  General 
to  the  Commanding  General  of  the  Panama  Canal  De- 
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partment  (of  the  Army)  (Exhibit  NNN,  J.  A.  568-569). 
This  last  exhibit  was  allowed  in  evidence  with  a  reser¬ 
vation  as  to  whether  or  not  it  should  be  given  considera¬ 
tion  in  the  light  of  the  contractor’s  objection  that  it  re¬ 
lates  to  a  basic  communication  not  produced  by  the  Gov¬ 
ernment  and  for  other  reasons  set  forth  in  full  in  the 
transcript  (Tr.  393-395). 

Exhibit  ZZ  is  a  mere  ruling  by  Donald  M.  Nelson,  Ad¬ 
ministrator  of  Priorities,  that  priorities  should  be  is¬ 
sued  for  a  particular  program  of  The  Panama  Canal. 
That  ruling  is  based  upon  three  assumptions  heretofore 
shown  to  be  completely  erroneous.  The  Panama  Canal 
was  not  “under  jurisdiction  of  U.  S.  Army”.  It  was  not 
“an  adjunct”  of  the  War  Department,  and  its  appropria¬ 
tions  were  not  contained  in  an  exclusively  “War  Depart¬ 
ment  Appropriations  Act”. 

Exhibit  NNN  is  completely  unreliable  because  it  re¬ 
lates  to  a  basic  communication  which  the  government 
failed  to  produce  and  because  it  refers  to  several  other 
documents,  which  not  only  negative  the  conclusion  set 
forth  in  the  exhibit  but  affirm  that  asserted  by  the  con¬ 
tractor.  For  instance,  Executive  Order  No.  9023  referred 
to  in  paragraph  3  of  the  Exhibit  is  the  order  which 
brought  The  Panama  Canal  under  Executive  Order  9001, 
relating  to  contract  procedures  of  the  War  and  Navy  De¬ 
partments,  thereby  clearly  demonstrating  that  the  nam¬ 
ing  of  the  War  Department  in  Executive  Order  9001  was 
not  considered  to  cover  The  Panama  Canal. 

Reference  is  also  made  in  that  exhibit  to  a  Comptroller 
General’s  opinion  of  November  9,  1939.  That  opinion, 
while  unpublished,  is  identified  as  No.  B-6389,  issued 
to  the  Governor  of  The  Panama  Canal.  It  was  in  answer 
to  a  request  that  the  authority  extended  to  the  War  De¬ 
partment  to  enter  into  contracts  for  public  works  in  the 
Canal  Zone  upon  a  cost-plus-fixed-fee  basis  be  extended 
to  the  Panama  Canal  projects.  The  opinion  of  the  Comp¬ 
troller  General  indicates  a  very  clear  understanding  of 
the  legal  status  of  The  Panama  Canal  and  we,  there¬ 
fore,  quote  from  it  at  some  length: 
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“While  the  provisions  of  section  1  of  the  act  of 
August  7,  1939,  appear  to  relate  generally  to  public 
works  projects  located  in  Alaska  and  the  Panama 
Canal  Zone,  the  title  of  the  act  refers  to  ‘construc¬ 
tion  work  of  the  Army’,  and  in  section  2  the  specific 
references  are  to  facilities,  public  works  and  utilities 
projects  ‘of  the  War  Department’.  These  references 
taken  in  conjunction  with  the  legislative  history  of 
the  act,  and  considering  the  act  as  a  whole,  would 
appear  to  negative  the  inference  that  the  authority 
granted  by  said  act  was  intended  as  for  application 
to  the  structures,  works,  facilities,  etc.,  for  prosecu¬ 
tion  by  the  Governor  of  the  Panama  Canal  or  for 
which  appropriations  are  made  under  the  Panama 
Canal. 

“The  fact  that  the  officer  of  the  Army  command¬ 
ing  the  United  States  troops  stationed  in  the  Canal 
Zone  has  assumed  authority  and  jurisdiction  over 
the  operation  of  the  Panama  Canal  and  all  its  ad¬ 
juncts ,  appendants,  and  appurtenances,  under  Ex¬ 
ecutive  Order  No.  8232  of  September  5,  1939,  does 
not  alter  the  fact  that  public  works  projects  to  be 
prosecuted  under  Panama  Canal  appropriations  are 
projects  of  the  Panama  Canal  as  distinguished  from 
Army  public  works  projects  for  national  defense 
which  are  directly  under  the  jurisdiction  of  the  Sec¬ 
retary  of  War. 

*•***«• 

“In  view  of  the  foregoing  I  have  to  advise  that  the 
provisions  of  the  act  of  August  7,  1939,  are  not  for 
application  under  existing  law  in  the  prosecution  of 
1  public  works  projects  financed  under  Panama  Canal 
appropriations.” 

The  error  in  the  War  Department  Manual  (Ex.  Ill) 
and  in  the  conclusion  reached  by  the  Adjutant  General 
(Ex.  NNN)  is  thus  conclusively  demonstrated.  The  Sec¬ 
retary  of  War  and  the  President  of  the  United  States, 
who  are  the  superiors  of  all  War  Department  personnel, 
have,  as  heretofore  set  forth,  repeatedly  recognized  that 
The  Panama  Canal  is  an  agency  independent  cf  the  War 
Department.  Likewise,  Major  General  Glen  E.  Edgerton, 
who  served  the  Panama  Canal  as  both  Governor  and 
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Engineer  of  Maintenance  over  a  period  of  eight  years, 
emphasized  the  independent  status  of  The  Panama 
Canal.  While  testifying  in  this  case,  he  was  asked  wheth¬ 
er  or  not  the  plans  for  the  Third  Locks  were  prepared 
“by  employees  of  The  Panama  Canal  or  employees  of 
the  War  Department?”  He  answered,  “of  the  Panama 
Canal.  The  entire  operation  was  in  the  Panama  Ca¬ 
nal”  (J.  A.  171).  Brigadier  General  Hans  Kramer,  who 
was  on  military  duty  in  the  Canal  Zone  in  1924  (J.  A. 
189),  was  placed  on  the  detached  officers’  list  of  the 
War  Department  and  was  sent  back  to  the  Canal  Zone 
in  1939  (J.  A.  186,  187)  where  he  served  as  First  Assis¬ 
tant  Supervising  Engineer  in  Charge  of  the  Third  Locks 
Project  until  September  1942.  Describing  the  difference 
in  his  status  on  the  two  occasions  of  his  service  in  the 
Canal  Zone,  General  Kramer  testified  (J.  A.  189) : 

“Q.  When  next  did  you  serve  in  the  Canal  Zone? 

A.  My  next  tour  of  duty  in  Panama  commenced 
in  November  1939. 

Q.  Were  you  on  detached  duty  at  that  time? 

A.  I  was  on  detached  duty  on  the  detached  of¬ 
ficers’  list,  having  been  directed  by  the  War  Depart¬ 
ment  orders  to  report  to  the  Governor  of  the  Panama 
Canal  for  duty. 

Q.  In  what  way  did  your  service  at  that  time 
differ  from  your  service  in  1924? 

A.  My  service  in  1924  was  strictly  military  ser¬ 
vice,  as  a  soldier.  My  service  under  the  Governor  be¬ 
came  that  essentially  of  a  civilian. 

Indeed  I  was  promptly  notified  that  I  was  being 
given  a  civil  service  grade  or  rating,  a  P-5 — I  don’t 
remember  the  exact  designation — and  a  position 
number  on  the  rolls  of  the  Panama  Canal  and  a  pay 
rate  corresponding  thereto  as  established  by  Pana¬ 
ma  Canal  regulations. 

As  a  result  of  that,  that  pay  rate  being  slightly  in 
excess  of  my  Army  pay,  I  would  get  my  Army  pay 
and  get  the  difference  between  the  two  rates  from 
the  Panama  Canal  disbursing  officer  monthly.” 

Since  The  Panama  Canal  is  independent  of  any  de- 
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partment  named  in  the  Renegotiation  Act  of  1942  as 
amended,  the  contractor’s  contract  PClp-571  is  not  re- 
negotiable.  Administrative  determinations  must  have  a 
basis  in  law  and  must  be  within  the  granted  authority. 
Social  Security  Board  v.  Nierotko  ( 1946 ) ,  327  U.  S.  358, 
369,  66  S.  Ct.  637,  643. 

IV. 

THE  RENEGOTIATION  ACT  DOES  NOT  COVER  CON¬ 
TRACT  PClp-571  BECAUSE  IT  IS  NOT 
A  WAR  CONTRACT 

The  Renegotiation  Act  covers  only  contracts  directly 
related  to  the  conduct  of  the  war  and  its  success.  Con¬ 
tract  PClp-571  is  not  such  a  war  contract. 

The  Third  Locks  Project,  given  impetus  by  a  Con¬ 
gressional  resolution  in  1936,  ordered  the  Governor  of 
The  Panama  Canal  (not  the  War  Department)  to  inves¬ 
tigate  the  best  means  of  adding  to  the  capacity  of  the 
Canal,  “for  future  needs  of  interoceanic  shipping”  and 
to  plan  additional  locks.37 

In  compliance  with  this  order  The  Panama  Canal  per¬ 
sonnel  drew  plans  and  specifications  for  the  Third  Locks, 
which  the  Governor  forwarded  and  recommended  in  his 
report  of  February  24,  1939  (J.  A.  171;  53  Stat.  1409). 
This  recommendation  grew  into  The  Third  Locks  Act,3* 
which  called  for  enlarging  the  Panama  Canal  and  or¬ 
dered  the  governor  to  let  contracts  through  competitive 
bidding,  which  was  the  normal  “peacetime  contracting 
basis”  of  the  Panama  Canal  and  the  manner  in  which 
contract  PClp-571  was  let  (J.  A.  199).  However,  because 
of  the  war,  most  of  the  Third  Locks  Project  was  ter¬ 
minated  although  contract  PClp-571  was  allowed  to  go 
to  completion  in  1943  because  it  did  not  require  scarce 
materials,  fuel  or  shipping  facilities  and  was  well  along 
toward  completion  ( J.  A.  173, 174 1 . 

The  power  of  Congress  to  enact  the  Third  Locks  Act 
comes  from  Art.  IV,  Sec.  3  of  the  Constitution,  and  Art. 
I,  Sec.  8,  giving  Congress  limitless  power  over  the  ter- 

;i"Pub.  Res.  May  1.  1936.  49  Stat.  1256. 

3* Act  Aup.  11.  1939.  53  Stat.  1409. 
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ritories  and  possessions.39  Certainly  this  was  not  the  ex¬ 
ercise  of  a  war  power. 

The  Renegotiation  Act  itself  speaks  only  of  “war 
contracts”  (see  the  title  thereof) .  Renegotiating  agencies 
handling  renegotiable  contracts  were  instructed  that 
they  must  take  into  account  ‘‘normal  pre-war  earnings 
and  comparison  of  war  and  peacetime  products”,  and 
“nature  and  extent  of  contribution  to  the  war  effort” 
(R.  A.  Sec.  403  (a)  (4)). 

Note  11  of  the  Supreme  Court’s  opinion  in  Lichter  v. 
United  States  (1947),  334  U.  S.  742,  770,  68  S.  Ct.  1294, 
1309,  contains  a  full  list  of  the  numerous  debates  and 
public  hearings  held  relative  to  the  Act. 

The  Lichter  opinion  settles  the  construction  of  the  Re¬ 
negotiation  Act  as: 

1.  An  act  to  stimulate  production  for  the  successful 
conduct  of  the  war  by  freeing  contracting  procedures. 

2.  An  act  limited  in  scope  and  purpose  to  contracts 
let  by  the  agencies  named  in  the  Act  and  directly  re¬ 
lated  to  the  conduct  of  the  war. 

Actually,  this  only  affirms  the  position  taken  by  the 
Supreme  Court  in  earlier  renegotiation  cases  wherein 
the  issue  of  constitutionality  was  not  reached.40 

The  Tax  Court,  in  cases  both  before  and  after  the 
Lichter  decision,  has  characterized  the  Renegotiation 
Act  as  inapplicable  to  peacetime  contracts,41  applicable 
to  contracts  for  items  having  only  a  war-end  use,42  and 
as  a  unique  war  measure  aimed  only  at  war  contracts.43 

39See  DeLima  v.  Bidwell  (1901),  182  U.  S.  1.  21  S.  Ct.  743  and  Downes 
v.  Bidwell  (1901).  182  U.  S.  244.  21  S.  Ct.  770  (The  Insular  Cases); 
Hawaii  v.  Mankichl  (1903),  190  U.  S.  197;  23  S.  Ct.  781;  Dorr  v.  United 
States  ( 1904).  195  U.  S.  138.  24  S.  Ct.  808:  El  Paso  &  N.  R.  Co.  v.  Gutierrez 
0909).  215  U.  S.  87.  30  S.  Ct.  21;  and  Buscaglia  v.  Baliester  (C.  C.  A. 
1st,  1947).  162  F.  2d  805.  cert.  den.  332  U.  S.  816. 

•“’See  Macauley  v.  Waterman  S.  S.  Corp.  (1946),  327  U.  S.  540,  542. 
66  S.  Ct.  712:  and  Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch  (1947). 
331  U.  S.  752.  770.  774.  675  S.  Ct.  1943. 

‘’•‘That  statute  deals  only  with  war  contracts  and  subcontracts.  *  *  • 
It  does  not  touch  peacetime  contracts  or  those  which  pertain  to  non-war 
goods.”  Stein  Brothers  Mfg.  Co.  v.  Sec.  of  War  (1946),  7  T.  C.  863.  876-877. 

42«*The  petitioner  sold  its  products  understanding  that  they  were 
destined  for  war-end  use.  By  the  terms  of  its  Stipulation,  .the  petitioner 
thus  brought  itself  within  the  purview  of  the  statute.”  Grob  Brothers  v. 
Sec,  of  War  (1947).  9  T.  C.  495. 

*3”The  Renegotiation  Act  is  a  war  measure,  unknown  to  the  common 
law.  Its  purpose  is  to  prevent  those  engaged  in  war  contracts  from 
realizing  excessive  profits,  and  the  terms  used  therein  should,  if  reason¬ 
ably  possible,  be  interpreted  and  construed  to  give  effect  to  its  purpose  ” 
A.  P.  Dowell.  Jr.  v.  Forres tal  ( 1949) ,  13  T.  C.  845.  849. 


46 


The  attempt  here  to  apply  the  Renegotiation  Act 
to  contract  PClp-571  raises  grave  constitutional  ques¬ 
tions.  The  contract  is  property  within  the  protection 
of  the  Fifth  Amendment.  Even  war  legislation  must  meet 
the  test  of  this  Amendment.44 

There  is  always  a  positive  duty  to  construe  and  ap¬ 
ply  a  statute  in  order  to  avoid  grave  constitutional 
doubt,45  if  this  can  be  done.  The  only  way  to  avoid 
insuperable  constitutional  doubts  in  the  instant  case  is  to 
conclude  that  the  Renegotiation  Act  does  not  apply  to 
contract  PClp-571  and  to  limit  the  application  of  the  Act 
to  the  fields  which  its  legislative  and  judicial  history 
show  it  was  intended  to  cover  and  which  the  “war  pow¬ 
ers”  have  been  found  sufficiently  elastic  to  permit. 

V. 

The  War  Contracts  Price  Adjustment  Board  by  a  Bind¬ 
ing  Agreement  Which  Is  Not  Subject  to  Review:  (1) 
Placed  Contractor  On  a  Completed  Contract  Basis  of 
Accounting  Thereby  Removing  from  the  Periods  for 
W’hich  Unilateral  Determinations  Were  Made  the 
Earnings  on  Contract  PClp-571;  (2)  Exempted  Said 
Contract  from  Renegotiation. 

On  December  6,  1944,  the  Great  Lakes  Division  of  the 
Price  Adjustment  Board,  acting  for  the  War  Contract 
Price  Adjustment  Board,  commenced  renegotiation  of 
the  contractor  for  the  year  ended  December  31,  1943 
(Ex.  43).  Also  by  a  letter  (Ex.  30-DD)  mailed  January 
2,  1945,  that  division  requested  contractor  to  attend  a 
conference  concerning  the  fiscal  year  1942  ending  De¬ 
cember  31,  1942,  this  fiscal  year  having  been  assigned 
to  the  Great  Lakes  Division  iust  a  few  days  prior  there¬ 
to,  that  is,  December  30.  1944  (see  offer  of  proof,  J.  A. 
138).  It  was  then  too  late  to  commence  renegotiation  as 

»-*See  T'nlted  States  v.  L.  Cohen  Grocery  Co.  (1921).  255  U.  S.  81.  41  S. 
Ct.  298  holding:  that  the  World  War  I  Lever  Act  violated  Amendment  V 
in  purporting  to  authorize  prosecutions  for  “profiteering"  without  de¬ 
fining  the  crime  beyond  the  act  of  making  any  "unjust  or  unreasonable 
rate  or  charge”  and  charging  “excessive  prices.” 

‘•'See  Cnited  States  v.  Delaware  Jfc  Hudson  Co.  (1909),  213  U.  S.  366,  29 
S.  Ct.  527:  and  Crowell  v.  Benson  (1932).  285  U.  S.  22,  52  S.  Ct.  285,  in 
which  the  court  actually  construed  the  federal  Longshoreman’s  Act  in 
such  a  way  that  hearings  and  adjudications  under  it  would  meet  the  re¬ 
quirements  of  Amendment  V. 
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to  that  fiscal  year  (R.  A.  Sec.  403  (c)  (6) ). 

Contract  PClp-571  with  The  Panama  Canal  was  let  by 
open,  public,  competitive  bidding.  Section  403  (i)  (1) 
(E)  of  the  Renegotiation  Act  of  1943  exempted  “any 
contract  with  a  Department,  awarded  as  a  result  of 
competitive  bidding,  *  *  If  it  be  assumed  arguendo 
that  contract  PClp-571  was  with  a  “Department”  named 
in  the  Act  and  its  profits  were  subject  to  the  1943  Act, 
then  such  profits  were  statutorily  exempt.  The  Secre¬ 
tary  of  War  through  the  unilateral  determination,  sought 
to  deprive  the  contractor  of  this  statutory  right  by  at¬ 
tempting  to  renegotiate  on  an  earlier  fiscal  year  basis. 
Apparently  (although  the  reasons  are  not  given)  so  that 
the  contractor  would  receive  the  same  equitable  treat¬ 
ment  that  all  other  similarly  situated  contractors  were 
then  receiving  and  also  so  that  fiscal  year  as  distin¬ 
guished  from  individual  contract  renegotiation  could  be 
had  as  provided  under  the  1943  Act,  the  Great  Lakes  Di¬ 
vision,  Price  Adjustment  Board,  suggested  that  the  con¬ 
tractor  make  a  request  to  be  placed  on  a  completed  con¬ 
tract  basis  of  accounting,  the  effect  of  which  would  be 
to  bring  the  profits  of  contract  PClp-571  into  the  year 
1943.  Pursuant  to  that  suggestion,  such  a  request  was 
then  made  on  a  government  form  and  was  approved  by 
the  Great  Lakes  Division  acting  for  the  War  Contracts 
Price  Adjustment  Board  (Ex.  62  and  J.  A.  225).  The 
contractor  was  orally  notified  of  its  approval  (J.  A. 
225).  In  addition,  the  following  letter  was  issued  to  the 
contractor: 

“10  February  1945 

“Martin  Wunderlich  Company  & 

Okes  Construction  Company 
“Gentlemen : 

“In  connection  with  the  renegotiation  of  your 
Government  contracts  and  subcontracts  for  the  fis¬ 
cal  years  ending  31  December  1942  and  31  Decem¬ 
ber  1943,  it  has  been  determined  that  your  Panama 
contract  No.  PClp-571,  Gatun  Locks  Excavation,  is 
exempt  from  renegotiation,  and  that  in  view  of  your 
firm  requesting  renegotiation  on  a  completed  con- 
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tract  basis,  this  office  has  eliminated  all  profits,  if 
any,  made  by  you  on  the  foregoing  contract,  and 
are  not  subject  to  renegotiation. 

FOR  THE  DIVISION  ENGINEER: 

Yours  very  truly, 

H.  E.  Pollock 

Chief,  Price  Adjustment  Section.” 

It  was  never  the  practice  of  the  Great  Lakes  Division  to 
give  contractors  a  copy  of  the  approved  request  (J.  A. 
225).  The  action  of  the  Great  Lakes  Division  was  fully 
authorized  both  by  statute  and  by  Regulations  (R.  A. 
Sec.  403  (c)  (1) ;  R.  R.  301.3  (2) ). 

At  about  the  same  time  the  above  request  was  made 
and  approved,  the  contractor  entered  into  a  bilateral 
agreement  (Ex.  CCC  and  NNN)  settling  all  of  its  re¬ 
negotiation  matters  for  the  sum  of  $100,000.00.  This 
agreement  was  dated  February  10,  1945,  but  was  not 
approved  either  by  the  Great  Lakes  Division  or  in  Wash¬ 
ington.  The  Tax  Court  found  that  the  request  to  go  on  a 
completed  contract  basis  of  accounting  was  part  of  this 
bilateral  agreement,  and  therefore  it  too  had  not  received 
approval.  However,  this  finding  is  contrary  to  fact.  It 
has  not  an  iota  of  evidence  to  support  it.  Colonel  Mont¬ 
gomery,  who  approved  the  request,  stated  it  was  the  sepa¬ 
rate  step  in  arriving  at  a  bilateral  agreement  ( J.  A.  227) 
and  although  the  bilateral  agreement  was  sent  to  Wash¬ 
ington  for  approval  the  request  was  not  (J.  A.  229). 
George  Leonard,  who  submitted  the  request  on  behalf 
of  the  contractor  testified  that  the  request  was  not  a 
part  of  any  other  document  (J.  A.  254).  The  contractor 
was  notified  that  the  request  was  approved  both  by  letter 
and  orally.  No  such  action  was  had  as  to  the  bilateral 
agreement.  Although  the  government  urged  that  the  re¬ 
quest  was  part  of  and  attached  to  the  bilateral  agree¬ 
ment  as  Exhibit  B,  yet  upon  subpoena  the  government 
was  able  to  produce  the  original  of  the  approved  request 
but  not  the  original  of  the  bilateral  agreement.  If  they 
were  one  and  the  same  document  they  would  have  been 
found  together.  Obviously  they  were  separate  documents 
and  so  intended.  Further  the  Renegotiation  Regulations 
provide  that  a  “copy”  of  the  request  shall  be  attached  to 
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the  bilateral  agreement  (R.  R.  506.4). 

Under  the  circumstances  the  finding  of  the  Tax  Court 
can  be  given  no  weight.  Assuming  then,  as  we  must, 
that  the  request  was  granted,  then  any  profits  under 
contract  PClp-571  with  The  Panama  Canal  must  fall 
within  the  fiscal  year  1943.  That  would  remove  the  prof¬ 
its  of  that  contract  from  fiscal  years  1941  and  1942  which 
were  the  years  covered  by  the  unilateral  determinations. 

There  was  no  attempt  whatever  on  the  part  of  the  gov¬ 
ernment  to  rescind  its  action  placing  the  contractor  on 
a  completed  contract  basis  of  accounting  until  July  4, 
1945.  Under  neither  the  Regulations  nor  the  Statutes 
could  this  legally  be  done. 

Section  403  (c)  (1)  of  the  Renegotiation  Act  of  1943 
provides  in  part  as  follows : 

“*  *  *  The  Board  shall  exercise  its  powers  with 
respect  to  the  aggregate  of  the  amounts  received 
or  accrued  during  the  fiscal  year  (or  such  other  pe¬ 
riod  as  may  be  fixed  by  mutual  agreement)  *  *  *” 

Section  301.3  (2)  of  the  Regulations  promulgated 
thereunder  provide  in  part  as  follows : 

«•  *  *  a  contractor  who  has  used  the  completed 
contract  method  of  accounting  for  Federal  income 
tax  purposes  with  respect  to  some  of  his  construc¬ 
tion  contracts  and  subcontracts  and  who  desires  the 
use  of  such  method  with  respect  to  his  other  con¬ 
struction  contracts  and  subcontracts,  or  a  contrac¬ 
tor  who  has  not  used  such  method  of  accounting  for 
Federal  income  tax  purposes  with  respect  to  any  of 
his  contracts  or  subcontracts,  may,  nevertheless,  re¬ 
quest  that  the  completed  contract  method  of  ac¬ 
counting  be  used  for  the  purposes  of  renegotiation 
with  respect  to  all  of  his  construction  contracts  and 
subcontracts  completed  or  terminated  within  the 
fiscal  year.  If  such  request  is  approved  by  the  De¬ 
partment  to  which  the  contractor  has  been  assigned, 
the  contractor  will  be  deemed  to  have  adopted  the 
completed  contract  method  of  accounting  with  re¬ 
spect  to  such  contracts  and  subcontracts  for  the 
purposes  of  renegotiation.” 

The  effect  of  the  approval  of  such  a  request  was  of- 
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ficially  interpreted  by  the  Secretary  of  War  as  follows  :4fl 

“Approval  on  behalf  of  the  Government  of  such 
request  results  in  an  agreement  between  the  con¬ 
tractor  and  the  government  as  to  a  basis  of  account¬ 
ing  for  the  purpose  of  renegotiation  different  from 
that  on  which  contractor  keeps  his  books  and  files 
his  returns  for  tax  purposes.” 

The  Congressional  interpretation  of  this  provision  of  the 
Renegotiation  Act  is  the  same.47 

“This  amendment  permits  such  exercise  with  re¬ 
spect  to  such  other  periods  as  may  be  fixed  by  mu¬ 
tual  agreement  between  the  Board  and  the  con¬ 
tractor  or  subcontractor.  The  purpose  of  the  amend¬ 
ment  is  to  effect  an  equitable  result  in  cases  of  the 
renegotiation  of  long-term  contracts.” 

If  this  Court  should  adhere  to  its  view  that  it  has  ju¬ 
risdiction  in  these  cases  and  also  rule  that  there  are 
questions  of  fact  or  law  to  be  reviewed,  then  it  conclu¬ 
sively  follows  in  light  of  the  evidence  that  this  Court 
must  find  and  determine  that  any  profits  earned  from 
contract  PClp-571  accrued  in  the  year  1943  and  thus 
were  not  subject  to  recoupment  by  reason  of  renegotia¬ 
tion  of  an  earlier  period. 

CONCLUSION 

The  petitions  for  review  should  be  dismissed  by  this 
Court  for  lack  of  jurisdiction  or  venue;  or,  in  the  alter¬ 
native,  the  decisions  of  the  Tax  Court  of  the  United 
States  entered  on  January  31,  1952,  should  be  affirmed. 

Respectfully  submitted. 

JOSEPH  A.  MAUN. 

WILLIAM  R.  BUSCH. 

425  Hamm  Building, 

Saint  Paul  2,  Minnesota, 

HARRY  D.  RUDDIMAN, 

1620  Eye  Street  Northwest, 

Washington,  D.  C., 

Counsel  for  Respondents  on  Review. 

‘^Circular  Letter  No.  3440.  December  1,  1944,  Price  Adjustment  No. 
M  from  the  office  of  the  Chief  of  Engineers,  as  indicated  by  offer  of 
proof  (Tr.  291.  292). 

♦“Conference  Report  on  the  Revenue  Act  of  1943.  78th  Cong..  2nd  Sess.. 
Report  No.  1079.  H.  R.  p.  80. 
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©mteis  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Xos.  1 1 ami  11.44/ 

The  Secretary  of  War  of  the  United  States,  petitioner 

ON  REVIEW 

V. 

Martin  Wunderlich  Co.  (a  Partnership  Consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich.  and  Gerhard  J.  Dundlie,  Trustee  for  Robert 
Wunderlich,  Oril  Wunderlich.  Alvs  Wunderlich  and 
Joyce  Wundeklich),  of  the  City  of  St.  Paul,  State  of 
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GSntteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Nos.  11,446  and  11,447 

The  Secretary  of  War  of  the  United  States,  petitioner 

ON  REVIEW 


V. 

Martin  Wunderlich  Co.  (a  Partnership  Consisting  of 
Martin  Wunderlich,  Theodore  Wunderlich,  Anne  M. 
Wunderlich,  E.  Murielle  Wunderlich,  Marie  Wunder¬ 
lich,  and  Gerhard  J.  Bundlie,  Trustee  for  Robert 
Wunderlich,  Oril  Wunderlich,  Alys  Wunderlich  and 
Joyce  Wunderlich),  of  the  City  of  St.  Paul,  State  of 
Minnesota,  and  Okes  Construction  Company,  (a  Part¬ 
nership  Consisting  of  Day  Ores,  S.  B.  Ores,  and  C.  H. 
Palda),  of  the  City  of  St.  Paul,  State  of  Minnesota, 
Said  Two  Partnerships  Acting  as  Joint  Contractors 
and  Co-adventurers  in  the  Name  of  Martin  Wunderlich 
Company-Ores  Construction  Company,  respondents  on 
review 


REPLY  BRIEF  FOR  PETITIONER 


PRELIMINARY  STATEMENT 

The  Secretary  of  War  determined  excessive  profits  of 
$4,870,000.00  in  the  two  fiscal  years  here  involved  including 
in  renegotiation  the  stipulated  proceeds  from  Contract  571 
falling  in  each  fiscal  year. 

The  amount  of  excessive  profits  determined  by  the  Secre¬ 
tary  is  undisputed,  and  the  Tax  Court  will  determine  the 
same  amount  of  excessive  profits  if  there  is  jurisdiction  to 
renegotiate  the  proceeds  of  Contract  571  in  each  year. 


(i) 
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Petitioner’s  main  brief  pointed  out  that  the  Tax  Court 
declined  to  sustain  the  petitioner’s  determinations  of  ex¬ 
cessive  profits  on  one  expressed  ground.  That  ground  was 
that  because  Contract  571  was  not  mentioned  by  name  or 
number  in  commencing  fiscal  year  renegotiation,  there  had 
been  no  timely  commencement  as  to  it — and  hence  no  juris¬ 
diction  to  renegotiate  its  proceeds  in  the  fiscal  years  here 
involved. 

Petitioner’s  main  brief  urged  that  this  holding  is  erro- 
neous;  that  the  correct  rule  applicable  here  is  that  when 
renegotiation  is  commenced  on  a  fiscal  year  basis  it  gives 
jurisdiction  over  proceeds  of  all  contracts  falling  in  such 
fiscal  year  even  though  not  named  separately,  and  that 
the  application  of  this  rule  in  the  instant  cases  requires 
reversal  of  the  Tax  Court’s  decision  since  while  the  Tax 
Court  had  properly  found  that  renegotiation  had  been 
commenced  on  a  fiscal  vear  basis,  it  had  incorrectlv  con- 
eluded  that  it  lacked  jurisdiction  over  Contract  571  only 
because  that  contract  had  not  been  named  specifically  when 
commencing  renegotiation.  The  brief,  accordingly,  con¬ 
cluded  that  inasmuch  as  there  was  no  question  as  to  the 
amounts  of  excessive  profits  if  there  was  jurisdiction  to 
renegotiate  the  proceeds  of  Contract  571,  the  Tax  Court 
should  be  directed  to  enter  orders  determining  excessive 
profits  in  the  same  amounts  determined  by  petitioner. 

Respondents’  brief  makes  only  a  token  attack  upon  the 
point  covered  in  petitioner’s  main  brief  and  hence,  by  im¬ 
plication  at  least,  concedes  that  the  Tax  Court  decisions 
cannot  stand  upon  the  ground  relied  upon  by  the  Tax 
Court.  Instead,  respondents  attempt  to  foreclose  considera¬ 
tion  of  that  issue  bv  this  Court  bv  again  urging  lack  of 
jurisdiction  and  venue  and  further  to  justify  the  result 
reached  by  the  Tax  Court  upon  other  grounds: 

First,  respondents  urge  that  this  court  lacks  jurisdiction 
and  is  not  the  court  of  proper  venue  (Resp.  Br.  pp.  6-9). 
These  contentions  were  previously  advanced  by  respondents 
in  motions  to  dismiss  the  appeals  and  have  already  been 
rejected  by  this  Court  by  orders  dated  January  6,  1953. 
The  Supreme  Court  denied  certiorari  (345  U.  S.  950). 
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Since  these  contentions  have  been  fully  briefed,  argued 
orally  and  decided  by  the  Court,  reference  is  respectfully 
made  to  the  memorandum  filed  in  opposition  to  respondents’ 
motions  and  no  further  discussion  seems  appropriate  here. 

Second,  respondents’  attempts  to  support  the  Tax  Court 
by  urging  that  the  Renegotiation  Act  of  1942  does  not 
authorize  fiscal  year  renegotiation,  but  only  individual  or 
group  contract  renegotiation  (Resp.  Br.  pp.  11-13).  This 
issue  has  been  dealt  with  in  petitioner’s  main  brief  (pp. 
10-11),  where  it  was  pointed  out  that  fiscal  year  renego¬ 
tiation  has  been  widely  used  by  the  Secretaries  and  that 
courts  have  universally  sustained  the  authority  of  the  Sec¬ 
retaries  so  to  renegotiate.  It  should  be  noted  here,  however, 
that  respondents’  argument  falls  short  of  the  mark  for 
the  obvious  reason  that  grouping  the  income  of  contracts 
falling  into  a  fiscal  year  is  one  type  of  group  contract  re¬ 
negotiation,  and  hence  is  clearly  within  the  statutory  au¬ 
thority  of  the  Secretaries,  as  has  been  held  by  the  Tax 
Court  and  this  Court  in  many  cases  (see  detailed  dis¬ 
cussion  infra,  pp.  5-7).  The  essential  point  on  this  issue, 
which  respondents  do  not  discuss  at  all,  is  that  when  re¬ 
negotiation  is  commenced  by  calling  for  fiscal  year  infor¬ 
mation  such  commencement  is  effective  to  give  jurisdiction 
over  all  contracts  with  proceeds  in  the  fiscal  year  and  it  is 
unnecessary  to  name  each  contract  separately. 

Third,  respondents  urge,  in  a  further  effort  to  justify 
the  result  reached  by  the  Tax  Court,  that  contract  571  hav¬ 
ing  been  executed  by  the  Panama  Canal  “Bureau”  of  the 
War  Department  rather  than  by  a  better  recognized  divi¬ 
sion  (such  as  Quartermaster  Corps)  was  not  a  contract 
with  the  War  Department,  and  so  not  subject  to  renego¬ 
tiation  at  all  (Resp.  Br.  pp.  22-44).  There  is  no  express 
discussion  of  this  point  in  the  Tax  Court  opinion  and  the 
parties  do  not  agree  as  to  how  the  issue  was  disposed  of 
by  the  Tax  Court.  Petitioner  believes  that  the  Tax  Court, 
following  without  discussion  the  settled  administrative 
rulings,  treated  contract  571  as  a  War  Department  contract 
and  hence  renegotiate,  and  held  only  that  renegotiation  in 
regard  thereto  had  not  been  commenced  properly.  Re¬ 
spondents,  on  the  other  hand,  infer  that  the  Tax  Court 
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concluded  that  Contract  571  was  not  with  the  War  Depart¬ 
ment  within  the  meaning  of  the  Renegotiation  Act,  and 
hence  was  not  renegotiable.  In  any  event,  the  issue  is 
fundamental  to  the  cases  and  petitioner  has  no  objection 
to  briefing  and  arguing  the  point  at  this  time,  particularly 
since,  as  a  practical  matter,  a  decision  by  this  Court  upon 
the  issue  at  this  time  may  well  save  a  subsequent  appeal. 
Inasmuch  as  this  point  is  fully  discussed,  infra  pp.  7-30,  it 
is  sufficient  to  suggest  now  that  every  reference  to  the 
question  in  connection  with  renegotiation  supports  peti¬ 
tioner’s  position.  As  will  be  shown  below,  respondents’ 
position  is  based  entirely  upon  argument  from  collateral 
materials  relating  to  problems  completely  unrelated  either 
to  the  Renegotiation  Act,  or  the  meaning  of  the  terms  of 
that  Act. 

Fourth,  respondents  claim  that  the  Renegotiation  Act 
would  be  unconstitutional  if  it  sanctioned  renegotiation  of 
Contract  571  because,  according  to  respondents,  Contract 
571  was  not  a  “War”  contract  (Resp.  Br.  pp.  44-46).  In 
our  discussion  of  the  Panama  Canal  point,  we  will  show 
that  the  assumption  underlying  this  contention  is  erroneous 
and  that  Contract  571  was  directly  and  inextricably  a  part 
of  the  defense  and  war  effort.  Moreover,  it  has  been  stipu¬ 
lated  as  a  fact  that  Contract  571  was  not  completed  until 
October  1943  (J.  A.  733),  long  after  April  28, 1942,  the  date 
of  the  enactment  of  the  original  Renegotiation  Act.  The 
cases  previously  decided  leave  no  doubt  that  the  Renegotia¬ 
tion  Act  is  applicable  to  such  contracts  and  is  constitu¬ 
tional  as  so  applied.  See  e.g.  Lichter  v.  United  States ,  334 
U.  S.  742;  Ring  Construction  Co.  v.  Secretary,  85  App.  D.  C. 
386,  17S  F.  2d  714,  certiorari  denied  339  I\  S.  943.  In  view 
of  the  settled  law  on  this  point,  no  further  discussion  ap¬ 
pears  necessary. 

Respondents’  fifth  and  final  argument  is  that,  contrary 
to  the  express  holding  of  the  Tax  Court,  a  different  basis 
of  accounting  should  have  been  used  and  also  that  as  an 
accounting  matter  it  had  been  agreed  to  shift  the  income 
from  Contract  571  entirely  into  1943,  a  year  not  before  the 
Tax  Court  (Res.  Br.  pp.  46-50).  Both  of  these  arguments 
were  specifically  and  completely  rejected  by  the  Tax  Court 
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(J.  A.  107-8).  And  respondents’  argument  here  consists  of 
nothing  more  than  a  summary  of  the  factual  matters  argued 
to  and  rejected  by  the  Tax  Court.  The  holding  of  the  Tax 
Court  was,  in  a  word,  that  after  the  rejection  by  the  Govern¬ 
ment  of  a  proposed  bilateral  contract,  respondents  could  not 
properly  rely  upon  portions  of  such  contract.  This  hold¬ 
ing,  based  upon  the  documents  and  the  testimony  of  wit¬ 
nesses,  is  clearly  correct  (J.  A.  107).  In  any  event  the 
issue,  relating  as  it  does  to  the  method  of  accounting  to  be 
used,  is  clearly  a  matter  within  the  non-reviewable  juris¬ 
diction  of  the  Tax  Court.1  See  Psaty  &  Fuhrman  v.  Sec¬ 
retary,  87  App.  D.  C.  47,  182  F.  2d  985.  Keller  v.  United 
States,  —  App.  D.  C.  —  (October  1,  1953).  And  since  the 
matter  is  not  within  the  jurisdiction  of  this  Court,  it  would 
seem  that  respondents  are  foreclosed  from  urging  this 
Court  to  reverse  upon  this  issue  in  order  to  sustain  a  con¬ 
clusion  based  upon  another  ground. 

ARGUMENT 

I 

Respondents’  Contention  that  the  Secretary  Lacked  Authority 
to  Renegotiate  on  a  Fiscal  Year  Basis  Overlooks  the  Terms 
of  the  Renegotiation  Act. 

Respondents’  principal  attack  upon  the  Government’s 
position  that  the  Secretary  had  authority  to  renegotiate 
these  contracts  on  a  fiscal  year  basis  is  summarized  at  page 
10  of  their  brief  as  follows: 

The  government  ’s  arguments  against  these  decisions 
have  no  substance  or  foundation  since  they  assume  con¬ 
trary  to  the  applicable  statute  that  fiscal  year  renego¬ 
tiation  was  authorized  for  the  periods  here  before  the 
Court. 

This  attack  ignores  the  explicit  language  of  the  Renego¬ 
tiation  Act,  which,  on  its  face,  clearly  supports  the  Govern¬ 
ment’s  position.  As  pointed  out  in  our  main  brief  (pages 

1  These  points  were  fully  briefed  in  the  Tax  Court  and  the  briefs 
are  a  part-  of  the  record  here.  See  Record  pp.  766  et  seq.  and  888 
et  seq. 
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10-11)  the  plain  language  of  Section  403(c)(1),  granting 
authority  to  the  Secretary  to  renegotiate,  permits  renego¬ 
tiation  on  a  fiscal  year  basis  as  one  type  of  specifically 
authorized  “ group”  contract  renegotiations. 

Respondents  appear  to  urge  that  fiscal  year  renegotiation 
nevertheless  was  not  authorized  because  the  specific  words 
“fiscal  year”  were  not  used.  However,  in  addition  to  the 
administrative  construction  and  decisions  of  this  Court  and 
the  Tax  Court  supporting  the  existence  of  such  authority 
(See  our  main  brief  pp.  10-11,  19-22),  other  parts  of  the 
Renegotiation  Act  specifically  refer  to  the  Secretary’s 
authority  to  renegotiate  on  a  fiscal  year  basis.  Thus,  for 
example,  Section  403(e)(2)  of  the  Renegotiation  Act  (set 
forth  on  page  11  of  the  Appendix  to  our  main  brief)  pro¬ 
vides  : 

Any  contractor  or  subcontractor  (excluding  a  sub¬ 
contractor  described  in  subsection  (a)  (5)  (B)  ag¬ 
grieved  bg  a  determination  of  the  Secretary  made  prior 
to  the  date  of  the  enactment  of  the  Revenue  Act  of 
1943,  with  respect  to  a  fiscal  gear  ending  before  July 
1,  1943 ,  as  to  the  existence  of  excessive  profits,  which 
is  not  embodied  in  an  agreement  *  *  #.2 

Further,  Section  403(e)(2)  provides: 

•  *  *  any  such  contractor  or  subcontractor  ag¬ 

grieved  bg  a  determination  of  the  Secretary  made  on 
or  after  the  date  of  the  enactment  of  the  Revenue  Act 
of  1943,  with  respect  to  any  such  fiscal  year,  as  to  the 
existence  of  excessive  profits,  *  *  * 

In  addition,  the  limitations  on  renegotiation  contained 
in  the  Renegotiation  Act  of  1942  are  set  forth  in  terms  of 
fiscal  year  renegotiation.  See,  for  example,  Section  403(c) 
(5),  specifically  authorizing  the  filing  of  statements  on  a 
fiscal  year  basis,  and  Section  403(c)(6),  excluding  from 
renegotiation  contracts  aggregating  less  than  $100,000.00 
in  any  fiscal  year  (Appendix  to  our  main  brief  pp.  5-6;  cf. 
Lichter  v.  United  States,  334  IT.  S.  742,  747,  77S).  In  view 

2  Throughout  this  Brief,  unless  otherwise  noted,  emphasis  has  been 
supplied. 


of  the  clear  language  of  these  statutory  provisions,  re¬ 
spondents’  contention  that  the  Secretary  lacked  authority 
to  renegotiate  contracts  on  a  fiscal  year  basis  is  obviously 
unfounded.3 4 

II 

Contract  571  Was  a  Contract  With  the  War  Department  Within 
the  Meaning  of  the  Renegotiation  Act 

It  is  important  to  note  at  the  outset  that  the  issue  here 
is  whether  Contract  571  is  a  contract  with  the  War  Depart¬ 
ment  4  within  the  meaning  of  Section  403(a)  of  the  Renego¬ 
tiation  Act  of  1942,  as  amended.  See  Appendix  to  our  main 
brief  p.  1.  Although  Contract  571  was  approved  (as  re¬ 
quired  by  statute)5  by  the  Secretary  of  War  before  execu¬ 
tion  (J.  A.  581-2)  respondents  urge  that  it  is  not  a  contract 
with  the  War  Department  because  actually  executed  for 
the  United  States  by  personnel  of  the  Panama  Canal 
“Bureau”6  of  the  War  Department.  In  so  urging,  re¬ 
spondents  disregard  the  basic  issue — i.e.,  the  scope  of  the 
term  “War  Department”  as  used  in  the  Renegotiation  Act , 
and  rely  instead  on  a  number  of  statements,  rulings  and 

3  Equally  unsound  is  respondents’  claim  (Resp.  Br.  p.  17) : 

*  *  *  that  the  Tax  Court  properly  treated  these  cases  in 
the  manner  prescribed  by  Congress  and  accordingly  made  its 
redeterminations  of  the  existence  of  excessive  profits  on  the 
basis  of  individual  contracts  and  not  on  the  fiscal  year  or  over¬ 
all  basis. 

In  our  main  brief  (pages  11-19).  we  have  demonstrated  in  detail 
that  both  the  Secretary*  and  the  Tax  Court  proceeded  on  the  fiscal 
year  basis.  We  need  only  to  add  here  that  the  decision  in  each  case 
was  issued  ‘Tor  the  fiscal  year”  (J.A.  108-9).  It  may  also  be  noted 
that  respondents  have  not  attacked  our  contention  that  if  in  initiat¬ 
ing  renegotiation  on  a  fiscal  year  basis,  the  Secretary  has  authority 
to  renegotiate  on  a  fiscal  year  basis,  it  was  unnecessary  for  the 
Secretary  to  list  separately  each  contract  thereby  being  renegotiated 
(compare  petitioners  main  brief,  pages  19-23  with  respondents’ 
summary  of  argument  at  page  21  of  respondents’  brief) .  This  failure 
constitutes  in  effect  an  admission  that  the  Government’s  position  is 
sound. 

4  Section  403(a)  of  the  Renegotiation  Act,  names  a  number  of 
Departments,  but  the  War  Department  is  the  only  one  here  involved. 

5  53  Stat.  1409. 

6  Term  used  by  Senator  Clark — See  Appendix  p.  43.  Cf.  Respond¬ 
ents’  Brief  p.  5. 
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dicta  bearing  on  situations  other  than  the  Renegotiation 
Act  here  involved.  Respondents  do  not  refer  to  a  single 
authority  or  reference  relating  to  the  pertinent  Renego¬ 
tiation  Act  in  support  of  their  position. 

In  contrast,  we  will  show  below,  first,  that  the  agencies 
involved  have  consistently  construed  the  Renegotiation  Act 
of  1942,  as  amended,  as  subjecting  contracts  such  as  Con¬ 
tract  571  to  renegotiation:  second,  that  this  consistent 
interpretation  has  been  ratified  by  Congress  and  third,  that 
the  courts  should  sustain  this  construction  since  it  carries 
out  the  Congressional  intent  and  is  in  accord  with  the 
language  of  the  Renegotiation  Act. 

A.  THE  CONSISTENT  ADMINISTRATIVE  INTER¬ 
PRETATION  OF  THE  RENEGOTIATION  ACT 
OF  1942,  AS  AMENDED,  IS  THAT  CONTRACTS 
SUCH  AS  CONTRACT  571  ARE  SUBJECT  TO 
RENEGOTIATION. 

Not  only  the  agencies  involved,  but  everyone  connected 
with  the  administration  of  the  Renegotiation  Act  have  con¬ 
sistently  adhered  to  the  interpretation  that  contracts  such 
as  Contract  571,  executed  for  the  United  States  by  person¬ 
nel  of  the  Panama  Canal,  are  subject  to  renegotiation  under 
the  Act. 

1.  The  War  Department. 

Thus,  the  War  Department  and  the  Secretary  of  War 
issued  this  interpretation  at  least  as  early  as  August  1943. 
(See  War  Department  Manual  for  Renegotiation  par. 
332.6,  J.  A.  551). 

This  ruling  was  approved  by  the  Judge  Advocate  Gen¬ 
eral.  See  the  War  Department  Memorandum  of  February 
12,  1944  (J.  A.  569)  which  reads  in  part: 

2.  It  appears  from  paragraph  9,  basic  communica¬ 
tion,  that  the  Division  Engineer  is  at  present  renego¬ 
tiating  certain  contracts  between  the  War  Department 
and  the  MacDonald  Construction  Company,7  and  is 

7  The  MacDonald  contract  is  described  at  pages  54-55  of  the 
“Annual  Report  of  the  Governor  of  the  Panama  Canal — 1942”. 
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including  within  the  renegotiation  also  a  contract  be¬ 
tween  that  company  and  the  Panama  Canal.  Such  in¬ 
clusion  is  approved  and  is  in  accord  with  the  practice 
followed  in  renegotiation  in  the  United  States. 

And  the  War  Department  ruling  summarizes  a  number  of 
reasons  for  the  holding  that  Panama  Canal  contracts  are 
renegotiate  as  follows: 

4.  There  are  inclosed  two  copies  of  opinion  of  the 
Office  of  The  Judge  Advocate  General  dated  19  No¬ 
vember  1941,  which  is  also  referred  to  in  the  inclosed 
memorandum  of  11  December  1943.  The  conclusion  of 
this  opinion  that  contracts  made  by  the  Panama  Canal 
are  contracts  made  with  the  United  States  on  its  behalf 
by  the  War  Department  within  the  meaning  of  the 
then  Section  124  (i)  of  the  Internal  Revenue  Code 
dealing  with  certificates  of  necessity,  is  not  founded 
on  any  designation  bv  the  President  of  the  Panama 
Canal  as  an  agency  to  which  the  Act  should  apply. 

5.  The  memorandum  of  11  December  1943  refers  to 
various  authorities  in  support  of  the  conclusion  that 
contracts  with  the  Panama  Canal  are  renegotiable  as 
contracts  with  the  War  Department.  In  view  of  Exec¬ 
utive  Order  8232,  The  Judge  Advocate  General's 
opinion  of  19  November  1941,  the  ruling  of  the  War 
Production  Board  dated  3  Februarv  1943,  [8  F.  R. 
15S1]  the  method  Congress  lias  adopted  for  appropriat¬ 
ing  monev  for  the  Panama  ('anal  under  the  War  De- 
partment  Civil  Appropriation  Act,  and  other  matters 
referred  to  in  the  inclosed  memorandum  of  11  Decem¬ 
ber  1943,  the  War  Department  considers  that  para¬ 
graph  332.7  of  the  Joint  Renegotiation  Manual  em¬ 
bodies  a  correct  administrative  conclusion  (J.  A.  570). 

2.  The  Panama  Canal. 

The  Governor  of  the  Panama  Canal  agreed  that  Panama 
Canal  contracts  were  renegotiable  and  requested  the  Com¬ 
manding  General  to  delegate  to  him  authority  to  renegotiate 
cases  involving  Panama  Canal  contracts  (J.  A.  541).  The 
request  from  the  Governor  of  the  Panama  Canal  to  the 
Commanding  General  of  the  United  States  Army  concludes : 

3.  It  is  recommended  that  the  authority  for  rene¬ 
gotiation  of  Panama  Canal  overseas  contracts  be  dele- 
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gated  to  the  Governor,  The  Panama  Canal,  with  the 
power  of  subdelegation.  (J.  A.  542). 

Obviously,  the  Panama  Canal  could  not  have  made  such 
a  request  unless  it  had  concluded  that  Panama  Canal  con¬ 
tracts  were  contracts  with  a  “Department”  (here,  the 
War  Department)  named  in  the  Renegotiation  Act. 

3.  The  War  Contracts  Price  Adjustment  Board. 

The  Renegotiation  Act  of  1943  did  not  add  anv  new 
“Departments'”  to  the  Renegotiation  Act.  However,  the 
War  Contracts  Price  Adjustment  Board  which  (instead  of 
the  Secretaries)  was  responsible  for  administering  the 
1943  Act,  followed  the  War  Department  interpretation  that 
Panama  Canal  contracts  were  renegotiate.  See: 

Renegotiation  Regulations,  par.  1603.332  (h)  June 
7,  1 944.  9  F.  R.  6163! 

Renegotiation  Regulations,  par.  1603.332  (8)  Jan. 
26,  1945,  10  F.  R.  979. 

Thus  every  administrative  interpretation  of  the  Renego¬ 
tiation  Act  held  contracts  such  as  PClp-571  to  be  renego¬ 
tiate. 

4.  Respondents. 

The  administrative  construction  that  Panama  Canal  con¬ 
tracts  were  renegotiate  was  concurred  in,  in  most  in¬ 
stances,  by  the  contractors  who  held  contracts  with  the 
Panama  Canal  and  renegotiation  agreements  covering  in¬ 
come  from  Panama  Canal  contracts  were  signed. 

Respondents"  own  evidence  shows  that  Wunderlich  under¬ 
stood  this  to  be  the  rule.  Thus,  Respondents’  exhibit  62 
contains  a  statement  signed  by  Mr.  Wunderlich  which  says: 

[Wunderlich]  represents  as  follows: 

•  ••••*• 

(b)  that  all  of  the  contractor's  construction  con¬ 
tracts  with  a  Department  as  that  term  is  defined  in 
the  Renegotiation  Act  of  1943  *  •  *  are  as  follows: 
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Description  and  date:  PClp-571:  amount,  $11,059,* 
200.00.  ( J.  A.  485 ).s 

Thus  the  uniform  administrative  interpretation  and  prac¬ 
tice  was  that  a  Panama  Canal  contract  was  with  a  “Depart¬ 
ment,”  and  therefore  renegotiable.  Significantly,  Respond¬ 
ents  cite  no  authority  to  the  contrary. 

This  clear  and  uniform  administrative  interpretation 
should  stand  unless  respondents  can  show  either 

(1)  that  it  is  contrary  to  the  intent  of  Congress;  or 

(2)  that  it  does  violence  to  the  words  of  the  statute. 

See:  Xorwegian  Xitrogen  Prod  nets  Co.  v.  United  States, 
2SS  U.  S.  294,  315;  United  States  v.  American  Tracking  Co., 
310  U.  S.  534,  549;  Commissioner  of  Internal  Revenue  v. 
Aluminum  Company ,  142  F.  2d  663  (C.  A.  3),  certiorari 
denied,  323  IT.  S.  728. 


s  The  ‘‘Departments”  are  identical  under  the  Renegotiation  Act 
of  1943  and  the  Renegotiation  Act  of  1942  as  amended. 

Contractors  generally  understood  this  to  be  the  rule.  In  addition 
to  the  reference  to  the  MacDonald  Contract,  supra,  see  Ellicott 
Machine  Corp.  v.  United  States.  109  Ct.  Cls.  62;  72  F.  Supp.  266. 
Ellicott  sued  upon  a  contract  made  with  the  Panama  Canal.  The 
opinion  of  the  Court  of  Claims  states: 

The  plaintiff  pursuant  to  renegotiation  proceedings  and  on 
the  respective  dates  of  September  28,  1943.  and  November  13, 
1944,  entered  into  two  agreements  with  the  Government  relating 
to  the  elimination  of  excessive  profits  for  the  calendar  years 
1942  and  1943.  As  the  result  of  these,  plaintiff  repaid  to  the 
Government  certain  sums  as  excessive  profits.  (72  F.  Supp. 
269.) 

*  *  #  *  * 

The  renegotiation  agreements  which  have  been  filed  before 
us  as  documentary  evidence  on  behalf  of  defendant  in  no  wav 
specify  what  contracts  were  considered  in  the  proceedings,  and 
while  we  have  the  statement  or  admission  of  plaintiff's  counsel 
in  the  record  that  the  amount  sued  for  in  the  present  case  was 
included  in  the  renegotiation  proceedings,  there  is  absolutely 
no  evidence  as  to  how  this  sum  was  treated  and  whether  it  was 
considered  as  cost  or  income  *  *  #.  (72  F.  Supp.  270.) 
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B.  HOLDING  CONTRACT  571  R ENEGOTI ABLE  IS  IN 
ACCORD  WITH  TIIE  INTENT  OF  CONGRESS 

There  can  be  little  doubt  that  Congress  intended  con¬ 
tracts  such  as  Contract  571  to  be  renegotiate. 

At  the  outset,  it  is  to  be  noted  that  Contract  571  states 
that  it  is  authorized  by  “the  Acts  of  August  11,  1939  (53 
Stat.  1409) War  Department  Civil  Appropriation  Act, 
1941  [54  Stat.  505]  v.  (J.  A.  352).  The  legislative  history  of 
these  two  statutes  and  the  other  Appropriation  Acts  makes 
clear  not  only  that  the  “Third  Locks"  project  was  a  defense 
project,  but  also  that  the  duty  of  supervising  the  construc¬ 
tion  of  the  “Third  Locks ”  was  a  duty  imposed  upon  the 
War  Department  through  its  Head,  the  Secretary  of  War. 

1.  Congress  Intended  “  Third  Locks ”  Contracts  to  Be  War 

Department  Contracts 

The  duties  of  the  Secretary  of  War  are  specifically 
spelled  out  in  the  “Third  Locks’’  Act  which  provides  (53 
Stat.  1409) : 

*  *  *  That  the  improvement  and  enlargement  of  the 
capacity  of  the  Panama  Canal  in  the  interests  of  defense 
and  interoceanic  commerce  is  hereby  authorized  to  be 
prosecuted  by  the  Governor  of  the  Panama  Canal  under 
the  supervision  of  the  Secretarg  of  TT'ur,  *  •  • 

It  goes  on  also  to  provide  (53  Stat.  1410) : 

*  *  *  That  rates  of  compensation  in  excess  of  those 
authorized  by  law  for  other  employees  of  the  Panama 
Canal  shall  not  be  paid  without  the  approval  of  the 
Secretarg  of  War:  And  provided  further.  That  the 
Governor  of  the  Panama  Canal  with  the  approval  of  the 
Secretarg  of  TT’t/r  is  authorized  to  engage  under  agree¬ 
ment  when  deemed  necessary  expert  assistance  in  the 
various  arts  and  sciences  upon  terms  and  rates  of  com¬ 
pensation  for  services  and  incidental  expenses  in  excess 
of  the  maximum  compensation  provided  by  law  for 
employees  of  the  Panama  Canal  *  #  *. 

and  further: 

*  *  *  to  utilize  any  of  the  facilities  or  services  of 

the  Panama  Railroad  Company  upon  such  terms  and 

0  Often  referred  to  as  the  ‘‘Third  Locks”  Act. 
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conditions  as  may  be  approved  by  the  Secretary  of 
War  m  *  *.  (p.  1410). 

The  record  shows  that  Congress  did  not  expect  the  Secre¬ 
tary  of  War  to  perform  all  of  these  responsibilities  per¬ 
sonally.  Of.  27  Op.  Atty.  Gen.  432,  434.  The  Congressional 
Record  makes  it  clear  that  Congress  recognized  that  the 
facilities  of  the  War  Department  are  the  facilities  which 
the  Secretary  must  use  to  discharge  his  responsibilities; 
and  that  duties  imposed  upon  the  Secretary  of  War  are,  in 
fact,  duties  imposed  upon  the  War  Department,  and  upon 
the  Secretary  as  the  head  of  the  War  Department.  J'a 

Typical  of  the  legislative  history  are  the  following 
excerpts : 

84  Cong.  Roc.,  p.  6327 : 

Mr.  Reed.  I  think  it  would  be  more  satisfactory  if  the 
hill  should  contain  a  provision  requiring  the  approval 
of  contracts  by  the  War  Department ,  either  by  the 
Secretarv  of  War  or  bv  the  Board  of  Engineers,  *  *  * 

84  Cong.  Rec.,  pp.  10925-10926: 

Mr.  Daxaher.  Does  the  Senator  understand  that  the 
making  of  the  contract  must  be  submitted  for  the  ap¬ 
proval  of  the  Secretary  of  War? 

Mr.  Clark  of  Missouri.  There  is  no  question  on  earth 
about  that.  I  refer  the  Senator  to  the  language  above, 
in  lines  17  and  18,  “that  the  Governor  of  the  Panama 
Canal,  with  the  approval  of  the  Secretary  of  War,” 
and  so  forth.  In  other  words,  that  is  the  ordinary  con¬ 
tract  for  public  works,  except  that  the  Governor  of  the 
Panama  Canal,  being  farther  removed,  is  given  per¬ 
haps  more  discretion  than  subordinate  Army  officers 
ordinarily  are  in  making  such  contracts,  but  the  ap¬ 
proval  of  the  Secretary  of  War  is  required  in  each 
rase. 

Mr.  Clark  of  Missouri.  So  far  as  the  first  sentence 
which  the  Senator  has  quoted  is  concerned,  that  merely 

Although  they  may  be  judicially  noticed,  for  the  convenience  of 
the  Court,  various  excerpts  from  the  Legislative  History  of  the 
“Third  Locks”  Act  are  attached  as  Appendix  A  infra  pp.  33-45. 
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removes  this  contract  from  the  ordinary  operation  of 
projects  with  the  War  Department  because  of  the  dis¬ 
tance  from  the  United  States.  In  other  words,  instead 
of  having  the  bureau  of  the  TF^r  Department  attend 
to  the  advertising  and  submit  the  bids,  it  merely  trans¬ 
fers  the  authority  to  another  bureau  of  the  Tl'«r  De¬ 
partment.  to  wit.  the  Panama  Canal  Authority,  which 
is  on  the  scent'. 

•  **##*• 

Mr.  Clark  of  Missouri.  Mr.  President,  I  do  not  be¬ 
lieve  that  the  War  Department  would  feel  justified  in 
entering  upon  a  construction  of  such  magnitude  if  they 
were  limited  as  to  the  initial  expenses  the  first  year. 
1  know  that  if  I  were  Secretary  of  TTVr  I  would  not. 

2.  The  Appropriation  Acts  Show  that  Congress  Intended 
Panama  Canal  Contracts  to  Be  War  Department 
Contracts 

The  understanding  of  Congress  that  the  duties  imposed 
hy  the  “Third  Locks"  Act  upon  the  Secretary  were  duties 
of  the  War  Department  is  further  shown  hy  the  Appropria¬ 
tion  Acts  by  which  funds  were  made  available  for  the 
project.10 

These  Appropriation  Acts  are: 

War  Department  Civil  Appropriation  Act,  1941  (54 
Stat.  505). 

War  Department  Civil  Appropriation  Act,  1942  (55 
Stat.  190). 

Third  Supplemental  National  Defense  Appropria¬ 
tion  Act  of  1942  (55  Stat.  810). 

War  Department  Civil  Appropriation  Act,  1943  (56 
Stat.  219). 

In  each  of  the  War  Department  Civil  Appropriation  Acts, 
the  appropriation  for  the  Panama  Canal  is  carried  as  one 
of  the  items  of  “Civil  Functions  administered  by  the  War 
Department  and  for  other  purposes".10" 

10  For  the  convenience  of  the  court,  various  excerpts  from  the 
legislative  history  of  the  Appropriation  Acts  are  attached  as 
Apnandix  B.  infra,  pp.  46-65. 

10a  Respondents’  brief  attempts  to  derive  some  comfort  from  the 
words  “and  for  other  purposes”.  These  words  are.  of  course,  purely 
formal  since  even*  general  Appropriation  Act  carries  there  words  in 
the  title.  Sec.  for  instance:  56  Sat.  23.  56  Stat.  37.  56  Stat.  53,  56 
Stat.  330.  56  Stat.  362.  56  Stat.  611.  56  Stat.  9S0.  55  Stat.  366,  55 
Stat.  303.  55  Stat.  265,  55  Stat.  3.  P.  L.  2. 
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And  the  “Third  Supplemental  Defense  Act”  (55  Stat. 
810)  makes  t he  status  of  the  Panama  Canal  appropriation 
crystal  clear.  Title  III  of  this  Act,  which  is  entitled 

“Title  III — General  Appropriations”,  which  is  broken 
down  in  major  groups  including  the  War  Department  as 
follows : 11 

War  Department : 

Civil  Functions. 

Corps  of  Engineers. 

Rivers  and  Harbors. 

The  Panama  Canal. 

The  appropriation  for  the  Panama  Canal  reads: 

Maintenance  and  operation  of  the  Panama  Canal: 
For  maintenance  and  operation  of  the  Panama  Canal, 
including  the  objects  and  subject  to  conditions  specified 
under  this  head  in  the  War  Department  Civil  Appro¬ 
priation  Act,  1942,  $7,569,000  for  continuing  the  con¬ 
struction  of  special  protective  works. 

Construction,  additional  facilities,  Panama  Canal: 
In  addition  to  the  contract  authorization  in  the  amount 
of  $79,000,000  contained  in  the  War  Department  Civil 
Appropriation  Act,  1942,  the  Governor  of  the  Panama 
Canal  mav,  when  authorized  bv  the  Secretarv  of  War, 
make  or  authorize  the  making  of  contracts  prior  to 
July  1,  1943,  for  or  on  account  of  the  construction  of 
additional  facilities  for  the  improvement  and  enlarge¬ 
ment  of  the  capacity  of  the  Panama  Canal,  in  accord¬ 
ance  with  the  Act  approved  August  11,  1939  (53  Stat. 
1409),  in  an  amount  not  to  exceed  $104,000,000.  (55 
Stat.  829,  S30). 

Clearly,  Congress  considered  the  Panama  Canal  appro¬ 
priation  a  part  of  the  appropriation  for  the  War  Depart¬ 
ment. 

This  Act  became  effective  on  December  17, 1941  [55  Stat. 
810]. 

Shortly  thereafter,  in  early  1942,  the  Renegotiation  Act, 
which  became  effective  April  28,  1942  n“  was  initiated. 


11  There  are  major  groupings  entitled  “Executive  Office  of  the 
President”  and  another~“Independent  Agencies”.  There  is  no  men¬ 
tion  of  Panama  Canal  under  either. 

Jln  56  Stat.  245. 
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3.  Congress  Intended  the  Renegotiation  Act  of  1942  to 
Cover  Panama  Canal  Contracts 


It  was  the  intent  of  Congress  to  include  under  the  Rene¬ 
gotiation  Act  of  1142  Panama  Canal  contracts  such  as  Con¬ 
tract  571. 


The  Congressional  Record  makes  it  clear  that  Senator 
Case,  who  testified  in  these  proceedings,  was  the  originator 
and  principal  movant  of  the  Renegotiation  Act  (see,  e.  g. 
88  Cong.  Rec.  3137.  J.  A.  273)  and  his  testimony  leaves  no 
doubt  that  it  was  the  intent  of  Congress  to  include  as  re- 
negotiable  contracts  all  those  which  came  under  the  super¬ 
vision  of  the  Secretary  of  War,  including  Panama  Canal 
contracts  such  as  Contract  571. 


Thus.  Senator  Case  testified  that  he  had  visited  Panama 
in  1941  and  was  familiar  with  the  construction  there  (J.  A. 
284) :  that  the  first  proposals  which  later  grew  into  the 
Renegotiation  Act  were  made  in  connection  with  the  War 
Department  Civil  Functions  Appropriation  Bill  (which 
included  the  funds  of  the  Panama  Canal)  (J.  A.  276) ;  that 
the  members  of  Congress  re-examined  the  Renegotiation 
Act  from  time  to  time  to  be  sure  that  its  coverage  was 
sufficiently  broad,  and  that  amendments  were  made  to  ex¬ 
tend  the  coverage  (J.  A.  280)  and  that  Congress  believed 
that  these  amendments  “closed  the  door'’  for  all  forms 
of  defense  contracts  (.T.  A.  281).  Specifically,  in  response 
to  a  question  by  the  Court,  Senator  Case  testified: 

The  Court:  You  don't  recall  that  the  Panama  Canal 
was  specifically  mentioned  or  discussed  at  that  time? 

The  Witness:  I  think  it  probably  was  not  because  it 
would  come  under  the  Secretary  of  War.  The  Civil 
Functions  Bill,  as  I  am  sure  the  Court  recalls,  deals 
with  the  Panama  Canal.  I  had  been  a  member  of  that 
committee  for  some  time.  I  had  been  in  Panama.  T 
knew  it  was  operated  by  the  Secretary  of  War.  The 
question  simply  didn't  arise  in  our  minds. 

The  Court:  I  see.  That  answers  that  question  (J. 
A.  2S1). 


Again,  on  cross-examination.  Senator  Case  testified: 

Q.  Are  you  speaking  of  War  Department  contracts? 
A.  Whatever  was  under  the  Secretary  of  War.  The 
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amendment  referred  to  the  Secretary  of  War  as  such, 
and  he - 

Q.  That  would  be  contracts  which  would  be  assigned 
in  behalf  of  the  War  Department,  is  that  right? 

A.  Contracts  for  which  the  Secretary  of  War  would 
be  responsible. 

Q.  Which  he  would  sign  or  someone  in  that  Depart¬ 
ment  signed,  is  that  right? 

A.  Those  that  lie  would  have  jurisdiction  over. 

*  *  *  #  * 

Q.  They  expanded  France  Field  by  War  Department 
contract,  isn't  that  right  ?  Allbrook  Field  in  the  Zone? 
You  have  been  there  and  have  landed  on  that? 

A.  Yes.  It  is  a  j)Oor  field  to  land  on. 

Q.  They  had  hangars  and  troop  barracks  and  things 
like  that,  isn’t  that  right,  Senator? 

A.  Yes.  They  also  were  working  on  the  third  set  of 
locks,  excavation  work. 

Q.  That  commenced,  however,  the  plans  for  that,  con¬ 
siderably  prior  to  the  war’s  actually  breaking  out, 
isn't  that  right? 

A.  It  was  part  of  the  general  defense  effort.1"  I 
remember  the  debate  in  the  Congress  at  the  time  we 
had  the  question  on  the  third  set  of  locks.  Some  of 
that  work  was  going  on  once  when  I  was  down  there 
(J.  A.  284-285)/ 

There  can  be  no  doubt,  from  Senator  Case's  testimony, 
that  it  was  understood  that  Panama  Canal  contracts  such 
as  Contract  571  were  renegotiable  and  that  that  result  was 
intended. 

The  testimony  of  Senator  Case,  that  it  was  believed  that 
contracts  such  as  Contract  571  were  “under  the  Secretary 
of  War”  and  were  renegotiable  is  eminentlv  understand- 
able.  And  particularly  is  this  so  when  it  is  noted  that  the 
Renegotiation  Act  grew  from  a  proposal  to  “renegotiate” 
all  contracts  under  an  Appropriation  Act  which  included 
funds  for  the  Panama  Canal  and  the  “Third  Locks”  proj¬ 
ect.  (See  Hearings  before  the  Subcommittee  of  the  House 
Committee  on  Appropriations,  on  the  War  Department 

12  Contrary  to  respondents’  contention,  the  record  establishes  that 
the  “Third  Locks”  contracts  were  “defense”  contracts.  See  Ap¬ 
pendix  B  infra,  p.  46  et  seq. 
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Civil  Functions  Appropriation  Bill  for  1943,  p.  S2-S3,  Feb- 
23,  1942;  Appendix  B  infra  pp.  63-4.) 

4.  Congressional  Ratification  of  the  Administrative  Inter¬ 
pretation  by  the  Renegotiation  Act  of  1951 

It  there  were  any  doubt  as  to  Congressional  intent  as 
to  the  coverage  of  the  Renegotiation  Acts,  it  was  resolved 
by  the  Renegotiation  Act  of  1951  (P.  L.  9,  S2d  Cong.,  Cli. 
15,  1st  Sess. ;  65  Stat.  7 ;  50  U.S.C.  App.  §  1211-1233  which 
specifically  includes  the  successor  to  the  Panama  Canal. 
Respondents  argue  that  this  means  that  the  Panama  Canal 
was  not  included  in  the  Renegotiation  Act  of  1942  (see 
Br.,  }).  29).  But  this  contention  is  in  error  both  factually 
and  legallv. 

The  statement  of  Senator  Case  on  the  floor  bears  out  his 
testimony  before  the  Tax  Court,  when  he  says: 

The  Senator  from  Georgia  will  recall  that  construc¬ 
tion  of  the  third  set  of  locks  on  the  Canal  was  started, 
but  was  later  suspended  during  World  War  II.  The 
contractor  in  the  pending  case  has  been  contending 
that  the  Panama  Canal  was  not  covered  by  the  lan¬ 
guage  in  the  original  act  which  named  the  Secretary 
of  War  and  the  War  Department,  and  so  argues  that 
he  was  not  subject  to  the  renegotiation  law.  Within  the 
past  few  weeks,  as  1  have  said,  I  was  called  in  to 
testifv  on  the  intent  of  the  coverage  in  the  original 
renegotiation  act,  so  far  as  the  Panama  Canal  was 
concerned. 

I  might  say,  in  this  connection,  that  it  was  my  thought 
that  the  Panama  Canal  was  covered  since  the  Governor 
operated  under  the  then  Secretary  of  War.  *  *  *  97 
Cong.  Rec.,  1327. 

Further,  after  referring  to  petitioner’s  contention,  Sen¬ 
ator  Case  states  the  purpose  of  specifically  naming  the 
Panama  Canal  as  follows:13 


13  As  of  the  date  of  Senator  Case’s  remarks,  of  course,  Executive 
Order  8232,  putting  the  Panama  Canal  under  the  “exclusive  au¬ 
thority  and  jurisdiction"  of  the  commanding  officer  of  the  Army  had 
been  revoked  lE.  O.  10107,  Feb.  S,  1950,  15  F.  R.  701).  Also,  the 
Panama  Canal  had  been  reorganized  (64  Stat.  1038,  Sept.  26,  1950). 
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*  *  *  But  I  raise  the  question  here  so  that  a  similar 
doubt  might  not  arise  in  the  future. 

1  am  not  certain  whether  any  reorganization  has 
been  concluded  which  would  bring  the  Canal  Zone 
under  any  agency  of  the  Government.  If  not,  and  if 
we  are  to  specifically  name  the  agencies  which  are  to 
be  covered  by  the  pending  bill,  we  ought  to  include 
the  Canal  Zone,  so  as  to  prevent  any  such  contingency 
arising  in  the  future.  (97  Cong.  Rec.,  1327). 

Congress  did,  of  course,  include  the  successor  to  the 
Panama  Canal  in  the  Renegotiation  Act  of  1951.  But  con¬ 
trary  to  respondents'  argument,  the  correct  interpretation 
of  the  Congressional  action  taken  in  the  Renegotiation  Act 
of  1951  is  stated  in  a  similar  situation  in  the  case  of  Com¬ 
missioner  v.  Aluminum  Co.,  142  F.  2d  663  (C.A.  3),  Certiorari 
denied,  323  U.  S.  728.  There,  the  Board  of  Tax  Appeals 
had  issued  an  interpretation  of  the  word  “subcontractor” 
in  the  Vinson  Act  considerably  narrower  than  that  of  the 
Treasury  Regulation.  Thereafter,  but  before  the  decision 
of  the  Court  of  Appeals,  the  Renegotiation  Act  was  enacted 
defining  the  same  word.  As  to  the  effect  of  the  new  statute, 
the  Court  of  Appeals  said: 

The  further  legislative  confirmation  is  both  interest¬ 
ing  and  pertinent  *  #  *  (p.  669). 

Finally,  upon  enacting  the  original  provision  for  the 
renegotiation  of  contracts,  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  Public  Law  No.  528, 
56  Stat.  226,  245,  Congress  incorporated  therein  (Sec. 
403  (b)  (2)  and  (3),  50  U.  S.  C.  A.  Appendix  §  1191 
(b)  (2,  3))  provisions  as  to  profit  limitation.  There¬ 
after  the  construction  given  those  provisions  con¬ 
formed  with  the  interpretation  theretofore  given  the 
earlier  profit-limiting  provisions.10  Six  months  later  the 
renegotiation  provisions  of  Public  Law  No.  528  were 
amended  by  Sec.  801  of  the  Revenue  Act  of  1942,  Public 
Law  No.  753,  56  Stat.  79S,  982,  26  XT.  S.  C.  A.  Int.  Rev. 
Acts.  At  hearings  thereon  before  the  Senate  Com¬ 
mittee  on  Finance,  Mr.  Patterson,  Under  Secretary  of 
War,  and  Mr.  Marbury  of  the  War  Department  testi¬ 
fied  to  the  past  administration  of  the  profit-limiting 
provision  of  the  Vinson  Act  and  specifically  called  the 
Committee's  attention  to  the  uncertainty  which  had 
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lately  been  injected  into  the  administration  of  the 
profit-limiting  provisions  by  the  decision  of  the  Board 
of  Tax  Appeals  in  this  very  case  *  *  V’  (Footnote 
omitted)  (p.  670). 

•  #  •  •  • 


In  the  face  of  the  direct  suggestion,  as  above  indi¬ 
cated,  that  the  profit-limiting  provisions  be  restricted 
to  prime  contractors  and  their  subcontractors  Congress 
did  not  merely  confirm  the  existing  law  and  regulations 
by  disregarding  the  suggestion.  It  affirmatively  showed 
its  approval  of  the  past  administration  of  the  profit- 
limiting  provisions  by  providing  in  Sec.  801  (a)  (5) 
of  the  Revenue  Act  of  1942  (56  Stat.  p.  9S2)  that — 
“The  term  ‘subcontract"  means  any  purchase  order 
or  agreement  to  perform  all  or  any  part  of  the  work, 
or  to  make  or  furnish  any  article,  required  for  the  per¬ 
formance  of  another  contract  or  subcontract.  The 
term  ‘article*  includes  any  material,  part,  assembly, 
machinery,  equipment,  or  other  personal  property.” 

The  respondent  argues  that  this  provision  was  new 
and,  therefore  was  not  a  reenactment  of  existing  law. 
That  can  be  so  only  if  the  strict  letter  of  the  prior  law 
is  allowed  to  blot  out  its  understood  intent  as  there¬ 
tofore  executed.  The  definition  of  ‘subcontract"  in  Sec. 
801  of  the  Act  of  1942  was  at  least  pointed  confirma¬ 
tion  of  the  Treasury's  past  interpretation  of  the  profit 
limitations  of  the  various  Acts.  Indeed,  it  would  be 
hard  to  imagine  a  stronger  case  of  implied  congres¬ 
sional  approval  of  administrative  regulations.  And 
the  force  of  such  confirmation,  where  it  exists  and  is 
apposite,  is  of  course  well  recognized.  *  *  *(670-1). 

The  ruling  in  the  Aluminum  case  is  fully  applicable  here. 
The  Secretary's  regulations  carried  out  the  intent  of  Con¬ 
gress  and  held  Panama  Canal  contracts  such  as  Contract 
571  to  be  renegotiate  (J.  A.  551:  Regulation  1603.332  (h) 
9  F.  R.  6163:  Regulation  1603.332-8,  10  F.  R.  979).  As  a 
result  of  pending  litigation,  the  problem  raised  by  the  liti¬ 
gation,  has  been  presented  to  Congress,  and  Congress  has 
clearly  and  unequivocally  approved  the  administrative  in¬ 
terpretation. 
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In  the  language  of  the  Court  of  Appeals,  “it  would  be 
hard  to  imagine  a  stronger  ease  of  implied  congressional 
approval  of  administrative  regulations.” 

C.  HOLDING  CONTRACT  571  RENEGOTIABLE  IS  IN 
ACCORD  WITH  THE  LANGUAGE  OF  THE 
STATUTE 

Respondents,  of  course,  do  not  urge  that  Congress  lacked 
power  to  make  Panama  Canal  contracts  renegotiable. 
Rather,  they  urge  that  as  a  matter  of  statutory  construction, 
it  is  impossible  to  construe  the  Renegotiation  Act  to  include 
Panama  Canal  contracts  even  though  Congress  intended  it 
to  be  so  construed. 

The  basic  difference  between  petitioner  and  respondents 
on  this  phase  of  the  case  is  to  be  attributed  to  the  scope  of 
the  words  “War  Department”  and  “contract  with  such 
Department.”  Respondents  contend  that  the  words  cannot 
be  construed  broadlv  enough  to  include  such  contracts  even 
though  Congress  clearly  intended  such  contracts  to  be 
renegotiable. 

Petitioner,  on  the  other  hand,  believes  that  Congress 
intended  these  words  to  include  Panama  Canal  contracts 
such  as  Contract  571  and  that  the  words  can  be  construed 
to  carry  out  the  Congressional  intent.  The  Court  of  Ap¬ 
peals  has  pointed  out  very  clearly  in  the  Aluminum  case, 
supra,  that  where  possible  the  language  of  a  statute  must 
he  construed  to  earn*  out  the  Congressional  intent.  The 
fundamental  rule  has  been  recently  stated  by  the  Supreme 
Court  in  United  States  v.  CIO ,  335  U.  S.  106,  112: 

The  purpose  of  Congress  is  a  dominant  factor  in 
determining  meaning. 

See  also  United  States  v.  American  Trucking  Association, 
310  U.  S.  534,  542,  et  seq.  u 

The  decided  cases  leave  no  doubt  that  where  words  or 


14  For  application  of  the  rule  to  the  Renegotiation  Act,  see  Lichter 
et  al  v.  United  States,  supra,  p.  7S5. 
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phrases  may  have  both  a  restricted  and  a  broad  meaning, 
they  should  be  given  a  broad  meaning  when  necessary  to 
carry  out  the  legislative  intent.  Thus,  in  Andres  v.  United 
States .  333  U.  S.  740  at  745  the  Supreme  Court  construed  a 
Federal  statute,  the  provisions  of  which  depended  upon  the 
“laws  of  the  state,*’  saying: 

*  *  *  In  manv  contexts  ‘state’  mav  mean  onlv  the 
*  *  * 

several  states  of  the  United  States.  Here,  however, 
we  hold  that  its  meaning  includes  the  Territorv  of 
Hawaii  (p.  745). 

Again,  in  Uerinilga-Bromi  Co.  v.  Connell .  335  U.  S.  377, 
the  Supreme  Court  held  that  a  definition  of  “state"  which 
included  “any  territory  or  possession”  covered  certain  for¬ 
eign  air  bases  leased  from  other  Governments.141*  Compare 
United  States  v.  Cooper  Corp..  312  U.  S.  600  with  Georgia 
v.  Evans.  316  U.  S.  159.  For  application  to  the  Panama 
Canal  Zone,  see  Luckenbaeh  SS.  Co.  v.  United  States,  2S0 
r.  S.  173,  1S0-1S1. 

Obviously,  the  words  “Department”  and  “War  Depart - 


14a  The  Supreme  Court  said: 

The  point  of  statutory  construction  for  our  determination  is 
as  to  whether  the  word  “possession.”  used  by  Congress  to  bound 
the  geographical  coverage  of  the  Fair  Labor  Standards  Act, 
fixes  the  limits  of  the  Act's  scope  so  as  to  include  the  Bermuda 
base.  The  word  “possession”  is  not  a  word  of  art.  descriptive  of 
a  recognized  geographical  or  governmental  entity.  What  was 
said  of  “territories”  in  the  Shell  Co.  case.  302  U.  S.  253  at  258, 
is  applicable: 

“Words  generally  have  different  shades  of  meaning,  and  are 
to  be  construed  if  reasonably  possible  to  effectuate  the  intent  of 
the  lawmakers:  and  this  meaning  in  particular  instances  is  to  be 
arrived  at  not  only  by  a  consideration  of  the  words  themselves, 
but  by  considering,  as  well,  the  context,  the  purposes  of  the  law, 
and  the  circumstances  under  which  the  words  were  employed.” 

The  word  “possession”  has  been  employed  in  a  number  of 
statutes  both  before  and  since  the  Fair  Labor  Standards  Act  to 
describe  the  areas  to  which  various  congressional  statutes  ap¬ 
ply.12  We  do  not  find  that  these  examples  sufficiently  outline 
the  meaning  of  the  word  to  furnish  a  definition  that  would 
include  or  exclude  this  base  *  *  *  (Footnote  omitted.)  (Pp. 
3S6,  387.) 
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ment”  may  4 ‘have  different  shades  of  meaning”  in  differ¬ 
ent  statutes — and  should  be  construed  to  effectuate  the 
intent  of  the  lawmakers.15 

Inasmuch  as  the  purpose  of  the  Renegotiation  Act  was, 
as  Senator  Case  testified,  to  include  all  defense  contracts, 
of  which  Contract  571  was  one,  there  can  be  no  doubt  that 
Contract  571  comes  within  the  policy  and  purpose  of  the 
Renegotiation  Act.  And  the  discussion  below  establishes 
that  the  common  meaning  of  the  words  of  the  Renegotiation 
Act  are  not  such  as  to  preclude  coverage  of  Contract  571. 

1.  The  Common  Meaning  of  the  Words  “TCar  Department ” 

Includes  Contract  571 

The  words  of  the  statute  here  under  consideration  are 
‘‘War  Department”  and  “contract  with  such  Department.” 
Coming  now  to  the  construction  of  these  words  as  used  in 
the  Renegotiation  Act  it  is  clear  that  thev  were  intended 
to  include  Panama  Canal  contracts  such  as  Contract  571.15* 

Particularly  with  such  words  as  “War  Department”,  the 
usage  of  such  a  group  as  the  Members  of  Congress  is  most 
persuasive  of  the  meaning  of  the  words.  And  there  is 
ample  evidence  that  they  understood  that  “War  Depart¬ 
ment"  included  Panama  Canal  contracts,  and  specifically 
the  “Third  Locks”  contracts. 

Thus,  at  84  Cong.  Roc.  10926,  we  find  Senator  Clark 
stating: 


ir>  The  scheme  of  the  Renegotiation  Act  itself  is  clear  evidence  of 
the  Congressional  intent  to  make  the  coverage  broad.  See  the 
reasoning  of  the  Supreme  Court  in  Powell  v.  U.  S.  Cartridge  Co., 
339  V.  S.  497,  516,  517,  where  it  says: 

“The  Act  declared  its  purposes  in  bold  and  sweeping  terms.19 
Breadth  of  coverage  was  vital  to  its  mission.  Its  scope  was  stated 
in  terms  of  substantial  universality  amply  broad  enough  to  include 
employees  of  private  contractors  working  on  public  projects  as  well 
as  on  private  projects.  Where  exceptions  were  made,  they  were 
narrow  and  specific  *  *  *”  (Footnote  omitted.) 

ir,a  It  may  be  noted  that  the  words  “War  Department”  are  not 
ordinary  and  clearly  defined  words.  In  fact,  standard  dictionaries 
do  not  define  “War  Department”  at  all. 
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*  *  *  In  other  words,  instead  of  having  the  bureau 
of  the  TTff/*  Department  attend  to  the  advertising  and 
submit  the  bids,  it  merely  transfers  the  authority  to 
another  bureau  of  the  TT’ur  Department,  to  wit.  the 
Panama  Canal  Authority,  which  is  on  the  scene. 

Again,  in  the  Hearings  on  the  War  Department  Civil 

Functions  Appropriation  Act,  1941,  Senator  O'Mahoney 

savs : 16 
%> 

Does  not  the  phrase,  “when  authorized  by  the  Secre¬ 
tary  of  War,'’  justify  the  inference  that  the  plans  are 
not  sufficiently  developed  yet  so  that  the  War  Depart¬ 
ment  knows  that  these  bids  would  be  called  for  for  the 
full  amount?  {Hearing*  on  TT’ur  Department  Civil 
Functions  Appropriation  Bill.  1041.  Before  the  Sub¬ 
committee  of  the  Committee  on  Appropriations — U.  S. 
Senate,  March  13, 1940,  p.  43.) 


And  Senator  Case  testified : 

A.  General  Reybold  was  placed  in  charge  of  con¬ 
struction  for  the  War  Department. 

Q.  Are  you  speaking  of  War  Department  contracts? 
A.  Whatever  was  under  the  Secretar/j  of  ITur  *  *  *. 
(J.  A.  284.) 

And  on  the  floor  of  the  Senate.  Senator  Case  said : 

*  *  *  The  contractor  in  the  pending  case  has  been 

contending  that  the  Panama  Canal  was  not  covered  bv 
the  language  in  the  original  act  which  named  the  Secre¬ 
tary  of  War  and  the  War  Department,  and  so  argues 
that  he  was  not  subject  to  the  renegotiation  law. 
Within  the  past  few  weeks,  as  I  have  said,  1  was  called 
in  to  testify  on  the  intent  of  the  coverage  in  the  original 
renegotiation  act,  so  far  as  the  Panama  Canal  was 
concerned. 

I  might  say,  in  this  connection,  that  it  was  my 
thought  that  the  Panama  Canal  was  covered  since  the 
Governor  operated  under  the  then  Secretarv  of  War 

*  *  *  (97  Cong.  Ree.  1327). 


10  For  many  other  examples,  see  Appendices  A  and  B,  infra,  pp. 
33  et  seq. 
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2.  The  Common  Administrative  Usage  of  the  Words 
“ War  Department”  included  Contract  571 

In  accord,  of  course,  as  shown  above,  were  all  those  who 
were  required  to  place  an  administrative  interpretation  on 
the  Renegotiation  Act.  See  Supra  pp.  8-11.  This  under¬ 
standing  was  not  limited  to  those  administrators  dealing 
with  renegotiation.  Thus,  the  War  Production  Board  in¬ 
terpreted  ection  944.1  of  its  Priorities  Regulation  No.  1,  as 
amended  (8  F.  R.  1581): 


“Section  944.1  (b)  defines  ‘defense  order’  to  mean, 
among  other  things,  any  contract  or  purchase  order  for 
material  or  equipment  to  be  delivered  to  or  for  the  ac¬ 
count  of  the  Armv  or  Xavv  of  the  United  States,  the 

%  • 

Panama  Canal  or  the  Coast  Guard.  At  the  present 
time  the  Panama  Canal  is  part  of  the  Army  and  the 
Coast  Guard  is  part  of  the  Xavv.  Some  question  has 
arisen  as  to  whether  the  specific  enumeration  in  Prior¬ 
ities  Regulation  No.  1  of  the  Panama  Canal  and  the 
Coast  Guard  means  that  they  do  not  fall  within  general 
references  to  the  Army  and  Xavv  in  other  regulations 
and  orders  of  the  War  Production  Board.  In  particu¬ 
lar,  inquiries  have  been  made  as  to  whether  exemptive 
provisions  in  limitation  and  conservation  orders  in 
favor  of  the  Army  and  Xavv  also  provide  exemptions 
for  the  Panama  Canal  and  the  Coast  Guard  when  the 
latter  are  not  specifically  mentioned. 

“ An  exemptive  or  other  provision  applicable  to  the 
Army  also  applies  to  the  Panama  Canal ,  and  a  pro¬ 
vision  applicable  to  the  Xavv  to  the  Coast  Guard,  unless 
the  provision  expressly  states  otherwise.1 


16a 


1Ca  This  published  interpretation  is  in  accord  with  a  specific  ruling: 
issued  earlier  to  Governor  Edgerton  (J.A.  534)  by  Mr.  Donald 
Nelson,  in  which  Mr.  Nelson  stated: 

After  our  conference  of  November  15,  1940.  with  reference  to 
your  request  that  preference  ratings  be  assigned  to  Panama 
Canal  contracts  for  emergency  projects  commonly  referred  to 
as  the  (SIP)  program,  question  arose  as  to  the  legal  status  of 
the  Panama  Canal  with  reference  to  the  enforceability  of  pref¬ 
erence  ratings  under  Section  2A  of  Public  No.  671.  approved 
June  28,  1940.  and  we  requested  this  subject  be  considered  by 
our  legal  staff. 

A  legal  opinion  has  nou.'  been  received  to  the  effect  that  the 
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Placing  the  Panama  Canal  under  the  Arrnv  results  in 
its  being  under  the  War  Department.  On  this  point,  the 
Report  of  the  Secretary  of  War  for  1041  states: 

The  area  of  responsibility  initially  established  for 
the  Priorities  Committee  was  the  procurement  field  of 
the  War  and  Xavy  Departments.  Subsequently,  this 
lias  been  extended  to  include  the  exercise  of  priority 
control  over  the  following-named  agencies: 

The  Panama  Canal  (by  Executive  Order  placed 
under  the  War  Department),  (p.  42). 

Panama  Canal  Governor  Edgerton,  who  testified  in  these 

C  7 

cases,  made  it  clear  that  after  Executive  Order  8232  was 
issued.17  the  Army  Commanding  General  had  absolute  con¬ 
trol  over  the  Panama  Canal,  including  all  functions  of  the 
Governor.17" 


Panama  Canal  is  under  jurisdiction  of  the  U.  S.  Army.  This 
opinion  is  based  upon  an  order  of  the  President  of  the  United 
States  dated  September  15.  [sic:  5]  1939,  which  vests  exclusive 
authority  and  jurisdiction  over  the  Panama  Canal  in  the  officer 
of  the  Army  commanding  the  U.  S.  troops  stationed  in  the 
Canal  Zone  and  the  fact  that  appropriations  for  the  Canal, 
made  subsequent  to  this  order,  are  contained  in  a  War  Depart¬ 
ment  Appropriations  Act.  Public  Xo.  654 — 76th  Congress.  3rd 
Session.  It  is  therefore,  held  by  this  office  that  authority  exists 
for  the  assignment  of  compulsory  preference  ratings  to  con¬ 
tracts  executed  by  the  Panama  Canal  (J.A.  534). 

17  By  Executive  Order  S232  (4  Fed.  Reg.  3S12),  dated  September 
5.  1939.  the  President  ordered: 

By  virtue  of  the  power  and  authority  vested  in  and  con¬ 
ferred  upon  me  by  section  S  of  title  2  of  the  Canal  Zone  Code, 
approved  June  19.  1934  (48  Stat.  1 122 > .  and  as  President 
of  the  United  States,  it  is  hereby  ordered  that  the  Officer  of  the 
Army  commanding  the  United  States  Troops  stationed  in  the 
Canal  Zone  shall,  until  otherwise  ordered,  assume  and  have 
exclusive  authority  and  jurisdiction  over  the  operation  of  the 
Panama  Canal  and  all  its  adjuncts,  appendants,  and  appurte¬ 
nances.  including  the  entire  control  and  government  of  the 
Canal  Zone;  and.  while  this  order  is  in  force,  the  Governor  of  the 
Panama  Canal  shall,  in  all  respects  and  particulars  as  to  the 
operation  of  the  Panama  Canal  and  all  duties,  matters  and 
transactions  affecting  the  Canal  Zone,  be  subject  to  the  order 
and  direction  of  the  Officer  of  the  Army  herein  designated. 

17a  General  Edgerton  testified  (J.A.  178) : 

Q.  The  Secretary  of  War  actually  made  the  decision  as  to 
whether  or  not  this  project  would  go  ahead  or  not? 
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The  situation  was  well  summarized  in  1940  bv  Governor 
Ridley  of  the  Panama  Canal,  when  he  stated  to  the  Appro¬ 
priations  Committee: 

Mr.  Collins.  You  are  operating  under  the  command¬ 
ing  general  ?  In  other  words,  there  has  been  a  merging 

of  the  civil  with  the  militarv?  Is  that  it  ? 

_  » 

Governor  Ridley.  No;  I  would  not  say  that.  The 
commanding  general  simply  has  control  of  everything 
in  the  Canal  Zone ,  including  the  control  of  the  civil 
government. 

Mr.  Collins.  Of  the  entire  government? 

Governor  Ridley.  Of  the  Governor  and  everything 
(p.  4,  Hearings  on  War  Department  Civil  Functions 
Appropriation  Bill  for  1941 — House,  Committee  on 
Appropriations,  January  20,  1940). 

A.  He  had  the  power  to  make  it. 

Q.  Do  you  know  of  the  combat  army  organization,  was  that 
encompassed  in  the  Panama  Canal?  For  instance,  do  you  know 
there  was  a  Caribbean  Defense  Command? 

A.  Oh,  yes. 

Q.  Do  you  know  who  the  Commanding  General  was  there? 

A.  There  was  a  series  of  Commanding  Generals.  I  think  the 
first  perhaps  was — well.  I  am  a  little  uncertain  as  to  the  time, 
but  there  were  at  least  three.  General  Andrews;  General  Brett; 
I  think  General  Van  Voorhees,  General  Andrews’  predecessor. 

The  Court.  Covering  what  period  of  time? 

The  Witness.  Covering  the  period  from  about  1939  to  the 
end  of  the  war. 

Bv  Mr.  Leathers; 

Q.  There  was  a  Commanding  General  who  was  vour  superior 
flown  there  when  you  were  Governor,  isn't  that  so? 

A.  I  was  subject  to  his  order.  That  is  the  words  of  the - 

Q.  I  would  like  to  get  it  straight  what  that  means. 

The  Court.  Let  the  Court  understand.  Was  that  subject  to 
that  order  of  1939? 

The  Witness.  Yes.  that  is  what  established  it. 

The  Court.  That  Commission  prior  to  that  time  didn’t  exist. 
When  it  was  issued,  then  you  were  subject  to  those  orders? 

The  Witness.  That  is  right. 

The  Court.  What  did  you  call  this  man? 

The  Witness.  Called  him  the  Supreme  Commander. 

By  Mr.  Leathers: 

Q.  To  be  clear  on  this,  had  the  directing,  commanding  general 
there  commanded  you  to  use  Panama  Canal  funds  for  any 
purpose  the  Army  wanted  them  used  for,  you  would  have  done 
that;  wouldn’t  you? 

A.  Yes,  sir. 


2S 


The  Annual  Report  of  the  Governor  of  the  Panama  Canal, 
for  each  of  the  rears  1940  to  at  least  1943,  summarized  the 
situation  as  follows: 

By  Executive  order  of  September  5,  1939,  the  pro¬ 
visions  of  section  13  of  the  Panama  Canal  Act,  ap¬ 
proved  August  24,  1912,  were  invoked  as  an  emergency 
measure  and  since  that  date  the  Commanding  General . 
Panama  Canal  Department.  United  States  Army  has 
exercised  final  authority  and  jurisdiction  over  the 
operation  of  The  Panama  Canal  and  all  its  adjuncts, 
appendants,  and  appurtenances,  including  control  and 
government  of  the  Canal  Zone:  and  the  Governor  of 
The  Panama  Canal  has  been  subject  to  that  authority 
and  the  orders  issued  under  it.  (See  Annual  Report 
of  the  Governor  of  the  Panama  Canal,  1940,  p.  1;  1941, 
p.  2:  1942,  p.  2;  1943,  p.  2). 

It  seems  undisputed  that  the  Panama  Canal  was  “a 
part  of"  the  Army,  and,  hence,  “a  part  of"  the  War  De¬ 
partment,  within  the  holding  of  the  Supreme  Court  in  the 
Burnap  and  Standard  Oil  cases,  infra  pp.  2S-30.  The 
Panama  Canal,  of  course,  so  understood  the  situation,  and 
understood  that  Panama  Canal  contracts  were  contracts 
with  a  “Department"  and  so  renegotiable  (see  Ex.  CCC, 
J.  A.  541). 

The  Supreme  Court  has  held  that  where,  as  here,  an 
organization  is  placed  under  the  jurisdiction  of  the  Sec¬ 
retary  of  War  or  a  subordinate  part  of  the  War  Depart¬ 
ment  that  that  organization  becomes  “a  part"  of  the  War 
Department. 

Thus  in  Burnap  v.  United  States.  252  I'.  S.  512.  In  the 
Burnap  case  the  duties  of  the  Commissioner  of  the  “Office 
of  Public  Buildings  and  Grounds"  were,  by  statute, 1Tb  dele- 


1Tb  As  summarized  by  the  Supreme  Court  (252  U.S.  at  516.  517) : 
*  *  *  By  Act  of  March  2.  1867,  c.  167.  §  2.  14  Stat.  466.  the 
office  of  Commissioner  was  abolished  and  his  duties  devolved 
upon  the  Chief  of  Engineers.  By  §  1797  of  the  Revised  Statutes 
as  amended  by  Act  of  April  28.  1902.  c.  594,  32  Stat.  152.  it  is 
declared  that  the  Chief  of  Engineers  has  “charge  of  the  public 
buildings  and  grounds  in  the  District  of  Columbia,  under  such 
regulations  as  may  be  prescribed  by  the  President,  through  the 
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.crated  to  the  Chief  of  Engineers.  A  suit  was  instituted  by 
Burnap,  who  had  been  appointed  by  the  Secretary  of  War, 
to  recover  his  salary  which  lie  claimed  was  due  despite  his 
discharge  by  the  Chief  of  Engineers.  The  Supreme  Court 
held  in  an  opinion  written  by  Mr.  Justice  Brandeis  that  by 
reason  of  the  statutory  duties  imposed  upon  the  Chief  of 
Engineers,  the  Office  of  Public  Buildings  and  Grounds  “is 
a  part  of  the  Bureau  of  the  Chief  of  Engineers”  and  that 
since  that  bureau  is  in  the  War  Department,  the  Office  of 
Public  Buildings  and  Grounds  was  a  part  of  the  War  De¬ 
partment  (252  V.  S.  at  517,  51S) : 

*  *  *  As  the  Office  of  Public  Buildings  and  Grounds 
is  a  part  of  the  bureau  of  the  Chief  of  Engineer s.  and 
that  bureau  is  in  the  War  Department,  the  Secretary 
of  War  would,  under  ^  169.  have  the  power  to  appoint 
the  landscape  architect  as  an  employee  in  his  depart¬ 
ment.  in  the  absence  of  other  provision  dealing  with 
the  subject  *  #  V8 

The  same  reasoning  was  followed  by  the  Supreme  Court 
in  holding  that  Post  Exchanges  were  “integral  parts”  of 
the  War  Department  in  Standard  Oil  Com  pang  v.  Johnson. 
316  T.  S.  481,  483-4S4,  485: 

On  July  25,  1895,  the  Secretary  of  War,  under  au¬ 
thority  of  Congressional  enactments  promulgated  reg¬ 
ulations  providing  for  the  establishment  of  post  ex¬ 
changes.  These  regulations  have  since  been  amended 
from  time  to  time  and  the  exchange  has  become  a 
regular  feature  of  Army  posts.  That  the  establishment 
and  control  of  post  exchanges  have  been  in  accordance 
with  regulations  rather  than  specific  statutory  direc¬ 
tions  does  not  alter  their  status,  for  authorized  War 
Department  regulations  have  the  force  of  law. 

Congressional  recognition  that  the  activities  of  post 
exchanges  are  governmental  has  been  frequent.  Since 

War  Department.”  And  §  1812  requires  the  Chief  of  Engineers 
as  Superintendent  of  Public  Buildings  and  Grounds,  to  submit 
annual  reports  to  the  Secretary  of  War  to  accompany  the  annual 
message  of  the  President  to  Congress. 

1S  Sec  also  the  similar  reasoning  of  the  Attorney  General  in  holding 
that  the  Philippine  Islands  were  a  part  of  the  War  Department,  24 
Op.  Atty.  Gen.  534,  especially  at  541. 
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1903,  Congress  has  repeatedly  made  substantial  ap¬ 
propriations  to  be  expended  under  the  direction  of  the 
Secretary  of  War  for  construction,  equipment,  and 

maintenance  of  suitable  buildings  for  post  exchanges 

*  #  » 

***** 


From  all  of  this,  we  conclude  that  post  exchanges  as 
now  operated  are  arms  of  the  Government  deemed  by 
it  essential  for  the  performance  of  governmental  func¬ 
tions.  Theg  ore  integral  parts  of  the  II5/r  Department. 
share  in  fulfilling  the  duties  entrusted  to  it,  and  par¬ 
take  of  whatever  immunities  it  may  have  under  the 
Constitution  and  federal  statutes.  *  *  * 


The  status  of  the  Panama  Canal  during  the  war  years 
was  such  as  to  justify  the  common  understanding  that  it 
was,  in  the  words  of  Justice  Brandeis,  “a  part"  of  the  War 
Department. 


3.  Respondents  Understood  that  Contrast  571  TPas  Under 
the  TT 'nr  Department  and  Aeeepted  the  Benefit  of  Ad¬ 
ministrative  Balings  to  that  Effect 

It  has  been  shown  above  that  the  Panama  Canal  under¬ 
stood  that  it  was  under  the  War  Department  and  the  Army 
( Exs.  ZZ,  J.  A.  534 ;  CCC,  J.  A.  541).  And,  for  the  benefit  of 
contractors  such  as  petitioner,  the  Panama  Canal  sought 
and  obtained  Army  priorities  (Ex.  ZZ,  J.  A.  534). 

And  Respondents,  desperately  in  need  of  such  priorities 
to  carry  out  Contract  571,  were  happy  indeed  to  take  the 
benefit  of  Mr.  Nelson’s  ruling,  even  though  they  now  urge 
that  it  was  erroneous.  (Compare  Respondents'  Br.  with 
Respondents  letters  when  priorities  were  needed.  See  Exs. 
AAA.  BBB,  DDD,  EEE,  FFF,  and  GGG  J.  A.  536-547). 

The  evidence  is  overwhelming  that  the  words  “contract 
with  such  [War]  Department"  as  used  in  the  Renegotiation 
Act  had  a  well-understood  meaning  and  that  meaning  in¬ 
cluded  Panama  Canal  contracts.  The  common  understand¬ 
ing  was  in  accord  with  the  understanding  of  the  Supreme 
Court  in  similar  situations. 


CONCLUSION 


The  foregoing  discussion  has  established: 

1.  There  is  no  serious  dispute  that  the  Tax  Court  erred 
in  holding  that  where  fiscal  year  renegotiation  was  com¬ 
menced  that  it  was  also  necessary  to  name  Contract  571 
specifically  in  order  to  obtain  jurisdiction  over  it  proceeds 
falling  in  the  fiscal  years  commenced. 

2.  The  arguments  advanced  by  Respondents  (Except  for 
the  Panama  Canal  point),  are  untenable  on  their  face — 

(a)  the  jurisdiction-venue  issue  has  already  been 
decided  in  this  case  contrary  to  respondents’  conten¬ 
tion. 

(b)  the  argument  that  the  Renegotiation  Act  is  un¬ 
constitutional  as  applied  to  Contract  571  is  contrary 
to  the  well-established  law  as  enunciated  bv  this  Court 
and  the  Supreme  Court. 

(c)  The  contention  that  the  Tax  Court  should  be  re¬ 
versed  upon  the  method  of  accounting  may  not  properly 
he  considered  by  this  Court  since  it  is  a  matter  within 
the  exclusive  jurisdiction  of  the  Tax  Court. 

3.  Respondents’  contention  that  Contract  571  is  not  a 
"War  Department  Contract  within  the  meaning  of.  the  Re¬ 
negotiation  Act  is  untenable. 

A  full  consideration  of  the  issue  establishes: 

(a)  That  the  uniform  contemporary  administrative 
interpretation  was  that  Contract  571  was  renegotiable. 

(b)  That  the  administrative  interpretation  estab¬ 
lishing  that  Contract  571  is  renegotiable  is  in  accord 
with  Congressional  intent  and  has  been  ratified  by 
Congress. 

(c)  That  the  determination  that  Contract  571  is 
renegotiable  is  in  accord  with  the  common  under¬ 
standing  of  the  language  of  the  statute. 

The  foregoing  has,  therefore,  established  that  the  Tax 
Court  did  have  jurisdiction  to  renegotiate  the  proceeds  of 
Contract  571  falling  into  each  of  the  fiscal  years  here  in¬ 
volved. 

Since  the  Tax  Court  erred  in  holding  that  it  lacked  juris- 
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diction,  the  decisions  should  be  reversed.  See  Maguire 
Industries  v.  Secretary  of  War.  ST  App.  D.  C.  356;  1S5  F. 
2d  434;  reversing  12  T.  0.  75.  And,  since,  as  stated  by 
the  Tax  Court  (J.  A.  106)  there  is  no  dispute  that  excessive 
profits  in  the  amount  set  forth  in  the  unilateral  orders  were 
realized  if  there  is  jurisdiction  in  the  Tax  Court  to  remove 
such  excessive  profits,  this  Court  should  direct  the  Tax 
Court  to  enter  orders  determining  excessive  profits  in  the 
amounts  previously  determined,  namely: 

For  the  fiscal  year  ended  January  31,  1942  $1,910,000; 

For  the  fiscal  year  ended  December  31,  1942  $2,960,000. 

Respectfully  submitted, 

Warren  E.  Burger, 
Assistant  Attorney  General. 

Melvin  Richter, 

Harland  F.  Leathers, 
Attorneys  for  Petitioner. 
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APPENDIX  A 

Extracts  From  Congressional  Record  Relating  to  The 
“Third  Locks”  Act  [53  Stat.  1409] 

<si  Cov.  Rec.,  p.  G276.  et  seq.  (Senate  Map  20,  10o0 ) : 

Mr.  Clark  of  Missouri.  I  will  be  very  glad  to  explain  the 
bill. 

This  measure  is  a  very  important  and  vital  part  of  the 
national  defense  program,  recommended  by  the  President 
at  the  beginning  of  the  session.  It  provides  for  the  con¬ 
struction  of  an  additional  set  of  locks  in  the  Panama  Canal. 
The  fact  that  it  would  at  some  time  in  the  comparatively 
near  future  surelv  be  necessarv  from  a  commercial  stand- 
point  as  well  as  a  national-defense  standpoint  to  construct 
an  additional  set  of  locks  in  the  Panama  Canal  has  long 
been  recognized.  The  Government  has  made  a  number  of 
surveys.  The  latest  report  on  the  subject  is  embodied  in  a 
report  of  the  Governor  of  the  Panama  Canal  Zone,  sent 

forward  bv  the  Secretarv  of  War  and  embodied  in  House 
•  * 

Document  210,  at  the  present  session  of  the  Congress. 

It  has  been  recognized,  Mr.  President,  as  I  have  said  for  a 
long  time,  that  by  the  year  1950  it  will  almost  inevitably  be 
necessary  to  construct  an  additional  set  of  locks  from  the 
standpoint  of  the  mere  commercial  usage  of  the  canal.  It 
is  believed  by  the  War  Department  and  the  Navy  Depart¬ 
ment  that  it  is  extremely  desirable  to  construct  an  additional 
set  of  locks  perhaps  10  years  in  advance  of  the  time  when  it 

would  otherwise  normallv  be  necessarv  as  a  measure  of 

•  • 

national  defense. 

It  is  perfectly  obvious  from  the  statement  of  fact  recog¬ 
nized  bv  evervone  that  the  Panama  Canal,  of  course,  is  a 
vital  arterv  of  our  naval  defense.  The  two  sets  of  locks  now 
in  existence  in  the  Panama  Canal  are  immediately  adjacent 
to  each  other,  and  any  damage  which  might  come  to  one  set 
of  those  locks  by  reason  of  sabotage  or  an  air  attack,  would, 
in  all  likelihood,  destroy  both  sets  of  locks  and  render  the 


34 


operation  of  the  canal  impossible  for  a  certain  length  of 
time. 

It  is  proposed  to  construct  a  new  set  of  locks  at  a  distance 
of  possibly  ^  or  (j  miles,  on  the  basis  of  surveys  already  made, 
which  for  the  next  few  rears  at  least  could  be  used  exelu- 
sively  for  naval  vessels  and  Government  vessels,  to  reduce 
to  the  verv  minimum  anv  danger  of  sabotage  in  the  Canal. 
While  the  new  set  of  locks  is  not  presently  necessary  from  a 
strictly  commercial  standpoint,  nevertheless  it  represents  a 
sound  investment  from  a  commercial  standpoint,  and  is  be¬ 
lieved  by  the  War  Department  and  the  Navy  Department  to 

be  vitallv  neeessarv  to  the  national  defense. 

•  • 

The  House  Committee  on  Merchant  Marine  and  Fisheries 
held  very  elaborate  hearings  upon  this  bill  and  the  other 
bills  dealing  with  other  canals  which  had  been  submitted  to 
it.  In  view  of  the  extensive  hearings  which  the  House  had 
held  and  which  were  available  to  us,  the  Senate  committee 
did  not  feel  that  it  was  necessary  to  hold  extensive  hearings. 
We  did,  however,  hold  hearings,  at  which  appeared  the  Sen¬ 
ator  from  Tennessee  [Mr.  McKellar],  who  is  the  author  of 
a  bill  for  the  construction  of  a  Nicaraguan  canal,  to  which 
the  Senate  committee  gave  consideration.  It  was  the  opinion 
of  the  Senate  Committee  on  Interoeeanic  Canals,  however, 
that  the  proposal  for  additional  facilities  at  Panama  and 
the  proposal  for  the  construction  of  a  Nicaraguan  canal  are 
not  necessarily  antagonistic:  that  irrespective  of  whether  it 

ntav  be  neeessarv  or  desirable  at  some  later  time  to  construct 

»  • 

a  Nicaraguan  canal,  as  a  matter  of  national  defense  and  as 
a  matter  of  protection  of  the  investment  which  we  already 
have  at  Panama,  a  third  set  of  locks  at  the  Panama  Canal 
should  he  constructed. 

#••*### 


Mr.  Clark  of  Missouri:  *  *  • 

I  have  no  desire  to  delay  the  matter.  The  report  has  been 
in  for  several  days.  The  subject  has  also  been  before  the 
Committee  on  Military  Affairs.  As  I  say,  there  have  been 
very  full,  adequate,  and  complete  hearings  in  the  House ;  and 
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in  view  of  the  very  urgent  recommendations  of  the  War 
Department  and  the  Xavv  Department,  it  seems  to  me  the 
bill  should  be  forwarded  as  soon  as  possible. 

84  Cong.  Rec.,  p.  6321  ( Senate ,  Mag  31, 1939) : 

The  Vice  President  :  Eightv-four  Senators  have  answered 
to  their  names.  A  quorum  is  present. 

Mr.  Clark  of  Missouri:  I  renew  my  request  for  unani¬ 
mous  consent  that  the  Senate  resume  the  consideration  of 
Senate  bill  2229. 

There  being  no  objection,  the  Senate  resumed  the  consid¬ 
eration  of  the  bill  (S.  2229)  authorizing  and  providing  for 
the  construction  of  additional  facilities  on  the  Canal  Zone 
for  the  purposes  of  more  adequately  providing  for  the  de¬ 
fense  of  the  Panama  Canal  and  for  increasing  its  capacity 
for  the  further  needs  of  interoceanic  shipping. 

Mr.  Clark  of  Missouri:  Mr.  President,  I  desire  to  make  a 
very  simple  statement.  In  the  very  brief  explanation  of 
this  bill  which  I  made  on  Monday  last,  I  neglected  to  em¬ 
phasize  one  fact  as  affording  an  additional  reason  for  the 
construction  of  the  proposed  locks  in  the  Panama  Canal. 

The  capacity  of  the  present  locks  has  almost  been  reached 
— in  fact,  almost  exceeded — bv  the  size  of  the  vessels  which 
can  be  passed  through  the  Panama  Canal  locks  now  exist¬ 
ing.  A  couple  of  years  ago,  when  the  fleet  went  through 
the  Panama  Canal,  the  superstructure  of  the  Saratoga 
knocked  down  an  iron  fence  on  the  top  of  the  Gatun  Locks. 
The  maximum  capacity  of  the  existing  locks  has  already 
been  reached  both  as  to  naval  vessels  and  commercial  ves¬ 
sels.  The  new  locks  to  be  constructed  under  the  pending 
measure  would  be  sufficiently  large  to  afford  passage  to  the 
largest  naval  vessels  now  in  the  contemplation  of  naval 
architects  and  to  the  largest  commercial  vessels  that  will 
probably  be  constructed  in  many  years.  That  is  an  addi¬ 
tional  reason  for  the  passage  of  the  measure  at  this  time. 

8 4  Cong.  Rec.,  pp.  6327-8  (Senate,  May  31.  1939): 

•  •••••* 
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Mr.  Reed:  Mr.  President,  I  wish  to  proceed  to  the  clause 
to  which  I  find  the  most  objection.  1  refer  to  the  clause 
that  authorizes  the  Governor  of  the  Panama  Canal — 

To  authorize  the  making  of  any  contracts,  continuing 
or  otherwise,  in  advance  of  actual  appropriations,  ag¬ 
gregating  not  more  than  the  total  cost  authorized 
herein. 

We  are  not  in  an  emergencv  so  far  as  the  commercial  use 
of  the  Panama  Canal  is  concerned.  The  reports  all  show, 
including  the  report  of  the  distinguished  Senator  from  Mis¬ 
souri  on  behalf  of  his  own  committee,  that  up  to  1960  or  1970 
the  capacity  of  the  Canal  would  be  adequate  for  commer¬ 
cial  purposes. 

Mr.  Clark  of  Missouri :  That  is  correct. 

Mr.  Reei>:  I  think  it  would  be  more  satisfactory  if  the  bill 
should  contain  a  provision  requiring  the  approval  of  con¬ 
tracts  by  the  War  Department,  either  by  the  Secretary  of 
War  or  by  the  Board  of  Engineers,  because  there  is  no 
emergency  that  requires  immediate  construction.  In  fact, 
this  bill  provides  that  of  the  total  cost  of  $277,000,000  only 
$15,000,000  are  to  be  authorized  for  making  a  start.  So  I 
appeal  to  the  Senator  from  Missouri,  whose  bill  I  desire  to 
support,  and  to  whom  I  am  going  to  offer  mv  assistance  in 
keeping  it  in  the  best  shape  that  it  can  be  kept — I  appeal 
to  the  Senator  from  Missouri  and  his  committee  in  these 
circumstances,  there  being  no  emergency  to  give  considera¬ 
tion  to  the  suggestion,  not  to  grant  to  the  Governor  of  the 
Panama  Canal  the  unlimited  authority  that  was  given  to  the 
great  genius  who  constructed  the  Canal.  We  might  not  get 
another  great  genius,  and,  after  all,  ordinary  precaution  in 
business  and  ordinary  precaution  in  governmental  affairs, 
I  think,  certainly  call  for  some  restriction  upon  the  unlimited 
authority  granted  by  this  bill. 

Mr.  Clark  of  Missouri:  Mr.  President,  I  will  say  to  the 
Senator  from  Kansas  that,  so  far  as  I  am  concerned — and 
I  think  in  this  matter  I  am  authorized  to  speak  for  the  com¬ 
mittee — I  have  no  objection  whatever  to  an  amendment  re¬ 
quiring  the  contracts  made  by  the  Governor  of  the  Panama 
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Canal  to  bo  approved  by  the  Secretary  of  War.  I  say  very 
frankly  that  I  am  willing-  to  accept  such  an  amendment  be¬ 
cause  I  do  not  think  it  in  any  material  particular  would 
change  the  bill  itself.  We  have  no  communication,  for  in¬ 
stance,  as  a  Congress  at  the  present  time  from  the  Governor 
of  the  Panama  Canal  except  through  the  Secretary  of  War; 
everything  that  he  does  comes  to  us  through  the  Secretary 
of  War.  The  drafting  of  this  bill  was  made  in  the  War 
Department  on  the  recommendation  of  the  Governor  of  the 
Panama  Canal.  The  report  on  construction  in  the  Canal 
comes  to  us  under  cover  of  a  letter  from  the  Secretary  of 
War,  and  the  report  of  the  Governor  of  the  Canal.  There¬ 
fore,  I  say  that  I  have  no  objection  whatever  to  requiring 
the  approval  of  the  Secretary  of  War;  but  I  repeat  I  do  not 
think  it  means  anything. 

84  Cong.  Bee.,  p.  10720  (House,  August  1, 1939) : 

CONSTRUCTION  OF  ADDITIONAL  FACILITIES  IN  THE  PANAMA  CANAL 

ZONE 

Mr.  Sabath  :  Mr.  Speaker,  I  call  up  House  Resolution  203. 

The  Clerk  read  as  follows : 

House  Resolution  203 

Resolved ,  That  upon  the  adoption  of  this  resolution 
it  shall  be  in  order  to  move  that  the  House  resolve 
itself  into  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  for  the  consideration  of  H.  R.  5129, 
a  bill  authorizing  and  providing  for  the  construction 
of  additional  facilities  on  the  Canal  Zone  for  the  pur¬ 
poses  of  more  adequately  providing  for  the  defense  of 
the  Panama  Canal  and  for  increasing  its  capacity  for 
the  future  needs  of  interoceanic  shipping.  That  after 
general  debate,  which  shall  be  confined  to  the  bill  and 
continue  not  to  exceed  2  hours,  to  be  equally  divided  and 
controlled  between  the  chairman  and  ranking  minority 
member  of  the  Committee  on  Merchant  Marine  and 
Fisheries,  the  bill  shall  be  read  for  amendment  under  the 
5-minute  rule.  At  the  conclusion  of  the  consideration 
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of  the  bill  for  amendment  the  Committee  shall  rise 
and  report  the  same  to  the  House  with  such  amend¬ 
ments  as  may  have  been  adopted,  and  the  previous 
question  shall  be  considered  as  ordered  on  the  bill  and 
amendments  thereto  to  final  passage  without  interven¬ 
ing  motion  except  one  motion  to  recommit  with  or  with¬ 
out  instructions. 

Mr.  Sabath:  Mr.  Speaker,  in  view  of  the  fact  that  this  is 
a  unanimous  report  of  the  committee,  I  am  wondering 
whether  the  gentleman  from  Illinois  desires  any  time  on 
the  rule. 

Mr.  Allen  of  Illinois:  Yes;  we  do.  Just  a  few  minutes; 
but  we  are  not  opposed  to  the  bill. 

Mr.  Sabath:  Mr.  Speaker,  this  rule  makes  in  order  the 
bill  (II.  K.  5129)  authorizing  and  providing  for  the  con¬ 
struction  of  additional  facilities  on  the  Canal  Zone  for  the 
purposes  of  more  adequately  providing  for  the  defense  of 
the  Panama  Canal  and  for  increasing  its  capacity  for  the 
future  needs  of  interoeeanic  shipping. 

The  rule  provides  for  2  hours  of  general  debate,  and  the 
bill  will  be  considered  under  the  5-minute  rule.  I  am  in¬ 
formed  that  the  Committee  on  Merchant  Marine  and  Fish¬ 
eries  has  reported  this  bill  by  a  unanimous  vote. 

Mr.  Speaker,  the  Army  engineers  have  recommended 
additional  locks  in  the  Panama  Canal  because  the  battle¬ 
ships  we  are  now  building  will  be  much  larger  than  anything 
expected  at  the  time  the  Panama  Canal  was  built.  At  that 
time  we  believed  that  the  width,  as  well  as  the  length,  of 
the  locks  was  sufficient  to  take  care  of  any  ship  that  might 
be  built.  I  had  the  honor  and  privilege  of  being  at  the  Canal 
site  when  locks  were  being  built.  I  was  amazed  then  at  the 
magnitude  of  these  locks:  and,  therefore,  it  is  surprising 
to  me  to  realize  how  this  country  has  advanced  not  only  in 
the  matter  of  the  construction  of  battleships,  but  even  in 
the  construction  of  commercial  vessels. 

84  Cong.  Rec.,  p.  10723  (House,  August  1 ,  1939): 
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Mr.  Allen  of  Illinois:  I  am  glad  to  hear  that,  Mr.  Chair¬ 
man. 

Another  feature  of  this  bill  is  that  in  line  11  of  page  2 
it  gives  the  Governor  of  the  Panama  Canal  Zone  the  right 
to  authorize  the  making  of  anv  contracts,  continuing  or 
otherwise,  in  advance  of  actual  appropriations. 

Mr.  Bland:  We  have  an  amendment  that  I  believe  will 
amply  cover  that  feature. 

Mr.  Allen  of  Illinois:  Would  the  gentleman  care  to  state 
what  the  amendment  is,  because  under  this  provision  the 
Governor  of  the  Panama  Canal  Zone,  3,000  miles  away, 
without  coming  back  here  to  Washington  and  without  ob¬ 
taining  the  approval  of  the  President,  the  Secretary  of 
War.  or  anvone  else,  could  go  ahead  next  rear  and  enter 
into  contracts  in  the  amount  of  $277,000,000  before  the  Com¬ 
mittee  on  Appropriations  would  even  have  the  matter  be¬ 
fore  them.  This  would  give  the  Governor  the  right  to  enter 
into  contracts  to  bind  the  United  States  Government  to  the 
extent  of  $277,000,000,  without  the  Committee  on  Appro¬ 
priations  having  anything  to  do  with  it  whatever. 

Mr.  Bland:  The  express  language  that  was  contained  in 
the  bill  as  it  was  originally  reported  would  appear  to  bear 
out  somewhat  that  contention.  That  was  not  intended  by 
the  author  of  this  bill  and  consequently  we  have  several 
amendments.  One  of  the  objections  was  that  he  could  lower 
the  rates  in  the  Canal  Zone.  We  have  an  amendment  pro¬ 
viding  that  the  compensation  of  such  persons  shall  not  be 
lower  than  the  compensation  paid  for  the  same  or  similar 
services  to  other  employees  on  the  Panama  Canal.  Then, 
provided  further,  that  rates  of  compensation  in  excess  of 
those  authorized  by  law  for  other  employees  of  the 
Panama  Canal  shall  not  be  paid  without  the  approval  of 
the  Secretary  of  War.  This  was  to  take  care  of  special 
experts  and  persons  of  that  type. 

Mr.  Allen  of  Illinois:  That  is  with  regard  to  pay.  What 
about  entering  into  these  contracts? 

Mr.  Bland  :  And  provided  further  that  the  Governor  of 
the  Panama  Canal,  with  the  approval  of  the  Secretary  of 
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War,  is  authorized  to  engage,  under  agreement  when 
deemed  necessary,  expert  assistants  in  the  various  arts  and 
sciences  upon  terms  and  rates  of  compensation  for  services 
and  incidental  expenses,  and  to  make  contracts  without  the 
advertisement  hereinafter  prescribed,  with  respect  to  archi¬ 
tectural  or  engineering  services. 

S4  Cong.  Bee.,  p.  10724  (House,  August  1,  1939): 

Mr.  Allen  of  Illinois:  Also - 

To  authorize  the  making  of  any  contracts,  continuing 
or  otherwise,  in  advance  of  actual  appropriations,  ag¬ 
gregating  not  more  than  the  total  cost  authorized  herein. 

Does  it  sav  anything  there  to  the  effect  that  the  Governor 
of  the  Panama  Canal,  whoever  he  might  be,  has  to  come  back 
and  receive  the  approval  of  anyone  here  in  Washington? 
I  would  like  to  see  the  gentleman  from  Virginia  offer  an 
amendment  there  providing  that  it  would  be  necessary  for 
this  Governor  of  the  Panama  Canal  to  come  back  and  re¬ 
ceive  the  approval  of  the  War  Department  before  he  can 
enter  into  those  contracts  to  a  total  of  $277,000,000. 

Mr.  Bland:  If  the  gentleman  will  yield  right  there,  the 
amendment  provides : 

And  provided  further.  That  the  Governor  of  the 
Panama  Canal,  with  the  approval  of  the  Secretary  of 
War,  is  authorized  to  engage  under  agreement  when 
deemed  necessary  expert  assistants  in  the  various  arts. 

(b)  To  authorize  the  making  of  contracts  without 
advertisement. 

And.  generallv.  to  make  anv  and  all  contracts  necessary 
for  the  prosecution  of  the  work  that  is  authorized.  So  that 
every  part  comes  under  the  Secretary  of  War. 

Mr.  McCormack:  I  think  the  proposed  amendment  meets 

the  objection,  because  it  provides  for  the  approval  of  the 

Secretary  of  War. 

% 

Mr.  Faddis:  A  bill  that  has  passed  the  House  and  that 
has  already  passed  the  Senate,  at  the  request  of  the  Quar- 
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termaster  General,  makes  it  possible  to  enter  into  contract 
in  the  Panama  Canal  Zone,  and  I  believe  from  my  recollec¬ 
tion  of  the  bill  it  would  also  apply  to  this  construction. 

Mr.  Bland:  I  do  not  like  to  guess  at  things  if  I  can  help  it. 

Mr.  Allen  of  Illinois:  Mr.  Speaker,  under  the  amend¬ 
ment,  which  I  have  not  seen,  will  it  limit  the  Governor 
General  of  the  Panama  Canal  so  that  the  power  is  taken 
from  him  to  fix  the  compensation  at  any  rate  he  may  see  fit? 

Is  he  limited  in  fixing  hours  and  wages,  or  does  it  let  him 
pay  any  salary  or  compensation  that  he  so  desires?  Will 
the  gentleman  answer  that  ? 

Mr.  Bland:  It  shall  not  be  lower  than  the  compensation 
paid  for  the  same  or  similar  services  to  other  employees. 

Mr.  Allen  of  Illinois:  I  am  not  talking  about  lower;  but 
how  about  higher? 

Mr.  Bland:  The  rates  of  compensation  in  excess  of  those 
authorized  by  law  for  other  employees  of  the  Panama  Canal 
shall  not  be  paid  without  approval  of  the  Secretary  of  War. 

Mr.  Allen  of  Illinois:  I  think  that  satisfies  me. 

84  Cong.  Bee .,  p.  10925-6  (Senate,  August  3 ,  1939): 

#•##*#• 

Mr.  Danaher:  Mr.  President,  will  the  Senator  yield 
further? 

Mr.  Clark  of  Missouri :  I  am  glad  to  yield. 

Mr.  Danaher:  Inviting  the  Senator’s  attention  to  lines 
24  and  25,  at  the  bottom  of  page  2,  the  Senator  will  read 
that  the  Governor  is  authorized  to  make  contracts  “with¬ 
out  the  advertisement  hereinafter  prescribed,  with  archi¬ 
tectural  or  engineering  corporations,  firms,  or  individuals,” 
and  so  forth.  Does  the  Senator  understand  that  language 
to  mean  that  the  Governor,  within  the  authorized  limita¬ 
tions,  may  make  contracts  for  the  whole  project  ? 

Mr.  Clark  of  Missouri :  I  do  not  so  understand,  because 
the  language  of  the  proviso  is  specific,  that  that  is  simply 
“for  the  production  and  delivery  of  designs,  plans,  draw¬ 
ings,  and  specifications,”  the  idea  being  that  it  is  particu¬ 
larly  desirable  that  if  the  work  is  to  be  entered  upon  at  all 
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it  shall  be  entered  upon  with  as  much  expedition  as  pos¬ 
sible,  in  order  to  shorten  the  times  of  construction.  There¬ 
fore,  under  that  proviso  the  Governor  of  the  Panama  Canal 
Zone  is  authorized,  with  the  approval  of  the  Secretary  of 
War,  without  going  through  the  necessary  delay  of  adver¬ 
tising  for  bids,  merely  to  engage  architectural  or  engineer¬ 
ing  firms  or  individuals  for  the  production  and  delivery  only 
of  designs,  plans,  drawings,  and  specifications. 

Mr.  Dana  her  :  Mr.  President,  inviting  the  Senator's  atten¬ 
tion  to  page  3,  lines  3  and  4.  the  Governor  is  authorized  to 
make  ‘‘any  and  all  contracts  necessary  for  the  prosecution 
of  the  work  herein  authorized."  T  take  it  that  that  language 
will  apply  to  the  complete  construction  of  the  project  from 
the  beginning  on? 

Mr.  Clark  of  Missouri:  As  I  understand,  that  is  merely 
to  authorize  the  Governor  of  the  Panama  Canal  Zone  to 
enter  into  contracts  on  behalf  of  the  United  States. 

Mr.  Daxaher:  Yes;  but  contracts  for  the  whole  job — the 
completed  job.  Is  not  that  so? 

Mr.  Clark  of  Missouri:  I  would  so  construe  it. 

Mr.  Daxaher:  If  the  Senator  will  yield,  it  says  “the  work 
herein  authorized"  on  a  $277,000,000  job.  Is  not  that  so? 

Mr.  Clark  of  Missouri.  That  is  correct. 

Mr.  Daxaher:  So  that  that  making  of  contracts  is  in 
prosecution  of  the  work  herein  authorized  and  hence  for  the 
whole  job.  Is  not  that  correct? 

Mr.  Clark  of  Missouri:  Someone  has  to  make  the  con¬ 
tracts. 

Mr.  Daxaher:  Does  the  Senator  understand  that  the  mak¬ 
ing  of  the  contract  must  be  submitted  for  the  approval  of 
the  Secretary  of  War? 

Mr.  Clvrk  of  Missouri:  There  is  no  question  on  earth 
about  that.  I  refer  the  Senator  to  the  language  above,  in 
lines  17  and  IS,  “that  the  Governor  of  the  Panama  Canal, 
with  the  approval  of  the  Secretary  of  War,”  and  so  forth. 
In  other  words,  that  is  the  ordinary  contract  for  public 
works,  except  that  the  Governor  of  the  Panama  Canal,  being 
further  removed,  is  given  perhaps  more  discretion  than 
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subordinate  Armv  Officers  ordinarilv  are  in  making  such 
contracts,  but  the  approval  of  the  Secretary  of  "War  is 
required  in  each  case. 

Mr.  Daxaher:  Inviting  the  Senator’s  attention  to  page  3, 
line  13,  we  find  that — 

Notwithstanding  any  other  provision  of  law,  and 
except  as  otherwise  provided  in  this  act,  all  purchases 
and  contracts  for  supplies  or  for  services,  except  for 
personal  services,  shall  be  made  by  the  Panama  Canal 
after  advertising,  in  such  manner  and  at  such  times, 
sufficiently  in  advance  of  opening  of  bids,  as  the  Gov¬ 
ernor  or  his  duly  authorized  representative  in  the 
United  States  shall  determine  to  be  adequate  to  insure 
notice  and  opportunity  for  competition. 

There  is  thereafter  a  provision  for  a  suspension  of  even 
that  necessity  in  the  event  of  an  emergency. 

Mr.  Clark  of  Missouri :  So  far  as  the  first  sentence  which 
the  Senator  has  quoted  is  concerned,  that  merely  removes 
this  contract  from  the  ordinary  operation  of  projects  within 
the  War  Department  because  of  the  distance  from  the 
United  States.  In  other  words,  instead  of  having  the  bureau 
of  the  War  Department  attend  to  the  advertising  and  sub¬ 
mit  the  bids,  it  merelv  transfers  the  authoritv  to  another 

»  • 

bureau  of  the  War  Department,  to  wit,  the  Panama  Canal 
Authority,  which  is  on  the  scene. 

So  far  as  the  other  provision  is  concerned,  that  is  a  very 
common  provision  in  emergency  construction,  where  it  may 
be  considered  that  an  emergency  exists,  to  permit  a  sus¬ 
pension  of  the  rule  established. 

Mr.  Dana  her  :  Mr.  President,  if  the  Senator  will  indulge 
me  just  a  moment  further - 

Mr.  Clark  of  Missouri :  I  am  glad  to  yield. 

Mr.  Danaher:  Does  the  Senator  understand  that  it  is 
necessary  that  we  should  suspend  the  protections  and  the 
limitations  of  existing  law  which  bind  the  Secretary  of  War 
when  he  makes  a  contract  ? 

Mr.  Clark  of  Missouri:  Mr.  President,  it  seems  to  me 
that  in  the  case  of  a  construction  at  a  distance  so  far  re- 
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moved  from  the  United  States  as  Panama  is,  it  is  necessary 
to  vest  a  certain  measure  of  discretion  in  the  responsible 
officers  on  the  ground  in  cases  of  emergency,  to  be  so  found 
by  those  responsible  officers  as  emergencies,  in  order  to  pre¬ 
vent  failure  of  the  work.  I  dare  say  that  if  a  certain  very 
large  measure,  a  much  larger  measure  of  discretion  than 
is  usual  in  such  cases,  or  as  is  provided  for  in  the  pending 
bill,  had  not  been  vested  in  General  Goethals  at  the  time  of 
the  construction  of  the  Panama  Canal,  the  Panama  Canal 
never  would  have  been  successfully  completed.  In  a  work  of 
such  magnitude,  removed  from  the  United  States  such  a  dis¬ 
tance,  I  do  not  feel  that  we  should  be  so  technical  as  in  the 
ordinary  routine  of  the  'War  Department  operations  in  the 
United  States. 

The  purpose  of  the  pending  measure  is  to  provide  addi¬ 
tional  lock  facilities  as  a  measure  of  national  defense,  as 
well  as  a  prospective  commercial  adjunct  of  the  Canal,  and 
the  construction  should  he  completed  as  soon  as  reasonably 
can  be  expected.  Therefore  we  should  not  tie  it  up  with  un¬ 
necessary  technicalities  which  might  defeat  the  purpose. 

The  Governor  of  the  Panama  Canal  alwavs  is  an  officer  of 

the  Engineer  Corps  of  the  United  States  Army.  The  Army 

engineers  perform  nearly  all  of  the  construction  of  public 

works  in  this  country.  I  think  every  Member  of  the  Senate 

will  bear  me  out  when  I  sav  that  I  have  never  been  verv 

*  % 

much  inclined  to  vest  anv  unneeessarv  authority  in  any 
public  official,  or  any  more  discretion  than  is  absolutely 
necessary:  but  when  we  take  an  Engineer  officer  of  the 
United  States  Army,  who  has  been  designated  as  Governor 
of  the  Panama  Canal,  who  is  the  man  on  the  ground,  an 
expert  in  construction  matters,  an  expert  in  conditions  at 
the  Panama  Canal,  removed  several  thousand  miles  from 
the  United  States,  I  say  he  ought  to  be  given  an  opportunity 
to  prosecute  the  mission  imposed  upon  him  by  Congress 
without  unnecessary  hampering  restrictions. 

Mr.  Daxaher:  Mr.  President,  the  Senator  will  check  me 
if  I  am  incorrect,  but,  as  I  understand  the  bill,  we  author¬ 
ize  to  be  appropriated  for  the  fiscal  year  1940  only 
$15,000,000. 
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Mr.  Clark  of  Missouri:  Tliat  is  correct. 

Mr.  Daxaheii:  But  we  place  a  ceiling  or  maximum  upon 
the  total  above  that  of  $277,000,000. 

Mr.  Clark  of  Missouri:  That  is  correct. 

Mr.  Daxaiier:  But  as  I  read  the  language,  we  authorize 
that  amount  ultimately  to  be  appropriated. 

Mr.  Clark  of  Missouri:  That  is  entirely  correct.  Of 

* 

course,  the  amount  to  be  appropriated  is  provided  for  in 
regular  appropriation  bills.  The  reason  why  the  authoriza¬ 
tion  for  the  lirst  year  was  placed  at  $15,000,000  was  that  that 
was  the  estimate  of  the  War  Department  and  the  Canal 
authorities  as  to  the  amount  which  could  be  reasonably  and 
profitably  expended  the  lirst  year. 

Mr.  Daxaiier:  I  should  like  to  ask  the  Senator  why  we 
could  not  properly  amend  line  4,  on  page  3,  so  that  the  Gov¬ 
ernor  would  be  authorized  to  make  anv  and  all  contracts 

* 

only  within  the  initial  appropriation  for  the  first  year. 

Mr.  Clark  of  Missouri:  Mr.  President,  I  do  not  believe 
that  the  War  Department  would  feel  justified  in  entering 
upon  a  construction  of  such  magnitude  if  they  were  limited 
as  to  the  initial  expenses  the  first  year.  I  know  that  if  I 
were  Secretary  of  War  I  would  not.  I  do  not  belieye  any 
responsible  administrative  official  in  the  United  States 
would  feel  like  entering  upon  a  work  of  this  magnitude,  esti¬ 
mated  to  cost  $277,000,000,  if  he  were  limited  in  regard  to 
all  important  plans  and  arrangements  in  the  first  year. 

Mr.  Daxaiier:  And  yet  is  not  that  what  we  are  saying 
by  putting  a  limit  of  $15,000,000  on  it? 

Mr.  Clark  of  Missouri :  It  seems  to  me  that  the  construc¬ 
tion  of  a  project  of  this  sort  has  to  be  contemplated  as  a 
whole  and  not  piecemeal.  A  limitation  of  $15,000,000  was 
included  simply  at  the  recommendation  of  the  Department 
itself  as  to  the  amount  which  could  properly  be  expended  in 
1  vear. 

Mr.  Daxaiier  :  Mr.  President,  I  want  to  thank  the  Senator 
for  his  courtesy  and  his  cooperation. 
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APPENDIX  B 

Extracts  from  Hearings  Before  the  House  Committee  on 
Appropriations,  Senate  Committee  on  Appropriations, 
and  the  Congressional  Record  Relating  to  the  Ap¬ 
propriation  for  the  Civil  Functions  of  the  War 
Department 

When  the  appropriation  to  pay  in  part  for  the  construc¬ 
tion  of  the  “third  locks”  was  first  introduced  in  the  House 
of  Representatives  as  part  of  the  War  Department  Civil 
Functions  Appropriation  Bill  for  1941,  it  was  deleted  by  the 
House.  The  following  excerpts  are  from  discussions  on  the 
floor  of  the  Senate,  where  the  House  Bill  was  amended  to 
include  an  appropriation  for  the  “third  locks.” 

SO  Cong.  Rec.,  p.  4015  (Senate,  April  17,  1940): 

The  next  amendment  was,  on  page  14,  after  line  S,  to 
insert : 

Construction  of  additional  facilities — Panama  Canal: 
For  construction  of  additional  facilities  for  the  improve¬ 
ment  and  enlargement  of  the  capacity  of  the  Panama  Canal, 
in  accordance  with  the  act  approved  August  11,  1939  (53 
Stat.  1409),  including  reimbursement  to  the  appropria¬ 
tions  “Maintenance  and  operation,  Panama  Canal,”  “Sani¬ 
tation,  Panama  Canal,”  and  “Civil  government,  Panama 
Canal,”  in  such  amounts  as  the  Governor  of  the  Panama 
Canal  shall  from  time  to  time  determine  to  be  additional 
costs  incurred  for  the  objects  specified  in  said  appropria¬ 
tions  on  account  of  the  prosecution  of  the  work;  in  all, 
$15,000,000. 

SO  Cong.  Rec..  p.  4610  (Senate,  April  17, 1940): 

Mr.  Vandenberg:  I  ask  the  Senator  whether  or  not  the 
War  Department  or  the  Canal  Zone  authorities  presented 
the  same  request  to  the  House  Appropriations  Committee. 

Mr.  Thomas  of  Oklahoma:  The  House  record  shows  that 
the  matter  was  presented  to  the  House  committee.  The 
House  committee  did  not  recommend  the  item,  and  the 
House  itself  did  not  insert  it.  So  it  is  inserted  by  the  Senate 
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committee  virtually  as  a  new  proposal  so  far  as  the  Con¬ 
gress  is  concerned.  Of  course,  there  is  a  Budget  estimate 
for  the  item. 

Mr.  Vaxdexberu:  Is  the  Senator  familiar  with  the  rea¬ 
sons  why  the  House  objected? 

Mr.  Thomas  of  Oklahoma:  I  think  I  am. 

Mr.  Vaxdexberg :  Will  the  Senator  state  the  reasons? 
I  am  asking  purely  for  information.  I  am  curious  about 
the  matter. 

Mr.  Tiiomas  of  Oklahoma:  At  the  present  time  there  is  a 
rather  complete  canal  across  the  Canal  Zone.  The  Canal  is 
serviceable,  and  there  is  no  complaint,  save  that  it  is  narrow. 
Some  existing  ships  cannot  go  through  the  Panama  Canal 
as  it  is  now  constructed.  The  locks  are  too  narrow.  Some 
British  ships  cannot  go  through.  We  can  send  any  of  our 
ships  through  the  Canal.  However,  some  of  our  airplane 
carriers  will  barely  go  through.  They  will  not  go  through 
without  scraping  the  sides,  and  damage  has  been  done  both 
to  ships  and  to  the  Canal. 

It  is  the  plan  of  the  Xavv  Department  to  increase  the 
width  of  some  of  the  navy  ships  by  adding  to  them  what  are 
called  blisters.  A  blister  is  a  protection  on  the  side  of  the 
ship  which  renders  the  main  parts  of  the  ship  immune  to 
attack  by  torpedo  or  something  which  might  destroy  the 
blister,  which  is  a  protrusion  on  the  side  to  prevent  injury 
to  the  ship.  If  blisters  are  installed,  the  Canal  will  be  too 
narrow  to  permit  the  passage  of  the  larger  ships  having 
blisters  on  their  sides. 

That  is  one  reason,  but  that  is  not  the  main  reason  for 
the  starting  of  the  new  canal.  Something  might  happen 
to  the  present  Canal,  such  as  an  earthquake.  Of  course, 
even  if  we  had  two  or  three  canals,  an  earthquake  might  con- 
ceivablv  destrov  all  of  them;  but  if  an  enemv  should  come 
over  the  existing  Canal,  or  go  through  the  Canal  and  do 
damage  to  the  locks,  of  course  the  Canal  would  be  rendered 
unserviceable.  That  is  possible. 

I  will  sav  to  the  Senator  from  Michigan  that  the  great- 
est  danger  is  through  the  destruction  of  a  vessel  in  the 
locks  themselves.  Of  course  there  is  no  sure  way  to  prevent 
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such  a  thing.  If  we  should  become  involved  in  some  kind 
of  trouble,  and  a  ship  should  start  through  the  Canal,  and 
in  going  through  some  of  the  locks  it  should  be  blown  up, 
or  through  sabotage  or  otherwise  a  ship  carrying  high  ex¬ 
plosives  should  be  destroyed  in  the  Canal,  of  course  the  dam¬ 
age  to  the  locks  could  not  be  foretold.  It  might  put  them  out 
of  commission  for  weeks  or  months,  in  which  event  the 
Canal  would  be  dead. 

So  it  is  the  opinion  of  the  Canal  Zone  authorities,  the 
War  Department,  the  Xavv  Department,  and  all  the  depart¬ 
ments  interested,  that  a  new  set  of  locks  should  be  con¬ 
structed  to  provide  a  new  canal  across  the  zone.  The  new 
canal,  if  constructed,  would  be  located  very  nearly  parallel 
to  the  existing  canal.  In  some  places  it  would  be  two  or 
three  hundred  yards  from  the  existing  Canal.  In  other 
places  it  would  be  a  third  of  a  mile,  and  in  one  place  perhaps 
half  a  mile,  or  a  little  more  than  half  a  mile,  from  the  exist- 
ing  Canal. 

At  the  present  time  the  main  part  of  the  Canal  is  through 
and  across  Gatun  Lake.  If  the  new  canal  were  built,  it 
would  still  use  Gatun  Lake  for  such  distance  as  the  lake  is 
available,  but  a  new  ditch  on  the  Atlantic  side  and  a  new 
ditch  on  the  Pacific*  side,  with  corresponding  locks  would  be 
necessary.  The  present  Canal  has  two  sets  of  locks.  The 
new  canal  would  have  only  one  set  of  locks,  so  it  is  re¬ 
ferred  to  as  a  third  set  of  locks. 

As  to  whether  or  not  we  need  the  new  canal  now,  the 
record  is  very  clear  that  we  do  not  need  it  now  for  commer¬ 
cial  purposes.  The  present  Canal  is  taking  care  of  all  the 
trade  it  is  desired  to  send  through  the  Canal  at  the  present 
time.  The  testimonv  in  the  record  is  clear  that  for  commer- 
cial  purposes  the  new  canal  would  not  be  necessary  for  20 
years,  or  prior  to  1960.  By  that  time  it  is  thought  that  if  the 
world  should  return  to  sanity,  and  trade  relations  should 
expand  as  they  have  expanded  in  the  past,  the  Canal  would 
probably  be  too  small  or  too  narrow  to  accommodate  the 
traffic. 

So  the  authorities  are  very  clear  that  for  the  present  the 
new  canal  is  not  necessary  for  commercial  purposes.  It  is 
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necessary  only  in  the  event  larger  ships  are  built,  or  in  the 
event  of  trouble  due  to  war.  That  trouble  would  come  about 
by  reason  of  the  existing  Canal  being  destroyed  by  bombs, 
bv  ships  in  the  Canal,  or  by  some  other  agency. 

Mr.  Van dex berg :  Mr.  President,  will  the  Senator  yield? 

Mr.  Thomas  of  Oklahoma:  I  vield. 

* 

Mr.  Vaxdexberg:  What  1  was  asking  the  able  Senator  is 
whether  or  not  he  knows  why,  in  the  face  of  this  very  per¬ 
suasive  set  of  circumstances,  the  House  of  Representatives 
declined  to  include  the  item  in  the  bill. 

Mr.  Barkley  :  Mr.  President,  will  the  Senator  vield  to  me  ? 

Mr.  Thomas  of  Oklahoma:  T  vield. 

Mr.  Barkley:  I  am  not  a  member  of  the  committee,  but  I 
happen  to  have  come  into  possession  of  certain  information. 

There  was  some  confusion  in  the  House  committee  grow¬ 
ing  out  of  the  testimonv  of  the  engineers  as  to  whether  or 
not  the  work  could  be  begun  in  this  fiscal  year;  and  because 
the  committee  was  not  certain  that  it  could  be  begun,  it  did 
not  include  the  item.  However,  since  the  bill  passed  the 
House  the  matter  has  been  cleared  up  by  the  engineers  of 
the  Panama  Canal  Zone  and  the  War  Department,  who 
have  stated  that  they  can  begin  the  work  within  this  fiscal 
year:  and  for  that  reason  I  understand  the  item  is  now  in¬ 
cluded. 

86  Coup.  Rcr..  p.  4618  (Senate.  April  17. 1010): 

Mr.  Lodge:  Is  it  not  correct  to  say,  in  answer  to  the  ques¬ 
tion  of  the  Senator  from  Nebraska,  that  the  greatest  single 
danger  to  the  Panama  Canal  is  not  bombardment  from  the 
air;  it  is  not  an  earthquake:  it  is  not  an  accident  happening 
to  some  ship  in  one  of  the  locks  or  in  one  of  the  large  bodies 
of  water  forming  a  part  of  the  Canal :  but  the  greatest  single 
danger  that  could  happen  to  the  Canal  is  that  a  ship  might 
be  sabotaged  or  exploded  within  one  of  the  locks.  That  is 
the  greatest  danger:  and  the  construction  of  an  extra  sot 
of  locks  would  completely  protect  against  that  danger.  At 
the  present  time  we  cannot  protect  ourselves  against  it  at  all, 
because,  to  protect  ourselves  against  it  would  require  un¬ 
loading  every  single  ship  before  it  goes  through  the  Canal, 
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and  making  a  search  for  hidden  explosives  and  hidden  com¬ 
partments  in  the  ship,  which  would  be  equivalent  to  unload¬ 
ing  the  ship.  If  we  have  a  third  set  of  locks,  we  need  never 
open  them  to  commercial  traffic  at  all  if  we  do  not  want  to, 
and  we  could  thereby  completely  and  utterly  prevent  any 
sabotaging  of  the  locks. 

Mr.  Thomas  of  Oklahoma:  Mr.  President,  the  Senator 
from  Massachusetts  has  correctly  interpreted  the  testimony 
before  the  committee,  as  I  understand  the  testimony. 

Hearings  Before  the  House  of  Representatives  Subcom¬ 
mittee  of  the  Com mittee  on  Appropriations,  76tii  Cong., 
3rd  Session  on  the  War  Department  Civil  Functions 
Appropriation  Bill  for  1941.  (Hereinafter  in  the  Ap¬ 
pendix  Referred  to  as  House  Appropriation  Committee 
Hearings)  (January  29, 1940) 

House  Appropriation  Committee  Hearings .  supra,  pp.  1-2: 

Mr.  Snyder:  We  will  hear  General  Strong  at  this  time. 
General  Strong:  Mr.  Chairman,  I  would  like  to  make  a 
general  statement  for  the  record  in  regard  to  the  national- 
defense  features  in  connection  with  the  construction  of  the 
third  set  of  locks  at  the  Panama  Canal  and  discuss  some 
of  the  details  of  the  defenses  off  the  record. 

Mr.  Snyder:  You  may  proceed. 

General  Strong:  Mr.  Chairman,  the  construction  of  the 

Panama  Canal  was  originallv  conceived  as  essentiallv  a  com- 

•  * 

mcrcial  undertaking:  hut  the  Spanish-American  War.  and 
particularly  the  spectacular  66-dav  dash  of  the  Y.  S.  S. 
Oregon  around  the  Horn  to  reinforce  the  Atlantic  Fleet, 
brought  home  to  the  American  people  the  importance  of 
providing  for  the  expeditious  movement  of  our  fleet  between 
the  Pacific  and  the  Atlantic  Oceans. 

A  policy  of  a  fleet  “second  to  none”  serves  our  national- 
defense  requirements  only  to  the  extent  that  the  facilities 
offered  by  the  Panama  Canal  are  available  to  our  fleet  when 
needed. 

The  War  Department  is  charged  with  the  mission  of  as- 
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suring  to  the  Xavy  this  uninterrupted  transit  at  any  time 
and  under  any  conditions.  Unfortunately,  at  least,  from  a 
national-defense  viewpoint,  the  United  States  is  bound  by 
treat v  obligations  in  the  Hav-Pauncefote  Treatv  of  Xovem- 
bcr  IS,  1901,  to  keep  the  Canal  open  to  the  commerce  of  the 
world.  While  this  commitment  would  not  be  held  to  permit 
the  ships  of  a  power  with  whom  we  were  at  war  to  traverse 
the  Canal,  it  does  introduce  serious  complications  into  our 
defense  problems,  particularly  during  the  period  immedi¬ 
ately  preceding  a  declaration  of  hostilities. 

The  present  volume  of  traffic  is  such  that  in  order  to  carry 

out  treaty  obligations,  and  at  the  same  time  insure  the  use  of 

one  set  of  locks  to  the  Xavy,  24-hour  single-track  operation 

is  necessarv. 

* 

By  the  act  of  August  11,  1939,  Congress  authorized  the 
construction  of  a  third  set  of  locks  in  the  Panama  Canal  for 
the  primary  purpose  of  reducing  its  vulnerability  while,  at 
the  same  time,  providing  for  projected  increases  in  the  size 
of  naval  and  commercial  vessels  and  the  anticipated  future 
demands  of  commerce.  The  vulnerabilitv  of  the  Canal  will 
be  reduced  and  uninterrupted  passage  assured  so  far  as 
such  assurance  may  be  provided  through  structural  means 
by- 

fa)  Locating  the  new  set  of  locks  at  such  distances  from 
the  existing  locks  as  will  prevent  damage  to  both  sets  by 
the  same  bomb  or  explosive  charge. 

(b)  Designing  and  constructing  the  third  set  as  bomb¬ 
proof  structures;  and 

(c)  Restricting  the  use  of  the  third  set  to  our  Xavy  in 
times  of  international  tension. 

The  War  Department  feels  that  the  availability  of  a  third 
set  of  locks,  constructed  as  planned,  will  reduce  the  present 
hazards  of  interruption  of  passage,  through  sabotage  or 
air  bombardment,  by  at  least  50  percent. 

In  view  of  present  unsettled  world  conditions  and  the  im¬ 
possibility  of  prophesying  the  outcome  of  the  present  war 
in  Europe,  the  War  Department  deems  that  national-de¬ 
fense  interests  demand  the  prompt  initiation  of  construe- 
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tion  of  a  third  set  of  locks  and  its  completion  in  the  shortest 
practicable  time.  We  will  be  fortunate,  indeed,  if  the  vital 
need  of  assured  passage  through  the  Canal  does  not  con¬ 
front  us  before  such  construction  can  be  completed. 

#  *  #  *  * 

House  Appropriations  Committee  Hearings .  supra ,  pp.  4-5: 

Mr.  Collins:  What  is  the  set-up  on  the  Canal  now,  Gov¬ 
ernor?  What  is  the  political  set-up  on  the  Canal?  You 
are  the  Governor.  Is  there  anyone  over  you?  I  do  not 
mean  political  in  the  sense  that  someone  is  running  for  office, 
but  in  the  general  meaning  of  the  word.  Has  anv  of  vour 

authoritv  been  taken  awav  from  vou? 

•  ».  » 

Governor  Ridley:  The  commanding  general  of  the  Pan¬ 
ama  Canal  Department  now  has  control,  but  we  are  oper¬ 
ating  about  like  we  were  before. 

Mr.  Collins:  You  are  operating  under  the  commanding 
general?  In  other  words,  there  has  been  a  merging  of  the 
civil  with  the  military?  Is  that  it? 

Governor  Ridley:  Xo:  I  would  not  say  that.  The  com¬ 
manding  general  simply  has  control  of  everything  in  the 
Canal  Zone,  including  the  control  of  the  civil  government  ? 
Mr.  Collins:  Of  the  entire  government? 

Governor  Ridley:  Of  the  Governor  and  everything. 

Mr.  Collins:  And  the  agencies  under  the  Governor? 
There  are  not  two  different  units  down  there,  with  military 
and  civil  authority?  All  of  it  is  under  the  commanding 
general  now?  My  purpose  is  not  for  criticism,  but  just  for 
information. 

General  Strong:  Here  is  the  set-up.  Ordinarily  in  time 
of  peace  the  Governor  of  the  Canal  operates  under  the 
Secretary  of  War  direct. 

Mr.  Collins:  That  is  right. 

General  Strong:  He  handles  the  operation  and  mainte¬ 
nance  of  civil  functions  in  the  Canal  Zone. 

Mr.  Collins:  That  has  always  been  the  case. 

General  Strong:  When  this  emergencv  came  along  thev 

•  v  ft 

put  into  effect  a  provision  that  has  made  the  commanding 
general  down  there  the  direct  representative  of  the  Secre¬ 
tary  of  War. 
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Mr.  Collins:  Will  you  insert  in  the  record  the  section  of 
the  law  that  permits  that  ? 

General  Strong:  Yes,  sir;  section  S,  title  2,  Canal  Zone 
Code,  approved  June  19,  1934. 

Mr.  Starnes:  Is  not  that  by  Presidential  proclamation? 

General  Strong:  Yes,  sir. 

(The  section  above  referred  to  is  as  follows:) 

EXTRACT  CANAL  ZONE  CODE  APPROVED  JUNE  19,  1934, 

TITLE  2,  SECTION  8 

Army  Control  in  time  of  tear  or  when  war  is  immi¬ 
nent. — In  time  of  war  in  which  the  United  States  is 
engaged  or  when  in  the  opinion  of  the  President  war 
is  imminent,  such  officer  of  the  Army  as  the  President 
may  designate  shall,  upon  the  order  of  the  President, 
assume  and  have  exclusive  authority  and  jurisdiction 
over  the  operation  of  the  Panama  Canal  and  all  its 
adjuncts,  appendants,  and  appurtenances,  including  the 
entire  control  and  government  of  the  Canal  Zone. 
During  a  continuance  of  such  condition  the  Governor  of 
the  Panama  Canal  shall  be  subject  to  the  order  and 
direction  of  such  officer  of  the  Army  in  all  respects  and 
particulars  as  to  the  operation  of  the  Canal  and  all 
duties,  matters,  and  transactions  affecting  the  Canal 
Zone  (Aug.  24,  1912,  ch.  390,  see.  13,  37  Stat.  569;  U.  S. 
Code,  title  48,  sec.  1306). 

Mr.  Collins:  This  is  the  first  time  in  the  history  of  the 
Canal  that  the  Governor  has  been  under  the  commanding 
general,  is  it  not  ? 

General  Strong:  Xo. 

Mr.  Collins:  At  what  other  time  has  that  been  the  case? 

General  Strong:  During  the  World  War. 

Mr.  Collins:  Was  that  by  Presidential  proclamation? 

General  Strong  :  Under  the  same  law. 

*  •  •  #  • 

House  Appropriation  Committee  Hearings .  supra,  p.  9: 

Mr.  Case:  As  I  understand  it,  the  point  in  bringing  up 
this  discussion  of  the  national-defense  angle  was  that  while 
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the  locks  have  a  commercial  justification,  that  program  is 

also  related  to  national  defense,  and  under  that  I  think  we 

could  readily  afford  a  consideration  of  both  angles. 

Mr.  Starnes:  I  did  not  mean  to  be  critical,  but  these 

matters  have  alwavs  been  testified  to  bv  chiefs  of  branches. 

•  • 

Governor  Ridley:  My  thought  was  that  this  is  the  first 
appropriation  asked  for  under  the  authorization  bill  we  had 
last  year. 

Mr.  Kerr:  How  much  of  the  $15,000,000  have  you  used? 
Governor  Ridley  :  We  have  not  gotten  anv  moncv  vet. 
Mr.  Starnes:  I  would  like  to  have  an  answer  to  my  previ¬ 
ous  question. 

Governor  Ridley:  Mv  thought  in  asking  General  Strong 

to  make  a  statement  here  was  simply  that  we  are  about  to 

consider  the  initial  appropriation  under  the  bill  that  was 

passed  last  year,  and  the  question  might  arise  in  your  minds 

as  to  whether  we  should  initiate  that  work.  I  wanted  vou 

• 

to  have  an  authoritative  statement  of  the  War  Department 
that  it  is  considered  by  the  War  Department  as  essential  for 
national  defense  to  start  it  at  once  and  continue  as  fast  as 
we  can. 

Mr.  Starnes:  Is  General  Strong  prepared  to  answer  in 
detail  as  to  the  necessity  for  air  defense? 

Governor  Ridley:  General  Strong  is  perfectly  qualified 
to  do  that,  but  apparently  that  does  not  enter  into  the  ques¬ 
tion  now. 

*  •  *  *  • 


Hearings  Before  the  Subcommittee  of  the  Senate  Com¬ 
mittee  on  Appropriations,  United  States  Senate,  76th 
Cong.,  3rd  Sess.,  on  H.  R.  S668  [War  Department  Civil 
Functions  Appropriation  Bill,  1941] 

Hearing.*  on  If.  R.  8668 ,  supra  pp.  35-36: 

STATEMENT  OF  BRIG.  GEN.  C.  S.  RIDLEY',  GOVERNOR  OF  THE  PANAMA 

CANAL — RESUMED 

Additional  Lock  Construction 

Senator  Thomas:  Governor,  you  may  proceed  now  on  the 
other  point  about  which  you  wish  to  testify.  As  I  under- 
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stand,  it  is  the  necessity  for  the  construction  of  additional 
locks  on  the  Panama  Canal. 

Governor  Ridley:  Yes,  sir.  I  have  a  short  statement  to 

make  and  then  I  would  like  to  have  the  necessity  presented 

bv  the  Armv  and  Xavv  Officers  who  are  here. 

•  %  • 

Amount  of  Budget  Estimate  and  Action  by  House 

An  estimate  of  $15,000,000  was  submitted  through  the 
Bureau  of  the  Budget  for  commencing  work  on  the  project 
for  an  additional  system  of  locks  in  the  Canal  Zone,  as  au¬ 
thorized  by  act  of  Congress  approved  August  11, 1939.  The 
House  of  Representatives  failed  to  approve  any  funds  for 
this  purpose  but  substituted  an  appropriation  of  $850,000 
for  continuing  investigations  under  the  joint  resolution 
(H.  J.  Res.  412)  approved  May  1,  1936. 

National  Defense  Phase  of  Additional  Locks 

The  question  of  beginning  work  on  the  additional  locks 
project  is  solely  one  of  national  policy.  In  my  opinion,  the 
construction  of  this  project  is  absolutely  necessary  for  the 
adequate  defense  of  the  Panama  Canal  if  it  is  to  continue  to 
earn*  out  its  mission  of  maintaining  the  waterwav  one  for 
the  passage  of  the  Navy  at  all  times. 


♦ 


Hearings  on  TT.  R.  8668,  supra,  p.  43: 

REASON  FOR  LANGUAGE  TO  PERMIT  GOVERNOR  OF  CANAL  ZONE  TO 
LET  CONTRACTS  WHEN  AUTHORIZED  BY  SECRETARY  OF  WAR 

Senator  O ’Mahoney:  I  observe  that  the  language  which 
you  propose  reads  as  follows: 

And.  in  addition,  the  Governor  of  the  Panama  Canal 
may,  when  authorized  by  the  Secretary  of  War,  make 
or  authorize  the  making  of  contracts  prior  to  July  1, 
1941— 

and  so  on. 

Does  not  the  phrase,  “when  authorized  by  the  Secretary 
of  War,”  justify  the  inference  that  the  plans  are  not  suf- 


ficiently  developed  yet  so  that  the  War  Department  knows 
that  these  bids  would  be  called  for  for  the  full  amount  ? 

Governor  Ridley:  Xo,  sir;  that  was  put  in,  I  think,  by  the 
Bureau  of  the  Budget  because  thev  didn’t  want  to  leave  the 
entire  control  of  these  large  contracts  in  the  hands  of  the 
Governor.  I  feel  sure  that  was  the  case,  but  I  won’t  state 
positively. 

Senator  O'Maiioney:  But  actually  the  War  Department 
and  the  Secretary  of  War  have  indicated  already  their  will¬ 
ingness  to  authorize  this  full  plan  you  have  for  the  work? 

Governor  Ridley:  Yes,  but  I  take  it  that  the  Secretary  of 
War  will  have  to  act  specifically  on  each  large  contract  that 
comes  under  that  authorization. 

Senator  0 ’Mahoney:  In  other  words,  that  would  require 
supervisory  authority  by  the  Secretary? 

Governor  Ridley:  Yes:  and  it  probably  would  be  insisted 
upon  by  the  Gomptroller  General’s  Office  that  he  approve 
these  contracts. 

Senator  O 'Mahoney:  I  thank  you  very  much. 

Hearings  on  77.  77.  S66S.  supra  p.  40: 

THIRD  SET  OF  LOCKS  NOT  NEEDED  COMMERCIALLY  UNTIL  1960 

Governor  Ridley:  It  won’t  be  needed  even  for  that,  Mr. 
Chairman,  until  traffic  gets  bevond  the  average  of  26  lock- 
ages  a  day.  When  the  traffic  gets  to  that  point,  then  we  will 
have  to  have  another  channel  to  keep  a  two-way  passage 
open  all  the  time. 

Senator  Thomas:  When  do  vou  estimate  that  time  will 

* 

arrive? 

Governor  Ridley:  In  1960. 

Senator  Thomas:  In  1960? 

Governor  Ridley:  Yes,  sir. 

Senator  Thomas:  That  is,  exactlv  20  vears  hence. 

•  » 

Governor  Ridley:  Yes,  sir. 

THIRD  SET  OF  LOCKS  NEEDED  FOR  NATIONAL  DEFENSE 

Senator  Thomas:  Now,  what  good  purpose  will  that  canal 

serve  during  these  20  vears? 

».  % 
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Governor  Ridley:  The  canal  is  needed  for  national  de¬ 
fense. 

Senator  Thomas  :  That  is  what  we  would  like  to  get  into. 

Senator  0  ’Mahoney  :  I  did  not  get  the  answer.  Will  you 
please  repeat  the  answer? 

Governor  Ridley:  For  national  defense. 

•  •••••• 

Hearings  on  H.  R.  8668,  supra,  pp.  47-48: 

STATEMENT  OF  BRIG.  GEN.  GEORGE  V.  STRONG,  ASSISTANT 
CHIEF  OF  STAFF,  WAR  PLANS  DIVISION,  WAR  DEPARTMENT 

Senator  Thomas:  What  particular  branch  of  the  War 
Department  do  you  represent? 

General  Strong:  I  am  Chief  of  the  War  Plans  Division 
and  have  charge  of  the  overseas  possessions. 

Senator  Thomas:  Please  make  such  statement  as  you 
think  will  be  proper  for  the  record. 

national  defense  phase  of  third  set  of  locks 

General  Strong:  I  have  been  asked,  Mr.  Chairman,  to 
appear  before  this  committee  to  discuss  from  a  national- 
defense  standpoint  the  immediate  construction,  as  an  emer¬ 
gency  measure,  of  a  third  set  of  locks  for  the  Panama  Canal. 

The  Panama  Canal  is  the  keystone  of  our  national  de¬ 
fense.  It  must  be  kept  open  and  in  operation  if  it  is  to  serve 
our  national  defense.  Our  policy  of  a  fleet  “second  to  none” 
serves  our  national-defense  requirements  only  to  the  extent 
that  the  facilities  offered  by  the  Panama  Canal  are  available 
if,  as,  and  when  needed  to  permit  the  expeditious  movement 
of  that  fleet  between  the  Pacific  and  the  Atlantic  Oceans. 

OBLIGATION  OF  UNITED  STATES  UNDER  HAY-PAUNCEFOTE  TREATY 

Under  our  national  defense  policies,  the  War  Department 
is  charged  with  the  mission  of  assuring  to  the  Navy  the 
uninterrupted  transit  from  one  ocean  to  the  other  at  any 
time  and  under  any  conditions.  The  United  States  is  bound 
by  treaty  obligations  (Hay-Pauncefote  treaty — November 
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18,  1901)  to  keep  the  Canal  open  to  the  commerce  of  the 
world.  While  this  commitment  would  not  be  held  to  permit 
the  ships  of  a  power  with  whom  we  were  at  war  to  traverse 
the  Canal,  nevertheless,  it  does  introduce  serious  complica¬ 
tions  in  our  defense  problems,  particularly  during  the  pe¬ 
riod  immediately  preceding  a  declaration  of  hostilities. 

Senator  Adams:  Do  I  understand  the  Hay-Pauneefote 
treaty  obligates  the  country  to  keep  the  Canal  open  or 
merely  to  afford  equal  facilities  to  all  nations? 

General  Strong:  It  was  to  afford  equal  facilities  to  all 
nations. 

Senator  Adams  :  Suppose  we  decided  that  we  did  not  want 
to  operate  it  and  did  not  want  to  keep  it  open,  would  closing 
the  Canal  under  those  circumstances  be  violating  the  Hay- 
Pauncefote  Treatv? 

General  Strong:  No;  I  think  technically  we  would  not  be 
violating  the  Hay-Pauncefote  Treaty,  but  at  the  same  time 
we  would  be  denying  the  Canal  to  ourselves  for  our  own 
use  and  national  defense. 

I  do  not  wish  to  appear  as  an  alarmist  but  I  do  wish  to 
point  out  certain  possibilities  which,  in  the  opinion  of  the 
War  Department,  constitute  a  serious  threat  to  the  integrity 
of  the  Canal,  if  as  the  result  of  existing  world  conditions, 
we  should  be  required  to  face  either  the  stark  reality  of  war 
or  a  serious  threat  of  aggression.  It  is  only  by  considering 
such  eventualities  and  measuring  them  against  existing  con¬ 
ditions  that  we  can  arrive  at  a  reasonable  determination  of 
the  steps  necessary  to  assure  the  people  of  our  country  that 
reasonable  degree  of  protection  to  which  they  are  entitled. 
•  •••••• 

Hearings  on  II.  R.  S66S.  supra,  p.  61: 

Senator  Lodge:  Let  me  ask  you  this,  Captain.  It  is 
planned  to  reserve  these  new  locks  entirely  for  the  Navy;  is 
that  right? 

Captain  Cook:  Yes,  sir;  I  believe  so,  except  the  Governor 
has  testified  that  when  they  are  overhauling  their  present 
locks,  they  may  use  these  proposed  new  locks  temporarily. 

•  *•••#* 
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The  following  are  excerpts  from  the  Congressional  Rec¬ 
ord  relating  to  the  “Third  locks”  appropriation  after  the 
Senate  had  amended  the  War  Department  Civil  Functions 
Appropriation  Bill,  1941,  to  appropriate  money  for  the  con¬ 
struction  of  the  “third  locks,”  which  appropriation  had 
previously  been  deleted  by  the  House. 

i 

86  Cong.  Rec.  pp.  7235-7236  (House  May  30, 1940): 

Mr.  Snyder:  •  •  •  When  this  bill  was  before  the 

House  in  the  latter  part  of  February,  the  House  was  intent 
upon  effecting  substantial  reductions  in  all  of  the  regular 
annual  appropriations  measures.  We  were  not  particularly 
impressed  with  projects  which  would  take  6  years  to  com¬ 
plete.  They  were  not  looked  upon  as  being  in  an  emergent 
category.  The  Appropriations  Committee,  therefore,  de¬ 
cided  to  defer  the  initiation  of  this  project  and  merely 
made  provision  for  continuing  the  preparation  of  detailed 
plans  and  specifications.  That  enabled  us  to  effect  a  reduc¬ 
tion  of  around  $15,000,000. 

That  is  what  every  appropriation  subcommittee  was  at¬ 
tempting  to  do  at  that  time;  to  bring  every  appropriation 
bill  out  under  the  Budget,  with  the  object  of  making  up  the 
$462,000,000  we  wanted  to  make  up  in  order  to  keep  within 
the  forty-five  billion  debt  limit.  I  went  along  with  that 
program  at  that  time. 

Todav  we  face  an  entirelv  different  situation.  The  na- 
tional  defense  phase  stands  out  above  all  other  considera¬ 
tions.  What  is  best  to  do  is  debatable.  If  our  need  be  of 
an  immediate  or  almost  immedate  nature,  an  auxiliary 
waterway  which  cannot  be  made  ready  for  6  years  has  little 
to  commend  it  at  this  time.  In  that  case,  I  think  the  sug¬ 
gestion  of  my  friend,  the  gentleman  from  Michigan  [Mr. 
Engel],  is  worthy  of  very  careful  consideration,  which  is, 
that  any  outlay  w’e  are  prepared  to  make  in  the  Canal  Zone 
should  be  in  the  nature  of  more  extensive  protective  and 
defense  measures  for  the  existing  waterway.  There  is  no 
question  about  both  the  Army  and  the  Canal  authorities 
being  able  to  take  additional  steps  to  those  presently  in 
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course  of  consummation.  Another  consideration  not  earlier 
of  special  concern,  is  the  matter  of  labor,  skilled  and  un¬ 
skilled,  both  at  the  site  and  in  producing  establishments  of 
the  materials  which  would  be  used  in  the  project.  Is  it  wise 
at  this  time  to  tie  that  labor  up  upon  a  project,  the  com¬ 
pletion  date  of  which  lies  as  far  ahead  as  6  years?  These 
are  questions  which  should  be  very  carefully  considered. 

My  motion  that  we  further  insist  upon  our  disagreement 
to  the  amendment  of  the  Senate  does  not  express  my  own 
judgment.  As  chairman,  I  offer  it  as  the  sentiment  of  a 
majority  of  the  managers  on  the  part  of  the  House. 

In  February  I  felt  the  matter  could  be  deferred.  Todav, 
in  the  light  of  what  is  happening  in  Europe,  and  because  of 
what  mav  follow,  I  feel  that  it  is  our  dutv  to  make  everv 
provision  possible  to  make  sure  the  continued  availability 
of  this  waterway  for  the  passage  of  our  fleet.  I  am  not 
sure  in  my  own  mind  what  the  answer  is,  but  I  offer  this 
suggestion,  Mr.  Sneaker:  While  I  have  made  a  motion  fur¬ 
ther  to  insist  upon  disagreement  to  the  amendment  of  the 
Senate,  I  should  like  to  see  a  motion  to  recede  and  concur 
with  an  amendment,  which  would  add  to  the  Senate  amend¬ 
ment  a  proviso  reading - 

Provided ,  That,  as  an  alternative  course,  the  Presi¬ 
dent  may  expend  all  or  any  part  of  such  amount  upon 
protective  measures,  including  military  equipment,  for 
the  security  of  the  existing  waterwav. 

Mr.  Speaker,  I  yield  10  minutes  to  the  gentleman  from 
Arkansas  [Mr.  Terry]. 

Mr.  Terry:  Mr.  Speaker,  I  dislike  to  rise  on  the  floor  and 
argue  against  the  conclusion  of  the  majority  of  my  com¬ 
mittee,  and  yet  I  feel  that  the  project  we  have  under  dis¬ 
cussion  now  is  so  important  and  so  interwoven  with  the 
future  of  our  country  and  with  the  national  defense  pro¬ 
gram  that  we  are  now  undertaking,  that  I  am  compelled  to 
oppose  the  views  of  my  colleagues  on  the  subcommittee. 
During  the  hearings  on  this  bill  we  tried  to  cut  down  all 
appropriations  as  much  as  possible,  and  we  tried  to  reduce 
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those  items  which  the  committee  thought  were  less  impor¬ 
tant  than  some  others  and  some  that  were  not  as  important 
in  point  of  time.  Our  committee  when  this  bill  was  reported 
out  provided  only  $850,000  for  the  drawing  of  the  plans 
of  these  supplemental  locks,  and  cut  out  the  request  that 
was  made  by  the  Budget  for  $15,000,000  for  preliminary 
work  in  connection  with  the  supplemental  locks,  and  also 
cut  out  the  authorization  for  $99,000,000  with  which  to  go 
ahead  in  the  future  for  contracts  for  the  beginning  of  the 
construction  of  the  locks.  I  believe  that  evervone  in  this 
Chamber  will  agree  with  me  that  it  is  only  since  the  German 
armies  rushed  into  Belgium  and  Holland  overnight  and 
started  the  “blitzkrieg”  with  the  aid  of  parachutists  and 
the  “fifth  column,”  that  the  people  of  this  country  realized 
the  danger  to  what  is  left  of  democracv  in  this  world. 

Mr.  Fitzpatrick:  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Terry:  Yes. 

Mr.  Fitzpatrick:  Does  the  gentleman  feel  if  we  accept 
the  Senate  amendment  that  it  will  go  a  great  way  toward 
national  defense  and  to  protect  the  Panama  Canal? 

Mr.  Terry:  That  is  my  feeling. 

Mr.  Vorys  of  Ohio :  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Terry  :  Yes. 

Mr.  Vorys  of  Ohio :  The  gentleman  has  no  doubt  studied 
this  in  view  of  the  developments  in  Europe,  to  which  the 
gentleman  has  just  referred.  Would  it  be  possible  to  de¬ 
fend  this  new  set  of  locks  which  I  understand  are  within 
bombing  range  of  the  other  set  of  locks,  or  would  we  not 
simply  be  spreading  out  the  amount  of  things  we  have  to 
defend  and  not  making  it  any  harder  in  aerial  warfare? 
I  do  not  know  myself. 

Mr.  Terry:  Answering  the  gentleman,  I  may  say  that  I 
am  a  lavman  mvself  and  of  course  am  not  familiar  with  mili- 
tarv  matters  to  anv  considerable  extent.  I  do  know,  how- 
ever,  that  the  Congress  in  1939  duly  debated  and  considered 
the  question  of  these  supplementary  locks  from  the  stand¬ 
point  of  national  defense  rather  than  from  the  standpoint  of 
expansion  for  commercial  use. 
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Mr.  Leavy:  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Terry:  I  yield  for  a  question. 

Mr.  Leavy:  This  group  of  amendments  that  are  being 
considered  together,  I  understand,  form  a  part  of  the  pres¬ 
ent  defense  program  that  the  President  has  recommended 
and  outlined.  Am  I  correct? 

Mr.  Terry:  The  President  has  recommended  the  build¬ 
ing  of  these  supplemental  locks.  Their  building  has  also 
been  recommended  by  the  War  Department  and  by  the  Navy 
Department.  All  the  military  and  naval  officials  of  the  coun¬ 
try  are  asking  that  this  be  done. 

•  •••••• 


86  Cong.  Rec.,  p.  7237  (House  May  30, 1940): 

Mr.  Culkin  :  Mr.  Speaker,  the  necessity  of  building  a 
bypass  in  the  Panama  Canal  to  supplement  the  present 
double  locks  was  fully  discussed  before  the  Committee  on 
Merchant  Marine  and  Fisheries  which  considered  a  bill  au¬ 
thorizing  this  construction.  That  bill  passed  the  House 
without  any  extended  debate  and  certainly  without  serious 
opposition.  The  committee  regarded  this  project  as  a  mat¬ 
ter  of  first  importance  in  the  field  of  national  defense. 

•  •••••• 

86  Cong.  Rec.,  pp.  7237-7238  (House  May  30, 1940): 

Mr.  Van  Zaxdt:  Mr.  Speaker,  I  arise  at  this  time  in  sup¬ 
port  of  the  preferential  motion  offered  by  the  gentleman 
from  Arkansas  [Mr.  Terry],  because  it  will  provide  for  the 
immediate  construction  of  the  much-needed  new  set  of  locks 
for  the  Panama  Canal.  This  new  set  of  locks  is  imperative 
if  we  are  to  fully  expand  the  defenses  of  our  Nation  during 
these  trying  days.  Some  few  months  ago  it  was  my  privi¬ 
lege  to  make  a  thorough  studv  of  the  Panama  Canal  from 
the  standpoint  of  national  defense.  At  that  time  it  was  im¬ 
pressed  upon  me  by  high  officers  of  the  Army  and  Navy 
that  if  the  Panama  Canal  was  to  be  properly  defended  not 
only  would  Congress  have  to  provide  funds  for  additional 
aircraft  batteries,  additional  defense  guns,  additional  regi- 
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ments  of  infantry,  make  bombproof  the  present  locks,  but, 
by  all  means,  construct  immediately  a  new  set  of  locks. 

In  the  discussion  of  a  new  set  of  locks,  time  and  time  again 
the  question  of  transferring  the  Navy  from  the  Atlantic  to 
the  Pacific  or  vice  versa  was  mentioned.  Those  who  under¬ 
stand  the  militarv  necessity  of  transferring  the  fleet  from 
one  ocean  to  another  via  the  Canal  support  a  new  set  of 
locks  because  same  will  preclude  the  necessity  of  our  Gov¬ 
ernment  spending  five  billions  of  dollars  for  the  construc¬ 
tion  of  another  fleet  to  be  stationed  in  the  Atlantic,  since  the 
present  fleet  is  in  the  Pacific. 

•  •••••• 

Hearings  Before  the  Subcommittee  of  the  Committee  on 
Appropriations,  House  of  Representatives,  77th  Cong., 
2d  Sess.  on  the  War  Department  Civil  Functions  Ap¬ 
propriation  Bill  for  1943 

Pp.  82-83: 

Mr.  Case  :  I  have  one  further  question  that  is  more  of  a 
general  character.  General  Revbold,  there  has  been  con¬ 
siderable  attention  given  in  the  press  lately  to  the  recent 
decision  by  the  Supreme  Court  in  what  is  known  as  the 
Bethelem  Steel  case,  in  which  the  Government  sought  to  re¬ 
capture  some  allegedly  unconscionable  profits  made  on  some 
contracts  in  World  War  No.  1,  and  the  comment  is  general 
to  the  effect  it  will  be  necessary  for  Congress  to  pass  some 
legislation  or  to  take  some  steps  to  protect  itself  in  the 
letting  of  contracts  if  we  are  later  to  recapture  any  undue 
profits  that  accrue. 

In  that  connection,  discussing  the  problem  with  different 
people,  it  occurred  to  me  it  might  be  possible  for  the  Gov¬ 
ernment  to  protect  itself  if  we  should  require  a  contractor 
to  furnish  a  cost  analvsis  and  also  some  certificate  of  reim- 

m 

bursement.  As  I  understand  it,  this  decision  somehow  de¬ 
stroyed  what  had  been  supposed  to  be  the  Government’s 
authority  to  require  a  certificate  of  reimbursement.  It  was 
for  that  reason  I  drew  up  last  night  a  little  language  here, 
and  it  was  in  the  copy  I  submitted  to  you  today,  and  I  would 
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like  to  have  any  comment  on  it  you  care  to  make.  It  reads 
for  proposed  insertion  in  the  bill : 

“That  portion  of  the  payment  on  contracts  designated  as 
the  ‘final  payment ’  shall  not  be  paid  from  funds  ap¬ 
propriated  in  this  act  to  any  contractor  who  fails  to  supply 
a  cost  analysis  and  certificate  for  reimbursement  satis¬ 
factory  to  the  Secretary  of  War  and  the  Chief  of  the  section 
of  the  Procurement  Agency  by  whom  the  contract  was 
negotiated  and  signed.” 

I  was  wondering  if  vou  would  care  to  make  any  comment 
on  the  value  of  some  limitation  or  some  such  section  in  the 
bill? 

General  Reybold:  I  should  prefer  to  give  some  study  to 
that  language,  Mr.  Case.  I  have  read  what  you  handed  me 
and  have  discussed  it  very  briefly  with  some  of  our  people 
here,  but  I  think  that  we  had  better  have  a  huddle  to  see 
what  effect  that  would  have  and  what  particular  legal  points 
might  be  involved. 

Mr.  Case:  I  would  be  glad  to  have  you  do  it.  We  talked 
a  great  deal  in  the  committee  and  I  directed  some  questions 
earlier  to  the  question  of  wage  rates  and  their  application  to 
expediting  work,  or  the  delay  or  termination  of  it.  By  the 
same  token,  this  committee  that  is  providing  funds  for  this 
part  of  the  war  effort,  as  well  as  the  other,  is  going  to  be 
under  a  good  deal  of  scrutiny  if  we  fail  in  any  way  to  pro¬ 
tect  the  power  of  the  Government  to  recapture  any  ex¬ 
orbitant  profits  made  by  contractors.  And  if  there  is  any 
way  we  could  do  it,  I  think  we  ought  to  protect  the  Govern¬ 
ment,  protect  the  War  Department,  and  protect  this  com¬ 
mittee  in  that  way.  So,  if  you  have  any  comments  on  that, 
or  any  suggestions,  I  would  be  glad  to  get  them. 

•  •••••• 


P.  181 : 

Mr.  Snyder:  What  is  the  latest  estimate  for  accomplish¬ 
ing  this  job? 

Governor  Edgerton  :  It  is  $277,000,000. 


65 


Mr.  Snyder:  To  what  extent  has  your  program  been  in¬ 
terfered  with  by  priorities? 

Governor  Edoerton  :  Wc  have  had  some  special  arrange¬ 
ments  to  make  for  the  necessary  priorities.  We  have  se¬ 
cured  the  priorities  necessary  to  permit  the  delivery  of 
materials  that  we  have  required. 

Mr.  Snyder:  I  imagine  those  in  charge  of  priorities  are 
alive  to  the  importance  of  this  work  ? 

Governor  Edgertox  :  They  are  willing  to  give  us  what¬ 
ever  priorities  are  necessary. 

Mr.  Powers:  Is  the  $56,000,000  for  the  third  set  of  locks? 

Governor  Edgertox:  Yes,  sir. 
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